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OTHER INSURANCE 
By Fred. S. Knight 

Are you now carrying or have you applied for any other accident 
or health insurance? We doubt that it would occur to one out of a 
hundred persons carrying life insurance containing provisions for dis- 
ability benefits that such insurance would require an affirmative answer 
to the foregoing question. Nevertheless the Supreme Court of New 
Mexico, in Gilbert v. Inter-Ocean Casualty Company, 71 Pacific (2d) 56; 
89 Insurance Law Journal 1693, recently rendered the interesting deci- 
sion that a negative answer to the above question in an application for 
accident and health insurance was false or erroneous, where the insured 
was carrying life policies covering death by accident and containing dis- 
ability benefit provisions. 

The application made by plaintiff Lizette B. Gilbert to defendant 
Inter-Ocean Casualty Company contained the question “Are you now 
carrying or have you applied for any other accident or health insurance?” 
to which she replied in the negative. The policy issued on this applica- 
tion contained the so called standard pro ration clause providing that if 
the insured should carry other insurance covering the same loss in 
another company, then the company should be liable only for such por- 
tion of the indemnity as such indemnity bore to the total amount of like 
indemnity in all policies covering such loss. At the time she made appli- 
cation for defendant’s policy plaintiff was the holder of life insurance 
policies which included disability benefits due to total and permanent 
disability to follow any gainful occupation. After the issuance of the 
policy the insured became totally disabled and made claim for and received 
$50 per month under the life policies. Her claim for $100 per month 
was resisted by the defendant company on the ground that she had made 
a false statement material to the acceptance to the risk in her applica- 
tion for the policy. 

Judgment in favor of the plaintiff was reversed by the Supreme 
Court of New Mexico, the court stating that the negative answer to the 
question whether the applicant was carrying any other accident or health 
insurance was false in the sense that it was erroneous since accident 
insurance was defined as “insuring against loss or damage due to acci- 
dental injury to the person insured and resulting in disability or death.” 
It was pointed out by the court that under the “Mutual” policy, if the 





insured was totally and permanently disabled as the result of accidental 
injury or ill health, she was entitled to recover disability benefits and the 
court asked how it could be soundly argued that this was not accident 
and health insurance. 

The purpose of the insurer in asking the question as to other insur- 
ance and in including the pro ration clause in the policy is to prevent 
over insurance. The insurers are entitled to know, before issuing their 
policies, the total amount which might be collected on all the policies 
carried by the applicant, including the policy being applied for. The 
soliciting agent should advise the agent of the purpose of the question so 
that difficulties such as those involved in the case under discussion may 
be avoided. 


REPAIRS 


The restoration of premises damaged by fire to as good a condition 
as they were before the fire does not entitle the mortgagor in foreclosure 
proceedings to credit for the amount so expended. Such in effect was 
the decision of the Supreme Court of Michigan in Pink v. Smith et al, 
274 Northwestern 727; 89 Insurance Law Journal 1707. 

On January 30, 1933 a fire insurance policy was issued by the Guar- 
anty Fire Corporation covering an apartment house building in the city 
of Highland Park, Michigan. The policy was issued to Lloyds Insur- 
ance Company, mortgagee, which paid the premium on the policy. Sub- 
sequently on November 28, 1933 the fire insurer issued to the Commis- 
sioner of Insurance of New York State, as liquadator of Lloyds Insur- 
ance Company of America, another policy on the same premises. The 
premium on this second policy was paid by the owners of the mortgaged 
premises. Attached to both policies was a standard mortgage clause in 
favor of Reconstruction Finance Corporation, first mortgagee as interests 
may appear. On January 29, 1935 a portion of the mortgaged premises 
was damaged by fire. Shortly thereafter the owner caused the damage 
to be completely repaired and the premises restored to as good condition 
as they were before the fire. The cost of such repairs amounted to more 
than $800. The fire loss was adjusted at $523.40 on one policy and $260.70 
on the other and drafts therefor were issued to the Reconstruction 
Finance Corporation which applied the proceeds upon the mortgage 
indebtedness. ‘Thereafter the mortgage being in default, suit was filed to 
foreclose the same. Proofs were taken and the amount found due after 
crediting the amount received from the fire loss was $126,896.61. A 
cross bill was filed by the owner to obtain payment of the money repre- 
sented by the fire loss. ‘ 

In sustaining the decree denying the cross bill the Supreme Court of 
Michigan held that where a mortgagee is insured under a standard mort- 
gage clause, the rights of the parties become fixed as of the time of the 
fire and the mortgagee is not precluded from recovering by the fact that 
the mortgagor repaired the insured building after the fire. 

The plight of mortgagors left with property damaged by fire, where 
the mortgagees have insisted that the proceeds of policies covering the 
loss be paid to them and credited in reduction of the mortgage indebted- 
ness can easily be imagined. Apparently however, just such a situation 
can be created by a mortgagee protected under the standard mortgage 
clause by insisting on his rights under the policy. 
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SHIRA et al. v. NEW YORK LIFE INS. CO. No. 1534. 
Circuit Court of Appeals, Tenth Circuit. June 15, 1937. 
Rehearing Denied Aug. 18, 1937. 


90 Federal Reporter (2d) 953. 
2, EFFECTIVE DATE. | 

A provision in an application for life insurance that the insurance shall not take 
effect until the policy is delivered does not fix the effective date of the contract, 
but simply imposes a condition precedent to the taking effect of the insurance 
coverage and is not in conflict with a provision in the policy fixing an earlier date 
than the date of delivery as the date when the policy shall take effect and from 
which premium shall be computed. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. EFFECTIVE DATE. ; 

It is competent for parties to a life insurance contract to make stipulations 
with reference to the effective date of the policy, the period which the initial 
premium payment shall cover, and the times when future premiums shall become 
due, and such stipulations are binding on the parties. 

(For other cases, see Insurance, Dec. Dig. §§ 175, 186[2].) 

4. EXTENDED INSURANCE. 

Under a life policy providing for a grace of one month in payment of premiums 
and that on default the insurance will be continued automatically as temporary 
insurance from the date of default for such term as the cash surrender value 
will purchase, the temporary insurance runs from the date the premium fell due and 
not from the date of expiration of the grace period. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

5. SURRENDER VALUE. 

Under a life policy providing that on default in payment of premiums the 
insurance will be continued automatically as temporary insurance for such term as 
the cash surrender value will purchase, notice is not necessary to put the temporary 
insurance in force, though a premium note provides for notice to terminate the 
policy when the total indebtedness equals the cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Appeal from the United States District Court for the Northern District of 
Oklahoma; F. E. Kennamer, Judge. 

Action by Gladys D. Shira, individually and as administratrix with the will 
annexed of Samuel Franklyn Shira, deceased, against the New York Life Insur- 
ance Company. From a judgment for defendant (15 F.Supp. 259), plaintiffs 
appeal. 

Affirmed. 


Ruben M. Roddie, of Oklahoma City, Okl. (A. L. Beckett, of Oklahoma City, 
Okl., on the brief), for appellants. ’ 

W. F. Wilson, of Oklahoma City, Okl. (W. F. Wilson, Jr., of Oklahoma City, 
Okl., and Louis H. Cooke, of New York City, on the brief), for appellee. 

Before Phillips, Bratton, and Williams, Circuit Judges. 

Puiwurs, Circuit Judge. . ; 

Gladys D. Shira, individually and as administratrix with the will annexed of 
the estate of Samuel F. Shira, brought this action against the New York Life 
aerate Company on a policy of life insurance issued on the life of Samuel F. 

ira. 

Trial by jury was duly waived and the cause tried to the court. From a judg- 
ment for the Life Insurance Company, plaintiffs have appealed. 

[1] At the close of the evidence, the court made a general finding in favor of 
the Insurance Company. The plaintiffs did not request a declaration of law that 
they were entitled to judgment, move for judgment in their favor as a matter of 
law, or by other like motion, raise the question that they were entitled to judg- 
ment as a matter of law. We are therefore limited on this review to questions 
of law presented on the record proper. White v. U. S. (C.C.A.10) 48 F.(2d) 178; 
Johnson v. First National Bank & Trust Co. (C.C.A.10) 78 F.(2d) 535; Greenway 
v. U. S. (C.C.A.10) 67 F.(2d) 738. 
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The amended petition alleged these facts: On January 17, 1930, the Insur- 
ance Company issued to the insured its policy of insurance on his life in the sum 
of $10,000.00 payable to Gladys D. Shira, his wife, as beneficiary. 

Thereafter insured entered into a life insurance trust agreement with the 
Exchange Trust Company of Tulsa, Oklahoma, which made the Trust Company 
trustee of the insured for the use and benefit of the beneficiaries named in the 
policy. The beneficiary in the policy was changed to the Trust Company as trustee, 
Thereafter, Gladys D. Shira was appointed as successor trustee under the trust 
agreement. Under the terms of the policy, the premium was payable quarterly, 
Premiums were paid up to and including the premium due January 7, 1933. A copy 
of the policy and the application was attached to the petition and by reference 
made a part thereof. The insured died testate on August 19, 1933. Gladys D. Shira 
was appointed administratrix of his estate with the will annexed. 

In its answer, the Insurance Company admitted that the policy was issued on 
January 7, 1930, and that the copy of the policy attached to the amended petition 


was a true and correct copy thereof. It alleged that the insured paid the premiums 


up to and including January 2, 1933; that the Insurance Company made advances 
to the insured from time to time on premium lien notes to pay the premiums which 
became due on the policy; that on February 18, 1933, insured executed and deliv- 
ered to the Insurance Company, his premium lien note in the sum of $274.83; that 
such note was given in payment of a previous existing lien note and the quarterly 
premium due January 2, 1933. The premium lien note of February 18, 1933, in 
part, reads as follows: ; 

“3, Whenever the total indebtedness to the Company on said policy, however 
evidenced, shall equal its Cash Surrender Value then in the event of failure to pay 
interest thereon, said Company shall mail to the last known address of the insured, 
and of the assignee of record at the Home Office of the Company, if any, a notice 
that the total indebtedness to the company on said policy equals its Cash Sur- 
render Value, and thereupon said policy shall, one month after the mailing of 
said notice by the company, and without any other or further notice or action of 


any kind, be void and of no effect, unless said defaulted interest shall be paid 
within one month after the mailing of said notice, and whenever said policy so 
becomes void and of no effect, all said indebtedness to the Company shall be deemed 
fully paid and satisfied.” 

he Insurance Company in its answer further alleged that the next quarterly 
premium of $78.40 became due and payable on April 2, 1933; that the same was 


not paid when due or within the grace period allowed by the policy and that 
because of the non-payment thereof, the premium lien note and interest thereon 


became due; that upon the non-payment of such premium, the policy was auto- 
matically converted into temporary insurance on the life of the insured in the 
sum of $9,723.00 for a period of time expiring July 21, 1933, which was the 
amount of insurance the cash surrender value of the policy, less the amount of 
principal and interest due on the premium lien note, would purchase according to 
the American experience table of mortality; that the insured did not, during his 


lifetime nor within three months after such default in payment of the premium 


surrender the policy and elect in place of such temporary insurance to have the 
policy indorsed for the amount of participating paid-up insurance which the cash 
surrender value, at date of default less any indebtedness thereon, would purchase 
as a net single premium at the attained age of the insured at the date of default 
according to the American experience table of mortality and interest at 3 per 
cent. The answer admitted that the insured died on August 19, 1933, but alleged 
that the policy had theretofore expired. 

The trial court overruled a demurrer to the answer, 

In their reply the plaintiffs alleged that the temporary insurance dated from 
the date of the expiration of the period of grace and not from the date the 
premium became due; that notice was not given of default in the premium lien 
note either as provided therein or in the provision of the policy respecting policy 
loans; that the insured died within the period of temporary insurance properly 
computed. 


The facts are these: 


On October 28, 1929, the insured made written application to the Insurance 
Company for a seven year term policy of life insurance with disability and double 
indemnity benefits. 
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The application contained the following condition: 

“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium 
thereon paid in full during his lifetime, and then only if the applicant has not 
consulted or been treated by any physician since his medical examination.” 

It requested that the policy be issued as of September 18, 1929. 

The Insurance Company was unwilling to issue the term policy. It sent to its 
agent two policies for $10,000.00 and $5,000.00 respectively. The insured refused 
to accept them. One for $10,000.00 was returned to the Insurance Company for 
reissue. 

On January 7, 1930, insured executed an amendment to the application which 
stated that the policy should take effect as of January 2, 1930. 

The policy sued on was dated January 7, 1930. It was delivered to insured on 
January 16, 1930. Insured paid the first quarterly premium on that date. It con- 
tained these provisions: 

“This contract is made in consideration of the application therefor and of the 


payment in advance of the sum of $78.40, the receipt of which is hereby acknowl- 


edged, constituting the first premium and maintaining this Policy for the period 
terminating on the second day of April, Nineteen Hundred and Thirty, and of a 
like sum on said date and every three calendar months thereafter during the life 
of the Insured. * * * 

“This Policy takes effect as of the second day of January, Nineteen Hundred 
and Thirty, which day is the anniversary of the Policy. * * * , 

“In witness whereof the New York Life Insurance Company has caused this 
contract to be signed this seventh day of January, Nineteen Hundred and Thirty.’ 


It provided a grace period of thirty days after default for payment of any 
premium after the first. 

It provided that after three full years’ premiums had been paid, the Insurance 
Company would advance to the insured on the sole security of the policy any 
amount which, with interest, was not in excess of the cash surrender value; that 
failure to repay such indebtedness or interest thereon should not void the policy 
but whenever the amount of the total indebtedness should equal the cash surrender 


value, the policy should become void one month after the Company had mailed 
notice to the last known address of the insured. 

It further provided: 

“In event of default in payment of premium after three full years’ premiums 
have been paid, the following benefits shall apply: 3 , 

“(a) Temporary Insurance—Insurance for the face of the Policy plus any 


dividend additions and any dividend deposits and less the amount of any indebted- 


ness hereon, shall, upon expiry of the period of grace, be continued automatically 
as Temporary Insurance as from the date of default for such term as the Cash 
Surrender Value less any indebtedness hereon will purchase as a net single premium 
at the attained age of the Insured, according to the American experience table of 
mortality and interest at 3 per cent.” eae 

It further provided that the insured might within three months after such 
default surrender the policy and elect in place of such temporary insurance a paid 
up policy for the amount which the cash surrender value, less any indebtedness, 
would purchase at the attained age of the insured on the date of default according 
to the American experience table of mortality. : 

Insured failed to pay the premium due April 2, 1933. He died August 19, 1933. 

The trial court held that the temporary insurance expired July 24, 1933 and 
entered a judgment dismissing the petition. (D.C.) 15 F.Supp. 259. Plaintiffs have 
appealed. 

[2, 3] Counsel for plaintiffs contend that the condition in the application above 
quoted is in conflict with the provision of the policy that it should take effect as 
of the 2nd day of January, 1930 and that the provision in the application should 
prevail. He asserts the effective date of the policy was either January 16, 1930, the 
date of delivery or January 7, 1930, the date of the policy. The provision in the 
application does not fix the effective date of the insurance contract. It simply 
imposes a condition precedent to the taking effect of the insurance coverage.’ 


‘Hurt v. New York Life Insurance Co. (C.C.A.10) 51 F.(2d) 936; New York Life Insur- 
gave ce :. Tolbert (C.C.A.10) 55 F.(2d) 10, 12, certiorari denied, 285 U.S. 551, 52 S.Ct. 407, 
5 L.Ed. 941. 





1574 The Insurance Law Journal, Vol. 8Y | Dec., 1937 


Furthermore, by an amendment to the —_- executed January 7th, the insured 
agreed that the insurance should take effect as of January 2, 1930. The language 
of the policy fixing the anniversary date and the date the policy should take effect 
is clear and unambiguous. Furthermore, the contract expressly provided that the 
initial premium would cover a period terminating on April 2, 1930 and that the 
insured should pay a like premium every three calendar months thereafter to main- 
tain the policy. It is competent for parties to a life insurance contract to make 
such stipulations with reference to the effective date of the policy, the period which 
the initial premium payment shall cover and the times when the future premiums 
shall become due and such stipulations are binding on the parties.” The condition 
‘in the application and the provision in the policy proper as to its effective date 
are not in conflict. When read together, they mean that the insurance coverage 
shall only take effect in the event the conditions specified in the application are 
fulfilled, and then as of January 2, 1930. Travelers’ Ins. Co. v. Wolfe (C.C.A.6) 
78 F.(2d) 78, 80, certiorari denied 296 U.S. 635, 56 S.Ct. 158, 80 L.Ed. 452. We 
conclude therefore that the insured defaulted in the payment of a quarterly 
premium due on April 2, 1933. 


[4] Plaintiffs further contend that the period of temporary insurance ran 
from the expiration of the grace period. The policy expressly provides: 


“If any premium is not paid on or before the day it falls due the policy holder 
is in default; but a grace of one month (not less than thirty days) will be allowed 
for the payment of every premium: after the first, during which time the insurance 
continues in force. If death occurs within the period of grace the overdue premium 
will be deducted from the amount payable hereunder.” 


Thus, it will be seen that the policy holder was in default if he failed to pay 
the premium when due but that he had a grace period of thirty days within which 
to cure the default. It was not contemplated that he should receive free insurance 
for thirty days, because in the event of his death within that period, the premium 
was to be deducted from the amount payable on the policy. 


The policy expressly provided that the temporary insurance should run from 
the date of default, that is, from the date the premium fell due. To compute the 
temporary insurance period otherwise would give the insured thirty days free 
insurance, Clearly that was not contemplated. The authorities support this con- 
clusion. 


We conclude that the temporary insurance was properly computed by the 
Insurance Company. 


[5] Plaintiffs further contend that the Insurance Company was not entitled to 
apply the temporary insurance provision without giving the notice provided in: the 
lien note and the provision of the policy respecting loans. 


The action of the Insurance Company was not predicated upon default in 
payment of the loan but upon default in payment of premium and no notice was 
necessary. The default in the payment of the premiums, upon the expiration of 
the grace, by the express terms of the policy, automatically put the temporary 
insurance in force. This automatic provision was for the protection of the insured. 


_ . We conclude the insurance terminated prior to the death of insured and the 
judgment is therefore affirmed. 


*New York Life Insurance Co. v. Tolbert (C.C.A.10) 55 F.(2d) 10, 12; Mutual Life Insur- 
ance Co. of N. Y. v. Hurni Packing Co., 263 U.S. 167, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 
102; Badgett v. Oklahoma Life Ins. Co., 176 Okl. 86, 54 P.(2d) 1059; Whitney v. Union Central 
Life Ins. Co. (C.C.A.8) 47 F.(2d) 861, 864; Sellars v. Continental Life Ins. Co. (C.C.A.4) 30 
F.(2d) 42, 45; Subar v. New York Life Ins. Co. (C.C.A.6) 60 F.(2d) 239; Jones v. Jefferson 
Standard Life Ins. Co. (C.C.A.5) 79 F.(2d) 640, 641, certiorari denied 296 U.S. 646, 56 S.Ct. 
310, 80 L.Ed. 459; Trapp v. Metropolitan Life Ins. Co. (C.C.A.8) 70 F.(2d) 976; New York 
Life Ins. Co. v. Silverstein (C.C.A:8) 53_F.(2d) 986, 989; Harvey v. Union Central Life Ins. 
Co. (C.C.A.4) 45 F.(2d) 78, 81; Union Central Life Ins. Co. v. Matthew (C.C.A.9) 33 F.(2d) 
899; Swayze v. Mutual Life Ins. Co. (D.C.Kan.) 32. F.(2d) 784, 787, 788. 

“Lipman v. Equitable Life Assurance Society (C.C.A.4) 58 F.(2a) 15; Joyner v. Jefferson 
Standard Life Insurance Co. (C.C.A.5) 53 F.(2d) 745; Bankers’ Life Co. v. Burns (C.C.A.5) 
30 F.(2d) 327; Ratliff v. Kentucky Home Mut. Life Ins. Co. (C.C.A.5) 87 F.(2d) 965; i 
son v. National Life Ins. Co., 196 Mo.App. 510, 195 S.W. 66; Wilkie v. New York Mut. L 
Ins. Co., 146 N.C. 513, 60 S.E. 427; Grattan v, Prudential Ins. Co., 98 Minn. 491, 108 N.W. 821. 

‘Bach v. Western States Life Insurance Co. (C.C.A.10) 51 F.(2d) 191; General American 
Life Insurance Co. v. Brown, 176 Okl. 500, 56 P.(2d) 809. 
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PRUDENTIAL INS. CO. OF AMERICA v. BECKWITH. No. 6774. 
United States Court of Appeals for the District of Columbia. 
Detided April 19, 1937. 
91 Federal Reporter (2d) 240. 
ACCIDENTAL MEANS. 

Under facts disclosing that insured assisted in carrying old bath tub from 
second floor of building and in carrying new tub to second floor, that insured had 
an attack but shortly revived and assisted in moving tub into bathroom, that 
within five minutes thereafter insured collapsed and died from heart attack, but 
that during the work there was no mishap or undue strain thrown on insured other 
than ordinary strain of weight carrying, insured’s death did not result from 
“bodily injury solely through external, violent and accidental means” within life 
policy providing additional benefits in case of insured’s accidental death. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Stephens and Groner, JJ., dissenting in part. 

Error to the Municipal Court of the District of Columbia. 

Action by Elsie C. Beckwith against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant brings error. 

Judgment reversed and cause remanded with directions. 

Benjamin S. Minor, H. Prescott Gatley, and Arthur P. Drury, all of Wash- 
ington, D. C., for appellant. 

Harry L. Ryan, Jr., of Washington, D. C., for appellee. ; 

Before Martin, Chief Justice, and Robb, Groner, and Stephens, Associate 
Justices. 

Martin, Chief Justice. an 

This is a proceeding in error to the Municipal Court of the District of Colum- 
bia for a review of certain judgments of that court rendered in favor of the 
claimant under two several policies of insurance. ; 

The record contains the following agreed statement of facts covering both 
cases : 

That on December 29, 1924, the defendant insurance company issued a policy 
on the life of Elmer R. Beckwith, whereby it agreed to pay to his executor or 
administrator or other person equitably entitled thereto, the sum of $445, upon 
receipt of due proof of the death of the insured while the policy was in force. 
On December 3, 1928, the insurance company issued its further policy of insur- 
ance on the life of Beckwith whereby it agreed to pay to his executors or adminis- 
trators the sum of $160, upon receipt of due proof of the death of the insured 
while the policy was in force. 

Afterwards, to wit, on December 10, 1928, certain provisions were added to 
each of the aforesaid policies providing for the payment of additional benefits in 
the event of the death of the insured caused by accidental means as defined by 
the following provisions, to wit: 

“Upon receipt of due proof that the Insured after attainment of age 15 and 
prior to the attainment of age 70, has sustained bodily injury, solely through 
external, violent and accidental means, occurring after the date of the Policy (but 
inno case prior to December 10, 1928) and resulting in the death of the insured 
within ninety days from the date of such bodily injury while the Policy is in 
force, and while there is no default in the payment of premium, the Company will 
pay in addition to any other sums due under the Policy and subject to the provi- 
sions of the Policy an Accidental Death Benefit equal to the face amount of 
insurance stated in the policy less the amount of any disability benefit which has 
become payable under the Policy on account of the same bodily injury. * * * ” 

The death of the insured, Elmer R. Beckwith, occurred on August 7, 1934, 
under the following circumstances : 

“Beckwith, a plumber by trade, was employed by Thomas E. Clark, Incor- 
porated. On the morning of August 7, 1934, Beckwith and one Joseph E. Clark 
went to the dwelling at 4530 9th Street, Northwest, in the District of Columbia, 
for the purpose of replacing an old bathtub located in the bathroom on the second 
floor of that building. Beckwith and Clark disconnected the old tub, which weighed 
about 250 pounds; carried it down the flight of steps to the first floor, down a 
few more steps from the front porch, and to the back of the house where the new 
tub had been delivered. In carrying this tub Beckwith was on the back end and 
Clark was on the front end. They put the tub down several times and rested 
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and when the tub was finally put down in the yard Beckwith remained with it 
while Clark took some tools back to the bathroom. When Clark returned he and 
Beckwith carried the new tub, which weighed about the same as the old tub, 
from the yard up the porch steps and up the flight to the second floor. In carry- 
ing this tub the position of the men was the: same as before, which meant that 
Beckwith carried the front end and Clark carried the back end. The tub was put 
down several times for rests and when the second floor was reached the tub was 
set down on the landing at the top of the steps and Beckwith and Clark went 
into the bathroom and moved some tools where they wanted them. Beckwith then 
sat down on the stool in the bathroom and gasped for breath and looked so 
peculiar that Clark and two ladies in the house helped him from the bathroom to 
‘a bedroom where he lay down and was given some ammonia. This spell or 
attack occurred within five minutes or less from the time they reached the landing 
with the tub. After lying on the bed for a short while Beckwith revived, got 
up and helped Clark carry the tub from the landing, into the bathroom, and when 
the tub was set down there he again sat on the stool. All this time Clark noticed 
that Beckwith was looking and acting ‘funny.. A few moments later Beckwith 
collapsed and fell from the stool and lay on the floor face up, very purple and 
gasping for breath. Clark and the two ladies again did what they could and called a 
doctor, but Beckwith was dead before the doctor arrived. This second attack or 
spell took place not longer than five minutes after he had assisted moving the tub 
from the landing into the bathroom. 

“During the course of this whole work there was no mishap of any kind, such 
as stumbling, slipping, falling or dropping the tub, no undue strain was thrown on 
either Beckwith or Clark, other than the ordinary strain of weight carrying. It 
was the usual custom of Beckwith’s employer to have colored help to carry 
tubs in and out of premises on jobs such as was undertaken in the present instance, 
and this was the only occasion during his entire period of employment that the 
deceased had ever had to carry or assist in carrying a tub. Clark, the co-employee, 
in ordinary good health, considered the carrying of these tubs considerable strain 
on himself. The strain in carrying the tubs upstairs was considerably greater than 
in carrying them on the level, and Clark felt the results of it. 

“On the same day August 7, 1934, the coroner for the District of Columbia 
performed an autopsy on the body of Beckwith and his findings with respect to his 
heart were: ‘Hypertrophied (or enlarged) systole (part of the heart), advanced 
adherent pericarditis, left ventricle and auricle adherent to pericardium, myoendo- 
carditis (inflammation of the membraneous lining of the muscular part of the wall 
of the heart), chicken clots in chambers.’ The various other organs were found to 
he in a congested condition. His general condition was stated to be good. The 
coroner found that the cause of death was chronic myo-endoocarditis, and _ his 
certificate to that effect was filed by him with the Public Health Department of 
the District of Columbia, and a certified copy thereof may be received in evidence 
upon the offer of either party hereto. At the time of his death Beckwith was thirty- 
three years of age. 

“The acute onset of the heart disease (chronic myo-endocarditis) from whic 
Beckwith died, could, in the opinion of two doctors, one of whom saw him immedi- 
ately after his death, have been precipitated by the labor of carrying the tubs 
hereinbefore mentioned, and both doctors consider the carrying of the same to be 
undue stress and strain upon the decedent, and to be the precipitating cause of the 
immediate attack. They further believe that had Beckwith not undergone any 
undue stress or strain he could have continued indefinitely in his ordinary labors. 
Decedent’s condition was not in the advanced stages of myo-endocarditis, and the 
term chronic is ‘flexible’; there being various stages of ‘chronic’ from mild to 
severe, and this man’s condition was not severely chronic. He could have car- 
ried on a number of years and not died. It is also possible that with his condi- 
tion of heart, as disclosed by the autopsy he could have had an acute attack and 
died without undergoing any undue stress or strain, but it is considered improbable, 
at his age. Decedent had been married fourteen years and during the entire period 
the only occasion he was ever ill was about six years prior to his death when he 
had an attack of the grippe; he had never suffered or complained of any heart 
condition.” 

It is not denied that the policies were in force and effect at the time of the 
insured’s death; and that due proof of the insured’s death was regularly submitted 
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to the company under the provisions of the policies. The sole question arising in 
the case is whether the insured “sustained bodily injury solely through external, 
violent and accidental means” resulting in his death. 

We are of the opinion upon the agreed statement of facts that the death of the 
insured did not result from “bodily injury solely through external, violent and acci- 
dental means.” 

In the case of Landress v. Phoenix Mutual Life Ins. Co., 291 U.S. 491, 54 
S.Ct. 461, 462, 78 L.Ed. 934, 90 A.L.R. 1382, it appeared that the insured, while 
playing golf, suffered a sun stroke from which he died. The petitioner sought a 
recovery of the amounts stipulated in one policy to be paid if death should result 
“directly and independently of all other causes from bodily injuries effected 
through external, violent and accidental means, and not directly or indirectly, 
wholly or partly from disease or physical or mental infirmity,” and in the other 
policy, if death should result “from bodily injuries effected directly or independently 
of all other causes through external, violent and accidental means.” 

It appears that the deceased, while in good health and while playing golf in 
his accustomed manner at a place where many others were playing without injury, 
was suddenly and unexpectedly overcome from the force of the sun’s rays upon 
his head and body and that shortly afterwards he died; that an autopsy revealed 
that there was no bodily infirmity or disease which could have been a contributing 
cause of his death. The petitioner argued that the death of the insured, resulting 
from voluntary exposure to the sun’s rays under normal conditions, was accidental 
in the common or popular sense of the term and should therefore be held to be 
within the liability clauses of the policies. The court, however, denied the peti- 
tioner’s contention and held that “ * * * it is not enough, to establish liability 
under these clauses, that the death or injury was accidental in the understanding 
of the average man—that the result of the exposure ‘was something unforeseen, 
unexpected, extraordinary, an unlooked-for mishap, and so an accident,’ see Lewis 
v. Ocean Accident & G. Corp., 224 N.Y. 18, 21, 120 N.E. 56, 57, 7 A.L.R. 1129; 
see, also, Astna Life Ins. Co. v. Portland Gas & Coke Co. (C.C.A.) 229 F. 552, 
L.R.A. 1916D, 1027, for here the carefully chosen words defining liability distin- 
guish between the result and the external means which produces it. The insurance 
is not against an accidental result. The stipulated payments are to be made only 
if the bodily injury, though unforeseen, is effected by means which are external 
and accidental. The external means is stated to be the rays of the sun, to which 
the insured voluntarily exposed himself. Petitioner’s pleadings do not suggest that 
there was anything in the sun’s rays, the weather, or other circumstances external 
to the insured’s own body and operating to produce the unanticipated injury, which 
was unknown or unforeseen by the insured. * * * 

“In U. S. Mutual Accident Ass’n v. Barry, 131 U.S. 100, 9 S.Ct. 755, 759, 33 
L.Ed. 60, the insured suffered an internal injury caused by his jumping voluntarily 
from a platform to the ground, a distance of four or five feet. Recovery was 
allowed of amounts stipulated by the policy to be paid upon proof of bodily 
injury ‘effected through external, violent, and accidental means.’ There was evi- 
dence from which the jury might have inferred that the insured alighted in the 
manner not intended, causing a jar or shock of unexpected severity. This Court 
held that the trial judge correctly left to the jury the question whether the 
insured jumped or alighted in the manner he intended, and properly charged that, 
if he did not, it might find that the injury was caused by accidental means, pages 
109, 110, 121 of 131 U.S., 9 S.Ct. 755, 759. 

“This distinction between accidental external means and accidental result has 
been generally recognized and applied where the stipulated liability is for injury 
resulting from an accidental external means. See AXtna Life Ins. Co. v. Brand 
(C.C.A.) 265 F. 6, 13 A.L.R. 657; Lincoln National Ins. Co. v. Erickson (C.C.A.) 
42 F.(2d) 997; Jensma v. Sun Life Assur. Co. [(C.C.A.) 64 F.(2d) 457] supra; 
Order of United Commercial Travelers v. Shane (C.C.A.) 64 F.(2d) 55; contra, 
Mutual Life Ins. Co. v. Dodge (C.C.A.) 11 F.(2d) 486, 59 A.L.R. 1290.” 

In the U. S. Mutual Accident Ass’n v. Barry, cited with approval in the 
foregoing opinion, it appears that the deceased together with two other persons 
jumped from a platform four or five feet high to the ground; that he soon 
appeared ill and vomited, and could retain nothing on his stomach, and passed 
nothing but decomposed blood and mucus and died nine days afterwards. It was 
averred that the jar from the jump produced a stricture of the duodenum, from 





1578 The Insurance Law: Journal, Vol. 89 [ Dec., 1937 


the effects of which death ensued. The insured’s policy provided for payment in 
case of death resulting from “bodily injuries effected through external, violent 
and accidental means.” The trial court in charging the jury spoke as follows: 

“If you find that injury was sustained, then the next question is: Was it 
effected through external, violent, and accidental means? This is a pivotal point 
in the case, and therefore vitally important. The means must have been external, 
violent, and accidental. Did an accident occur in the means through which 
the alleged bodily injury was effected? 

“The jumping off the platform was the means by which the injury, if any 
was sustained, was caused. ; 

“Now, was there anything accidental, unforeseen, involuntary, unexpected, in 
the act of jumping, from the time the deceased left the platform until he alighted 
on the ground? s 

“The term ‘accidental’ is here used in its ordinary, popular sense, and in that 
sense it means ‘happening by chance; unexpectedly taking place; not according to 
the usual course of things’; or not as expected. ; ; 

“In other words, if a result is such as follows from ordinary means, voluntarily 
employed, in a not unusual or unexpected way, then, I suppose, it cannot be called 
a result effected by accidental means. 

“But if in the act which precedes the injury something unforeseen, unexpected, 
unusual, occurs, which produces the injury, then the injury has resulted from the 
accident, or through accidental means. 

“We understand from the testimony, without question, that the deceased 
jumped from the platform with his eyes open, for his own convenience, in the 
free exercise of his choice, and not from any perilous necessity. He encountered 
no obstacle in jumping, and he alighted on the ground in an erect posture. So 
far we proceed without difficulty; but you must go further and inquire, and here 
is the precise point on which the question turns: Was there or not any unexpected 
or unforeseen or involuntary movement of the body, from the time Dr. Barry left 
the platform until he reached the ground, or in the act of alighting. Did he or not 
alight on the ground just as he intended to do? Did he accomplish just what 
he intended to, in the way he intended to? Did he or not unexpectedly lose or 
relax his self-control, in his downward movement? Did his feet strike the ground 
as he intended or expected, or did they not? Did he or not miscalculate the 
distance, and was there or not any involuntary turning of the body in the down- 
ward movement, or in the act of alighting on the ground? These are points directly 
pertinent to the question in hand.” | 

These instructions were in effect approved by the Supreme Court in Land- 
ress v. Phoenix Insurance Co., supra. 

In Shanberg v. Fidelity & Casualty Co. (C.C.A.) 158 F. 1, 4, 19 L.R.A.(N.S.) 
1206, the insured was engaged with another man in carrying a cellar door from 
one building to another. When they arrived at their destination and set the door 
down, the insured said that he was tired and fell dead. There was no slip or 
stumble while they were carrying the door, and an autopsy disclosed that the 
insured had fatty degeneration of the heart, and that the strain of carrying the 
door ruptured it causing his death. The policy insured against death “resulting 
directly and independently of all other causes, from bodily injuries sustained 
through external, violent and accidental means.” The court held that there was 
no accident in the means through which the bodily injury was effected, and said: 

“It would not help the matter to call the injury itself—that is, the rupture of 
the heart—an accident. That was the result, and not the means through which it 
was effected. Carrying the door, or, after putting it down, the act of filling his 
lungs with air by drawing a long breath, was the means by which the injury was 
caused. Both were done by the assured voluntarily, and in an ordinary way with 
no unforeseen, accidental, or involuntary movement of the body whatever. There 
was no stumbling, slipping, or falling; there was nothing accidental in his move- 
ments, any more than there would be in walking on the street, or passing down 
the steps of his house, during each of which he might have filled his lungs by 
drawing a long breath, and ruptured his heart. * * * Had the assured, while 
assisting in carrying the door, lost his balance and fallen and struck upon some 
unforeseen object, or slipped on the ice, his death might be said to have resulted 
from violent or accidental means, and, assuming that there was no want-of due 
diligence on his part, would doubtless be covered by the policy. But from the 
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facts as disclosed by the record in this case, we do not think it can be said that 
the rupture of the assured’s heart, and which caused his death, was in any sense 
the result of an accident. He engaged in carrying this door for his own con- 
venience; he encountered no obstacle in doing so; he accomplished just what he 
intended to, in the way he intended to, and in the free exercise of his choice. No 
accident of any kind interfered with his movements, or for an instant relaxed his 
self-control.” 

We have been cited to Patterson v. Ocean Accident & G. Corporation, 25 
App.D.C. 46, by the appellee, but in our opinion the case differs from the case 
now before the court. The assured in that case was engaged as an osteopath. 
While treating a patient in his offices one day, he strained himself in some way 
unknown to himself, except that it occurred while he was manipulating or turning 
the patient. He was insured “against accidental bodily injuries caused solely 
* * * by external, violent and visible means which shall, independently of all 
other causes, disable the assured.” 

It was held by the court: 

“ * *'* That a strain received in the ordinary course of the assured’s busi- 
ness, if received at all, is an accident within the contemplation of the policy we 
can have no doubt. United States Mut. Accident Ass’n v. Barry, 131 U.S. 100, 
121, 9 S.Ct. 755, 33 L.Ed. 60, 67.” 

It appears therefore that this court’s opinion in the foregoing case is consistent 
with Landress v. Phoenix Mutual Life Ins. Co., supra, for in the case just cited 
the osteopath suffered a mishap or accident while treating his patient, which 
mishap or accident was the means causing his death. 


It may be observed again that when the insured and Clark carried the tub in 
the manner described in the agreed statement of facts there was no mishap of 
any kind, such as slipping, falling, or dropping the tub, no undue strain was 
thrown on either Beckwith or Clark, other than the ordinary strain of weight 
carrying. It follows that this strain caused the death of Beckwith, but it was not 
an accidental strain nor did it result in anywise from an accidental cause. It is 
true that the insured’s death might be referred to as an accident, but, as stated 
by Mr. Justice Stone in Landress v. Phoenix Mutual Life Ins. Co., supra, the 
means was not accidental, and accordingly no accident happened within the pur- 
view of the policies. 

The judgment of the municipal court is thereforé reversed and the cause is 
remanded with directions to dismiss the case upon the agreed statement of facts. 


Reversed. 

Stephens, Associate Justice. 

I concur in the result, but I dissent from that part of the opinion which 
purports to distinguish Patterson v. Ocean A. & G. Corporation, 25 App.D.C. 
46. The majority rules in the instant case, and I think correctly, under Land- 
tess v. Phoenix Ins. Co., 291 U. S. 491, 54 S.Ct. 461, 78 L.Ed. 934, 90 A.L.R. 1382, 
and Shanberg v. Fidelity & Casualty Co. (C.C.A.) 158 F. 1, 19 L.R.A.(N.S.) 1206, 
cited in the majority opinion, that a distinction must be drawn under the policy 
wording between the means and the result, and that it is the former, not the 
latter, which must be accidental. And it is therefore concluded that as there was 
nothing accidental about the carrying, or the manner of carrying, the bathtub by 
the plumber, there can be no recovery for the resultant heart strain and death. In 
the Patterson Case an osteopath, while manipulating a patient, received a strain, 
presumably to the liver, resulting in death. There was nothing indicating that 
there was anything accidental about the manipulating or the manner of manipulat- 
ing, the patient. Yet there the court held that recovery was proper under the 
policy. The cases seem to me identical on the facts, but in the instant case the 
majority opinion treats the carrying of the bathtub as the means and the heart 
strain and death as the result, whereas in the Patterson Case it treats the strain 
as the means and the death as the result. I think it the court’s duty, in order 
that the law in this jurisdiction may be certain on the subject involved, to recognize 
expressly that the Patterson Case is wrongfully decided and overrule it. I am 
aware that the Patterson Case was decided upon the faith of Mutual Accident 
Ass'n v. Barry, 131 U.S. 100, 9 S.Ct. 755, 33 L.Ed. 60, discussed in the majority 
opinion, but I think the decision in the Patterson Case was wrongly. based on the 
Barry Case. In the latter the injury resulting in death occurred as a result of a 
jump to the ground from.a platform four or five feet high. The Supreme Court 
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held, consistently with its later holding in Landress v. Phoenix Ins. Co., supra, 
that it was the means which must be accidental. There was nothing accidental 
about jumping from the platform—that was a voluntary act; but the trial court 
there had left it to the jury to determine whether or not after the deceased left 
the platform, or in the act of alighting, there was some unexpected or unforeseen 
or involuntary movement. This clearly distinguishes the Barry Case from the 
Patterson Case, for in the latter, where the verdict was directed by the trial court 
in the plaintiff’s favor, there was nothing in the evidence to indicate that, after 
the osteopath had commenced to manipulate the patient, obviously a voluntary 
act, some unexpected or unforeseen or involuntary movement occurred. 
I am authorized to state that Judge Groner concurs in this separate opinion. 


COLUMBIAN NAT. LIFE INS. CO. v. WALLERSTEIN. No. 5993. 
Circuit Court of Appeals, Seventh Circuit. June 30, 1937. 
Rehearing Denied Aug. 2, 1937. 

91 Federal Reporter (2d) 351. 

1. INCONTESTABILITY. 
The incontestability clause of life policy is in nature of statute of limitation 
and repose and limits time in which action may be brought or defense set up. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INCONTESTABILITY. 


The purpose of statutory enactments requiring inclusion of incontestability 
clauses in life policies is to protect insured and beneficiary from contest arising 
out of policy and to prevent litigation on policy (Burns’ Ann.St.Ind.1933, § 
39-801 (3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. DISABILITY. B se a ; 

An insurer need not make incontestability clause in life policy attach to 
previsions relating to disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


4. INCONTESTABILITY. - 

The incontestability clause of life policies, providing that policies should be 
incontestable after one year from date of issuance, except for nonpayment of 
premiums, precluded suit by insurer after expiration of time fixed therein for 
damages based on fraud practiced in obtaining policy (Burns’ Ann.St.Ind.1933, § 
39-801 (3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Lindley, District Judge, dissenting. ; 

Appeal from the District Court of the United States for the Northern 
District of Indiana, South Bend Division; Thomas W. Slick, Judge. 

Action by the Columbian National Life Insurance Company against Jacob 
L. Wallerstein. From a judgment (13 F.Supp. 865) sustaining demurrer to the 
complaint, plaintiff appeals. 

Affirmed. 

Fred B. Shoaff, of Fort Wayne, Ind., and Frederick H. Nash, of Boston, 
Mass., for appellant. 

Floyd O. Jellison, of South Bend, Ind., for appellee. 

Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 

Sparks, Circuit Judge. 

This appeal presents the question of the right of an insurer, obligated under 
three policies to pay to its insured benefits arising by reason of the total dis- 
ability of the latter, and in case of his death, a certain sum to his beneficiaries, 
to bring an action in tort to recover for the fraud which induced the issuance 
of the policies to the insured. A demurrer to the declaration was sustained, hence 
no question of fact is presented by the appeal. 

Appellant brought suit against a policy holder to recover damages in the 
amount of $20,000 for fraud alleged to have been practiced upon it, by reason 
of which it was induced to issue three policies on appellee providing for the 
payment of a total of $15,000 in case of his death, and monthly benefits aggre- 
gating $100 in case of total permanent disability, and a waiver of premiums in the 
latter contingency. The policies all provided that they should be incontestable 
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after one year from date of issue, except for non-payment of premiums. Appel- 
lant alleged that appellee applied for the insurance in September, 1928, stating 
in his application that he had at that time no disease or disorder and had never 
had any; that he had never consulted a physician for a series of named diseases 
including diabetes. Appellant further alleged that such answers were untrue in 
that appellee had been examined for diabetes in the fall of 1927 and under con- 
tinuous treatment for the disease ever since that time; in October 1929, inymed- 
iately following the expiration of the contestable period, appellee filed a claim 
for disability benefits with a second insurance company in which he carried 
policies issued in 1921, stating that he had been suffering from diabetes for two 
years prior to October 17, 1929, and had been disabled from engaging in any 
occupation for profit from May, 1928, by reason of that disease. He submitted 
with his claim, a certificate from his physician corroborating these statements, 
and stating further that the disease was incurable, but partially controlled by the 
use of insulin, and that he had been consulted by appellee two years before. 
Appellee collected disability benefits under this claim for a period from May 1, 
1928, to April, 1930. In September, 1933, appellee filed claim with appellant for 
disability benefits and waiver of premiums alleging that he had been totally 
disabled since September 2, 1933, as a result of diabetes and other diseases. Upon 
investigating this claim, appellant for the first time learned that appellee had 
suffered such disability since before the issuance of the policies here in question. 
It thereupon brought the action to recover damages for the fraud practiced 
upon it. 

The theory upon which the action was predicated is that appellant was 
absolutely liable under its contracts by reason of the incontestable clauses in 
each, and it could not successfully defend any action brought by the insured, 
hence its only recourse was to admit liability on the contracts, and sue in tort 
to recover for the fraud in their inducement. In support of its theory it argued 
that a party induced to enter into a contract by fraudulent misrepresentations 
has an election of remedies: (1) To defend an action brought on the contract, 
setting up the fraud as a defense; (2) to rescind the contract and sue in equity to 
cancel; (3) to affirm the contract, keeping what he had received under it and 
bring an action for the recovery of damages sustained by him. In this case, 
however, appellant was precluded by the terms of the contract from exercising 
the first two options, hence must rely for relief upon the third, which, it argues, 
is not to be construed as an attack upon the validity of the contracts, but rather 
is a recognition of their validity and incontestability. 

[1] In overruling appellant’s contention and sustaining the demurrer, the 
District Court stated: “If plaintiff is permitted to succeed under its theory, it is 
doing indirectly what it has contracted it cannot do directly. It would be rather 
an anomalous proceeding to hold that defendant may recover against plaintiff under 
the terms of his fraudulent contract and plaintiff would not be permitted to defend 
any suit because it has contracted away its right to do so, and yet hold that 
defendant is liable in damages to the plaintiff. * * * The incontestability clause is 
** * in the nature of a statute of limitation and repose, and while conscious fraud 
practiced in inducing another to act, to his detriment, is extremely obnoxious, yet 
the law recognizes that there should be a limitation of time in which an action 
may be brought or a defense set up. The parties in the case at bar have con- 
tracted that this limitation shall be one year. Many hardships and much injustice 
result from our statutes of limitation, and yet such statutes have universally been 
upheld as in the best interests of society as a whole. * * * These simple illustra- 
tions show the stringent character of the limitation statutes and are no harsher 
than the limitation in the policy of insurance voluntarily placed there by plaintiff 
in this suit.’ With these observations of the District Court we fully agree. 

Before this court, appellant strongly urged upon our consideration the case of 
United States v. Whited & Wheless, 246 U.S. 552, 38 S.Ct. 367, 368, 62 L.Ed. 
875, which held that where there are two remedies for the protection of the same 
right, one may be barred, and the other not. In that case, the Government brought 
suit to recover the value of public lands described in a patent alleged to have been 
procured by fraud. A statute then in effect provided: “That suits by the United 
States to vacate and annul any patent * * * shall only be brought within five years 
from the passage of this act.” (43 U.S.C.A. § 1166 note.) The suit for damages 
was brought sixteen years after the issuance of the deed, and the Court there 
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held that the statutory bar to a suit to annul the patent did not also bar a suit 
for the value of the land fraudulently procured to be patented. Appellant relies 
upon this in support of its proposition that although, under the terms of the poli- 
cies, two remedies are barred to it, the third is not barred, and upon that it should 
be allowed to maintain its suit. However, we must observe a very important 
difference in the reasons for the imposition of the limitations in the two cases. 
In the Whited & Wheless Case, the purpose of the statutory limitation was to 
insure stability of land titles. As explained by the Court, the necessity for this 
“grew out of the insecurity and loss of confidence of the public in the integrity 
and value of patent titles to public lands, which had been occasioned by conflicting 
claims, chiefly between land grant railroad companies and the Government, which 
had resulted in many suits being commenced to cancel patents. * * * As might 
well be anticipated, therefore, this statute, originating in such conditions, was 
limited in its terms to suits ‘to vacate and annul’ patents, without any reference 
being made to suits to recover the value of the land when patents were fraudu- 
lently obtained * * * ,” 

[2-4] In the case of insurance policies, on the other hand, the purpose of 
statutory enactments requiring the inclusion of incontestability clauses in all poli- 
cies of life insurance, is to protect the insured and his beneficiary from contests 
arising out of the policy after the expiration of the statutory period, and to do 
away with litigation on it. By their contract, many insurance companies have 
voluntarily limited their rights even further than required by statutes. That is 
true in the case at bar in two respects. By the law of Indiana, an insurer under 
a life policy is required to limit its right to contest to two years from the date 
of issue. Burns’ Indiana Stat.Ann.1933, § 39-801(3). Here, however, the period 
was limited to one year. There is no requirement that the incontestability clause 
attach to provisions of the policy relating to disability benefits. Stroehmann et al. 
v. Mutual Life Insurance Company, 300 U.S. 435, 57 S.Ct. 607, 81 L.Ed. ——. Here, 
however, the insurer did not see fit to exclude such provisions from the operation 
of the clause. The effect of the clause remains the same, whether imposed by 
statute or by the voluntary action of the insurer and its insured. It is to be noted 
that by the terms of the contract, the application is incorporated and made a part 
thereof. This is also in accordance with the requirements of the Indiana statute. 
We see no escape from the conclusion that the present action constitutes an attack 
upon the policy since the fraud alleged arises out of admitted misstatements in 
the application. The application is just as much covered by the incontestable 
clause as is the balance of the policy. “The courts have declared the clause 
available to the honest seeking its beneficence, despite the fact that it makes 
indefensible such grossly reprehensible fraud as [the insured] admits.” New York 
Life Insurance Co. vy. Kaufman (C.C.A.) 78 F.(2d) 398, 402. To say that the 
policy is incontestable, and then permit an attack upon the application which by 
statutory requirement and by its own terms is an integral part of the policy, 
is to defeat the purpose of the incontestability clause, and, despite the obvious 
injustice of the result here effected, we have no alternative but to affirm the 
action of the District Court in sustaining the demurrer to the complaint. 

Judgment affirmed. 

Lindley, District Judge (dissenting). 

Fraudulent representations inducing the execution of a contract obviously 
affect the validity of the contract, but they also constitute a tort. The injured 
party has the choice of an action of deceit, independent of the contract, rescission 
of the contract, or defending against its enforcement. This action of deceit is 
entirely distinct from any rights connected with the contract and may be brought 
against any party who is guilty of misrepresentation even though he is not a 
party to the contract and has received no personal benefit from such representa- 
tions. See Page on Contracts, §§ 339, 340. 

The authorities are voluminous to the effect that such an action is not based 
at all upon the contract, but solely upon the tort of the party against whom com- 
plaint is made. Independent of the execution of the contract, he has committed a 
civil wrong for which the law affords compensation to the extent of the damages 
suffered as a result thereof. The contract he executes may be incontestable; it may 
be fully performed, but these facts in no wise affect or detract from the liability 
he has created by his tort. 

I find no implication in either the Indiana statute or the insurance policy to 
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create an estoppel against the assertion of the remedy for the tort. Rather, in 
order to create such an estoppel, either the contract of the parties or the statute 
of the state must be broadened to include provisions not only for incontestability 
of the contract but also for nonliability for the tort committed. 

It seems to me, therefore, that to permit the recovery sought by appellant in 
no way goes beyond any intent of the statute or the contract of the parties. 
Neither cuts off any independent liability for deceit. The insurance company must 
still perform its contract, but the one committing the tort must likewise pay such 


damages as result from his wrongful act. It seems to me that the judgment should 
be reversed. 





LAWRENCE v. CONNECTICUT MUT. LIFE INS. CO. 
DOOLEY v. SAME. Nos. 7640, 7641. 
Circuit Court of Appeals, Sixth Circuit. June 28, 1937. 
91 Federal Reporter (2d) 381. ~— 
4. CANCER. 


A life insurance company’s assistant medical director’s testimony that he would 
not have approved insurance application had insured’s answers to questions therein 
disclosed that he had sarcoma was admissible in action on policy as against objec- 
tions that neither original application nor application for reinstatement of lapsed 
policy mentioned sarcoma, where each mentioned cancer and tumor. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
5. CONSULTATION. 


The trial court’s charge to jury in action on life insurance policy that informa- 
tion imputed to defendant’s soliciting agent as to consultations with physicians by 
medical examinations of, and operation on insured, who failed to disclose such 
facts, in application for insurance, should not be considered binding, was not 
error, in absence of competent evidence that such agent knew of such consulta- 
tions, examinations, and operation. 


(For other cases, see Insurance, Dec. Dig. § 669[9].) 
7. MATERIALITY. 


Insured’s false statement in life insurance application that he had not consulted 
any other physician than one named therein for five years was material as matter 
of law and hence deemed to have been made willfully and with intent to deceive, 
so as to bar recovery on policy issued pursuant to such application. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

8. CONCEALMENT. 
Insured’s concealment of material facts as to his previous illness and treatment 


by or consultation with physician in life insurance application is material as matter 
of law, so as to bar recovery on policy issued thereon. 


(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 
9, FRAUD. 


Insured’s failure to disclose his serious consultation with many physicians, 
sojourn in hospital, operation on his neck, X-ray examination, deep therapy treat- 
ments, and his physician’s and surgeon’s statements that he had sarcoma in 
answers to questions in insurance application was persuasive proof of fraudulent 
intent barring recovery on life policy. 


(For other caes, see Insurance, Dec. Dig. § 665[3].) 


‘Section 14216 of Michigan Compiled Laws, 1929, reads as follows: “No person dul 
authorized to practice medicine or surgery shall be allowed to disclose any information whic 
he may have acquired in attending any patient in his professional character, and which informa- 
tion was necessary to enable him to prescribe for such patient as a physician, or to do any 
act for him as a surgeon: Provided, however, That in case such patient shall bring an action 
against any defendant to recover for any personal injuries, or for any malpractice, if such plain- 
tiff shall produce any physician as a witness in his own behalf, who has treated him for such 
injury, or for any disease or condition, with reference to which such malpractice is alleged, he 
shall be deemed to have waived the privilege hereinbefore provided for, as to any or all other 
physicians, who may have treated him for such injuries, disease or condition: Provided further, 
That after the decease of such patient, in a contest upon the question of admitting the will 
ot such patient to probate, the heirs at law of such patient, whether proponents or contestants of 
his will, shall be deemed to be personal representatives of such deceased patient for the purpose 
of waiving the privilege hereinbefore created.” 
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Appeals from the District Court of the United States for the Eastern District 
of Michigan, Southern Division; Edward J. Moinet, Judge. 

Actions consolidated for trial, by E. George Lawrence, guardian, and Gene- 
vieve G. Dooley, respectively, against the Connecticut Mutual Life Insurance Com- 
pany. Judgments for defendant, and plaintiffs appeal. 

Affirmed. 

George O. Hansen and George H. Heideman, both of Detroit, Mich., for 
appellants. 

William J. Shaw, of Detroit, Mich. (Miller, Canfield, Paddock & Stone, of 
Detroit, Mich., on the brief), for appellee. 

Before Hicks, Simons, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. ; P . 

These appeals arise out of actions on two life insurance policies, consolidated 
for trial and presenting the same legal questions. The cases were tried to a jury, 
and a verdict and judgment for appellee was rendered in each case. 

The principal questions are (1) whether it was error for the court to admit 
the testimony of certain physicians disclosing information obtained by them in 
examining and treating the insured, upon the ground that such information was 
inadmissible under the Michigan statute," and (2) whether the court erred in its 
charge to the jury = eo 

|1, 2} We think that the testimony of the physicians was admissible. The 
insured had expressly waived the protection of the statute.” No objection 
was made by appellants to the testimony of the pathologist and an X-ray 
specialist. However, if objection had been made to the testimony of all 
physicians called by appellee, our conclusion would be the same. While under 
the Michigan statute communications by a patient to his physician are privileged, 
the statute does not prohibit waiver of the privilege, and in fact expressly rec- 
ognizes it. In Gilchrist v. Mystic Workers of the World, 188 Mich. 466, 154 
N.W. 575, Ann.Cas.1918C, 757, the Michigan Supreme Court held that an appli- 
cant for insurance cannot waive in advance a privilege which excludes the 
testimony of his physicians upon the ground that such waiver is against public 
policy. This decision runs counter to a long line of Michigan authorities, both 
prior and subsequent. Fraser v. Jennison, 42 Mich. 206, 225, 3 N.W. 882; Briesen- 
meister v. Knights of Pythias, 81 Mich. 525, 533, 45 N.W. 977. Cf. La Count 
vy. Von Platen-Fox Co., 243 Mich. 250, 220 N.W. 697; People v. Kayne, 268 
Mich. 186, 190, 255 N.W. 758. Except where vested rights arise, this court will 
not apply an isolated decision of the State court which is in conflict with both 
earlier and later interpretations of a local statute. The insured expressly agreed 
that all of his physicians might be conferred with and disclose facts known to 
them, and the physicians were properly allowed to testify. 

In discussing the charge of the court it is necessary to state the facts of the 
case. 

On August 31, 1932, appellee issued two policies of insurance on the life 
of Russell E. Lawrence. These policies lapsed for non-payment of premiums, 
and were reinstated in May, 1933. The insured died on June 15, 1934, leaving 
two minor children and Genevieve G. Dooley as beneficiaries under the two pol- 
icies. At the time of his application for reinstatement, the insured was asked the 
following questions, and made the accompanying answers: 

“Have you ever had any of the following diseases or symptoms: 

“21. Sunstroke, sleeping sickness, cancer, or any tumor, habitual headache, 
swollen glands or discharge from ear? Yes.” 

“27. Is there now existing any disease, disorder or infirmity? No.” 

“If any of the above questions are answered ‘yes’ state each disease, date 
and duration and attending physician. 

“21, Enlarged gland in rt. side of neck in Mar. 1929 disappeared after removal 
of infected tooth. Dr. Cutter—Detroit.” 

“30. What physician or surgeon, if any, not named above, have you consulted 
with or been attended by during the past 5 years? None.” ; 

At the close of the application, which was signed by the insured, the following 


*Waiver. “I expressly waive on behalf of myself and of any person who shall have or claim 
any interest in any policy issued hereunder, all provisions of law forbidding any physician or 
other person who has heretofore attended or examined me or who may hereafter attend or 
examine me from disclosing any knowledge or information which he thereey acquired.” 
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statement was made: “I hereby declare that the answers and statements in this 
application * * * are true and full.” 


The testimony of the physicians showed that these answers were not in all 
respects true, and were not full. In 1930, the insured consulted a physician, 
complaining of an enlargement of glands in the neck. The physician advised a 


biopsy, and the insured did not return. In 1931, he consulted another physician 
with reference to the same ailment. A surgeon was called in, who advised the 
removal of one of the glands for microscopic examination. The gland was 
removed, and submitted to the pathological laboratory at Harper Hospital. The 
pathologist reported that the tissue examined contained a very malignant tumor. 
The insured’s physician and the surgeon told him of this diagnosis. The answer 
to question 21, therefore, was not full, because the insured made no statement 
as to cancer or tumor. In answer to question 30, the insured stated that no physi- 
cian or surgeon not named had been consulted during the past five years. The 
only physician named was Dr. Cutter. The record shows that the insured had 
consulted with or been attended by several other physicians during this period, 
and two of them had told him that he was suffering from sarcoma. 

[3] Appellants attempted to meet this testimony by offering to establish that 
the agents of the company had knowledge of all these medical treatments, exam- 
inations and consultations. No competent testimony to this effect appears in the 
bill of exceptions, and therefore we do not consider this question. 

[4] The trial court permitted the assistant medical director for appellee to 
testify that if the answers to the questions had disclosed that the insured had 
sarcoma he would not have approved the application for insurance, and appellants 
object that neither the original application nor the application for reinstatement 
mentioned sarcoma. In view of the fact that each of these applications mentions 
cancer and tumor, the objection is utterly lacking in merit. Whether or not can- 
cer, sarcoma and tumor are distinguished, as the record indicates, by the fact that 
cancer arises in the ectoderm, sarcoma in the mesoderm, and that tumor, even 
though malignant, is a broader term than either cancer or sarcoma, the fact 
remains that the question fairly called for disclosure of the existence of any tumor, 
whether malignant or benign, and the insured answered only that he had had 
swollen glands. 

[5-8] We next consider whether the court erred in its charge to the jury. 

Only a general exception was taken to the charge. But even were the questions 
preserved for review [Cf. Detroit Edison Co, v. Stricker, 65 F.(2d) 126 (C.C.A.6) ; 
Fidelity & Casualty Co. of New York v. Genova (C.C.A.6) 90 F.(2d) 874 decided 
June 4, 1937], no reversible error is shown. The charge that information imputed 
to the soliciting agent should not be considered by the jury as binding did not 
constitute error, for it is not shown by competent evidence that the soliciting agent 
had knowledge of these consultations, examinations, and the operation. The prin- 
cipal question is whether the court erred in charging the jury that if they believed 
from the evidence that the insured in 1930, and again in February and April, 1931, 
consulted physicians not named in the policy, was X-rayed, given deep therapy 
treatments, and operated upon in April, 1931, that the verdict should be for appel- 
lee. Appellants claim that this charge took from the jury the right to decide 
whether the insured willfully and fraudulently misrepresented his condition, and 
in substance urge that the jury should have been charged that if the insured in 
good faith made the statements in the application for the policies and for 
reinstatement thereof, appellants could recover. 
_ Upon this question also we must affirm the judgment. The statement that the 
insured had not consulted any other physician during the five preceding years 
was as matter of law material. Haddad v. New York Life Ins. Co., 42 F.(2d) 
651 (C.C.A.6). It was a positive statement of fact falsely made with respect 
to a material matter. It therefore is deemed to have been made willfully and 
with intent to deceive. New York Life Ins. Co. v. Cohen, 57 F.(2d) 494 (C.C.A.6). 
A concealment of material facts as to illness and treatment by or consultation 
with a physician is a matter of law material. Lyttle v. Pacific Mutual Life 
Ins. Co., 72 F.(2d) 140 (C.C.A.6). 

[9] The insured could not, through carelessness or inadvertence, have forgot- 
ten his serious consultation with so many physicians, his sojourn in the hospital 
the operation upon his neck, the X-rays, the deep therapy, and the statement of 
two experts, his physician and his surgeon, that he was suffering from sarcoma. 
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His silence on those points is persuasive proof of a fraudulent intent. Bellestri- 
Fontana v. New York Life Ins. Co., 234 Mich. 424, 208 N.W. 427; Mutual Life 
Ins. Co. of New York v. Geleynse, 241 Mich. 659, 217 N.W. 709, 56 A.L.R. 707 ; 
Metropolitan Life Ins. Co. v. Carter, 252 Mich. 432, 233 N.W. 370; New York 
Life Ins. Co. v. Bahadurian, 252 Mich. 491, 233 N.W. 390. 

The judgments are affirmed. 


NATIONAL EXCHANGE BANK & TRUST CO. OF STEUBENVILLE v. 
NEW YORK LIFE INS. CO. No. 8672. 
District Court, W. D. Pennsylvania. July 1, 1937. 
19 Federal Supplement 790. 
3. AMBIGUITY. 


Ambiguous provisions in life policy should be construed most favorably to 
insured, but an unambiguous policy must be construed in accordance with its plain 
terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

4. AERONAUTICS. ; 

An insured who was killed by crash of airplane in which he was a fare-paying 
passenger was “engaged as a passenger in aeronautic operations” within provision of 
life policy barring recovery of double indemnity if death results from engaging as 
a passenger or otherwise in aeronautic operations. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Action at law by the National Exchange Bank & Trust Company of Steuben- 
ville, trustee, against the New York Life Insurance Company. Defendant’s request 
for binding instructions was granted, and plaintiff moves for a new trial. 

Motion refused. 

Clyde A. Armstrong and Thorp, Bostwick, Reed & Acmmoene, all of Pittsburgh, 
Pa., for plaintiff. 

William H. Eckert and Smith, Buchanan, Scott & annie all of Pittsburgh, 
Pa., for defendant. 

McVicar, District Judge. 

[1] This is an action to recover double indemnity on five policies of life insur- 
ance aggregating $17,500. At the trial, plaintiff and defendant each made a request 
for binding instructions. The request of the plaintiff was refused; the request of 
the defendant was granted. The case is now before us on plaintiff’s motion for a 
new trial. Where both parties request a directed verdict, the court must decide 
the issue or issues of fact and the issue or issues of law. Beuttell v. Magone, 157 
U.S. 154, 157, 158, 15 S.Ct. 566, 39 L.Ed. 654 

Stanley W. Bayersdorfer took out five policies of life insurance of the defend- 
ant company. The policy issued by it in 1925 contained the following provision 
relative to double indemnity: “The provision for double indemnity benefit * * * 
will not apply if the insured’s death resulted * * * from engaging as a passenger 
or otherwise, in * * * aeronautic operations.” The four other policies had double 
indemnity provisions which were contained in the original policies or which were 
added thereto by riders issued in 1929 and 1931. These four policies contained the 
following provision relative to double indemnity : “This double indemnity shall not 
be payable if the insured’s death resulted * * * from participation as a passenger 
or otherwise in aviation or aeronautics.” 

The insured was killed April 7, 1936, by the crash of a plane in which he was 
a fare-paying passenger, which plane belonged to the Transcontinental & Western 
Air, Inc., and at the time of the accident was engaged on a regularly scheduled flight 
‘between Newark, N. J., and Pittsburgh, Pa. Defendant paid to plaintiff the amount 
of insurance covered by the aforesaid policies, which payment did not include 
double indemnity. The plaintiff, the beneficiary, who is trustee for the widow and 
children of the insured, brought this action. 

At the oral argument, plaintiff did not press its claim for a new trial as to the 
four policies in which the double indemnity provision contained the exemption where 
the insured’s death resulted “from participation as a passenger or otherwise in avia- 
tion or aeronautics.” Plaintiff admitted that the authorities precluded a recovery 
as to these policies; consequently, we will limit our discussion to the one policy 
issued in the year 1925, which provided that the double indemnity provision will 
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not apply if the insured’s death resulted “from engaging as a passenger or other- 
wise, in * * * areonautic operations.” 

The question involved is as stated in the brief of plaintiff’s counsel: “Did the 
said Stanley W. Bayersdorfer’s accidental death result from engaging as a passen- 
ger or otherwise, in submarine or aeronautic operations?” 

[2] The interpretation of a life insurance policy is a question of general com- 
mercial law. Swift v. Tyson, 16 Pet. 1, 10 L.Ed. 865; Equitable Life Assurance 
Society v. Nikolopulos, 86 F.(2d) 12, 14 (C.C.A.3). 

[3] Where provisions in a policy are ambiguous, they should be construed most 
favorably to the insured. Stipcich v. Metropolitan Life Insurance Company, 277 
U.S. 311, 48 S.Ct. 512, 72 L.Ed. 895; United States Fidelity & Guaranty Company v. 
Guenther, 281 U.S. 34, 50 S.Ct. 165, 74 L.Ed. 683, 72 A.L.R. 1064. Where an 
insurance contract is not ambiguous, it must be construed in accordance with its 
plain terms. Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 
416. 

The precise question now under consideration has been determined by three 
courts in favor of the defendant: Goldsmith v. New York Life Ins. Co., 69 F. 
(2d) 273, 275 (C.C.A.8); Mayer v. New York Life Ins. Co., 74 F.(2d) 118, 99 
A.L.R. 155 (C.C.A.6); and by the United States District Court for the Northern 
District of Illinois in an opinion by Woodward, D. J., handed down June 3, 1937, 
in the case of Christen v. New York Life Ins. Co., 19 F.Supp. 440. 

In the case of Goldsmith v. New York Life Ins. Co., supra, the court, speaking 
by Sanborn, J., said: 

“From the foregoing cases, at least two fairly definite conclusions can be drawn: 

“(1) The words, ‘participating as a passenger or otherwise in aeronautics or 
aviation,’ ‘participating as a passenger or otherwise in aeronautic activity,’ or ‘par- 
ticipating as a passenger or otherwise in aeronutic expeditions,’ cover a passenger 
in an airplane. 

“(2) The words, ‘engaged in aviation or aeronautics,’ ‘engaged in aeronautic 
operations,’ ‘engaged in aeronautic activity,’ or ‘engaged in aeronautic expeditions,’ 
do not cover the ordinary passenger in an airplane. 

“While both the word ‘participate’ and the word ‘engage’ mean, among other 
things, to take part in, it is held that ‘engage’ is ordinarily understood to refer 
to an occupation or employment or continued activity, so that, in reading a policy 
which denied coverage to one engaged in aeronautics, it might properly be construed 
as not excluding a mere casual passenger in an airplane, but as referring to one who 
made aeronatuics his vocation or took some active part in the operation of the plane. 
It cannot be denied, however, that one may temporarily engage in taking a short trip 
or in writing a letter or in casual conversation, so that the meaning or scope 
of > ‘engaged’ may be made entirely clear by its association with other 
words. 

The opinion concludes as follows: “The word ‘operation’ is defined as ‘action or 
activity.” The operation of a plane is an aeronautic activity, and one who goes in it 
as a passenger is participating or engaging to some extent in that activity. Pittman 
et al. v. Lamar Life Ins. Co., supra [(C.C.A.) 17 F.(2d) 370]. While without the 
words, ‘as a passenger or otherwise,’ there would be room for doubt as to the 
meaning and scope of the expression, ‘engaging in aeronautic operations,’ the 
addition of those words does away with any ambiguity and shows that the phrase, 
‘engaging as a passenger or otherwise in aeronautic operations,’ is intended to 
cover one who is temporarily occupied in being a passenger in a plane as well as 
one who takes an active part in the operation or makes aeronautics his business. 
We think no one can properly misunderstand what is meant. The double indemnity 
clause, in our opinion, excludes from coverage death resulting from engag- 
ing in a single trip in an airplane as a passenger. It will be noted that in Gits 
v. New York Life Ins. Co. (C.C.A.7) [32 F.(2d) 7], supra, where the language 
was ‘engaging in submarine or aeronautic operations,’ the court pointed out that 
‘the ambiguity and doubt are emphasized by the facility with which the insurer 
could have included passengers within the exception, were it so intended.’ In the 
case before us, the insurer did include passengers within the exception. That the 
intent of the parties might have been better expressed is of no importance. It is 
ambiguity, and not awkwardness of language, which opens the door for construc- 
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tion. If the meaning of language is clear, there is no room for construction.” See, 
also, Gibbs v. Equitable Life Assurance Society, 256 N.Y. 208, 176 N.E. 144. 

Our attention has not been called to any case, holding contrary to the decisions 
aforementioried, which pass directly on the same double indemnity provision as is 
contained in the contract now before us. There have been decisions to the contrary 
where the language exempted the insured while engaged as a passenger or otherwise 
in submarine or aeronautic expeditions. See Provident Trust Co. v. Equitable Life 
Assurance Society, 316 Pa. 121, 172 A. 701; Day v. Equitable Life Assurance 
Society, 83 F.(2d) 147 (C.C.A.10). 

[4] If the insured, as virtually admitted by plaintiff, participated as a passenger 
in aviation or aeronautics, so as to preclude a recovery on four of the insurance 
policies involved, it would seem by application of the same reasoning employed by 
the authorities cited in support thereof, that a finding should be made under the 1925 
policy, that the insured took part in and was engaged as a passenger in aeronautical 
operations at the time of the unfortunate accident. I am of the opinion, therefore, 
that based both on reason and authority, plaintiff is not entitled to the double 
indemnity provision of the 1925 contract, and, therefore, that the motion for a new 
trial should be refused. 

The motion for a new trial is refused. 


O’BOYLE v. HOME LIFE INS. CO. OF AMERICA. No. 3955. 
District Court, M. D. Pennsylvania. Aug. 16, 1937. 


20 Federal Supplement 33. 
1. JOINT POLICIES. 

Policies insuring lives of husband and wife for benefit of survivor of them 
were “joint policies” as to lifetime benefits, requiring husband and wife to act 
jointly in any matter affecting their interests in policies. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

4. POLICY LOAN. 

Generally, right of insurer and insured in relation to loan on policy are the 
same as any other borrower and lender. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

5. POLICY LOAN. 

Policies insuring lives of husband and wife for benefit of survivor of them, 
being joint, required a joinder of husband and wife to obtain a loan or cash 
surrender value of policies. 

(For other cases, see Insurance, Dec. Dig. §§ 17914, 239.) 


Action in assumpsit by Michael J. O’Boyle, survivor of Jennie A. O’Boyle, 
against the Home. Life Insurance Company of América. On motion and rule 
thereon to take off a nonsuit and grant a new trial. 

Rule made absolute, nonsuit stricken off, and new trial granted. 

Robert J. Ruane and George Morrow, both of Scranton, Pa., for plaintiff. 

Charles S. Delaney, of Scranton, Pa., and Arthur §S. Arnold, of Philadelphia, 
Pa., for defendant. 

Jounson, District Judge. 


This is a motion and rule thereon to take off a nonsuit and grant a new trial. 

The plaintiff, widower of Jennie A. O’Boyle, brought an actiom in assumpsit 
to recover $5,000 on two policies of insurance, each in the amount of $2,500, 
insuring the lives of both Michael J. and Jennie A. O’Boyle, husband and wife, 
for the benefit of the survivor of them. The first policy, No. 94,548 was issued 
on May 21, 1921, and the second policy, No. 105,000, was issued on December 18, 
1922. The defense was that prior to the death of Jennie A. O’Boyle, policy No. 
105,000 was exhausted by reason of a loan to the full extent of the policy, and 
policy No. 94,548 was surrendered for cancellation and the cash surrender value 
thereof was received by both the insured. Plaintiff's reply, and his testimony 
at the trial, was to the effect that he never signed the application for the loan 
or cash surrender value of the policies; never authorized or consented to the 
same; never received any benefit therefrom or knew of these transactions prior 
to the death of his wife. The court, on defendant’s motion, granted a nonsuit 
for the reason that since the death of the wife, that event made the husband 
the beneficiary and the wife the insured, who alone therefore had the power to 


the 
the 
and 
reqt 
tern 


of 
to! 


We 
sim 
as 

to t 
und 
anc 
whe 
ana 





eer ert 


—_ Se 


sit 


Life] O’Boyle v. Home Life Ins. Co. of America 1589 


make loans without the consent of the beneficiary. The nonsuit was based on 
the reasoning in the case of Antrim v. International Life Ins. Co., 128 Kan. 65, 
275 P. 1084, 1086, whose facts are quite similar to the case at bar. However, 
there the wife was plaintiff and the husband was the deceased. The Supreme 
Court of Kansas there said: “The contingency at the time the policy in the case 
at bar was issued no longer exists. We are now able, since the happening of 
the contingency, to designate the particular parties then referred to by indefinite 
terms. The insured is the husband; the beneficiary is the plaintiff. The plaintiff 
is not now and never can be the insured under this policy. The insured had 
the full right to make a loan on the policy without consulting the beneficiary by 
the terms of the loan provision, and although the company required her signature 
and approval and the husband may have resorted to improper means to meet that 
requirement, it was unnecessary, for his own signature was sufficient under the 
terms of the policy.” 

The question to be determined is, whether under the provisions of the policies 
of insurance, the wife alone, without the consent of her husband, had the power 
to make loans and obtain the cash surrender value. 

The Supreme Court of Oklahoma, in Equitable Life Assurance Society v. 
Weightman, 61 Okl. 106, 160° P. 629, 632, L.R.A.1917B, 1210, construed a policy 
similar to the ones in the case at bar and found that it was a joint policy so far 
as concerned the life time benefits. In the opinion the court said: “It seems 
to us that the four unities might concur in the benefits which might have arisen 
under the policy during the lives of both parties, aside from the benefit of expect: 
ancy, but the expectancies, which constituted the principal subject-matter, were 
wholly contrary, each to the other, and different in the essentials. To technically 
analyze the contract, as to the estates created by it, it brought into being at least 
two entities of ownership: (1) An ownership or estate in the benefits which might 
have accrued during the lives of both parties exclusive of the principal expectancy 
in the insurance fund, which was a present, joint estate, which would lapse on 
the death of either of insured; and (2) an estate severally to each of the insured 
in the principal expectancy in the insurance fund of $2,000, which was in the nature 
of a contingent remainder, depending upon a contingent determination of the 
preceding estate; it remaining uncertain whether the estate limited in the future 
would ever vest. In the orderly course of events, if the premiums had been kept 
paid, it was certain that one or the other estates, designated as being in the nature 
of an estate in remainder, was certain to vest, and yet neither owner possessed 
any certainty that his particular interest would vest.” 

In Spicer v. New York Life Ins. Co. (D.C.) 263 F. 764, the court held that 
a similar policy was joint as to life time benefits. At page 766 of 263 F. the 
court said: “I have carefully read the policy of insurance sued on in this case, 
and am convinced that it is a joint contract enforceable only in favor of the 
survivor of the insured. A similar contract was considered by the Supreme Court 
of the United States in Connecticut Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 
24 L.Ed. 251, and was held to be joint. The policy designates Mr. and Mrs. 
Spicer as the insured; they agreed that the policy be made payable to the survivor; 
the death of one ripened the liability under the policy; they agreed to pay the 
premiums; and, certainly, both became liable therefor. The right reserved to 
change the beneficiary is made dependent upon the consent of the insured, meaning 
thereby both Mr. and Mrs. Spicer. Under this provision neither of the insured 
could have been deprived of rights under the policy except by the consent of 
the other. In my opinion this had the effect of creating a vested interest in the 
survivor, since both of the insured had to consent to a change of beneficiary.” 

In the policies before the court, separate applications bearing the same date 
were executed by the husband and by the wife. In answer to the question of the 
type of policy applied for, each stated “20 Payment Joint Life” in reference to 
policy No. 94,548 and “Joint 20 Payment Life” in reference to policy No. 105,000. 
At the hottom of page 1 of policy No. 105,000 there is stated, “Joint Edition G 
Limited Payment Life.” On the last page of policy No. 94,548, under “Table 
of Loan or Cash Values, Paid Up and Extended Term Insurance attached Hereto,” 
it is stated: “Plan Twenty Payment Life Joint 37-35 Equal Age 36 Age.” In 
the same place on policy No. 105,000, it is stated: “Plan 20 P L Equal Age 37 
Age 38-36.” It appears that the tables of cash values of the policies are based 
on the joint or equal age of the two insured. Both policies name the beneficiary 
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as “the survivor of the two insured” and the insured as “Michael J. O’Boyle 
and Jennie A. O’Boyle.” Policy No. 94,548 provided that: “The two insured if 
living on the twenty-sixth day of May 1941, provided the premiums therefor pay- 
able in each insurance year shall have been paid in cash, may select one of the 
following options: 1. Continue policy without further payment of premiums. 2. 
A cash payment of $1,682.50. 3. An annual income of $174.20 payable during the 
natural life of the two insured.” Policy No. 105,000 contained the same provi- 
sions. Each policy provided, “at any time: after three full years premiums have 
been paid and while this policy is in full force, the Company will loan, upon 
proper assignment of the policy, and upon the sole security thereof, an amount, 
which * * * shall not exceed the cash surrender value * * * ,” and in reference 
to premium loans, “This action of the Company is contingent upon the filing a 
request for such premium loan by the owner of the policy * * * .” Policy No. 
105,000 provided: “2. Re-Instatement. In case of default in the payment of any 
pretium or interest, the Company will reinstate the policy at any time, upon 
written application by the two insured. * * * 3. Change of beneficiary. The 
two insured may, at any time, change the beneficiary under this policy, with the 
written approval of the company, and with corresponding endorsement upon the 
policy, whereupon all rights of the former beneficiary shall cease.” Policy No. 
94,548 contained the same provisions except that the word “two” was not inserted 
before the word “insured.” 


The exhibits show that the request for change in manner of paying premiums; 
applications for reinstatement of the policies; policy loan agreements and request 
for cash surrender value were all executed in the names of both Jennie A. O’Boyle 
and Michael J. O’Boyle. The checks for the cash surrender value and loans were 
made payable to “Michael J. O’Boyle and Jennie A. O’Boyle.” 


It is clear, from the applications, the policies, and the acts of the parties in 
relation to the policies, as evidenced by the exhibits and testimony, that the two 
insurance policies were joint in so far as the lifetime’ benefits were concerned. 
The applications were for joint policies. The policies themselves stated that 
they were joint; its provisions required the joint acts of the two insured in 
matters affecting change of beneficiary; reinstatement in case of lapse; loans; 
election of options provided in the policies if the two insured were living at 
the maturity of the policies. The Insurance Company treated the policies as joint 
by requiring, in every instance, the joint acts of both in matters affecting the policy 
and in making the checks for loans and cash surrender values payable jointly 
to the insureds. 

[1] As to the lifetime benefits, the policies were clearly joint requiring the 
a anee of the husband and wife in any matter affecting their interest in the 
policies. 

[2-4] In Pennsylvania the rule is that whenever an estate, real or personal 
vests in two persons who are at the time husband and wife, a tenancy by the 
entireties arises. Bramberry’s Estate, 156 Pa. 628, 27 A. 405, 22 L.R.A. 594, 
36 Am.St.Rep. 64. While perhaps a joint policy in its entirety insuring the lives 
of husband and wife, and payable to the survivor, is not technically an estate by 
the entireties in that the estate in the principal expectancy will only vest in the 
survivor, yet there is a marked and clear analogy. As to the joint interest in 
the cash and loan value of the policy and other lifetime benefits, there is tech- 
nically an estate by the entireties and the law relating to estates by the entireties 
governs. The cash surrender or loan value is an estate both can enjoy during 
their lifetime and in which both have a vested interest. It is like a tenancy by 
entireties in a bank account against which loans or withdrawals can be made. 
In fact, the rights of the company and the insured, in relation to a loan on the 
policy, are generally the same as those of any other borrower and lender. 32 
C.J. 1166, § 279. The law in relation to a tenancy by the entireties in a bank 
account is stated in Milano et ux. v. Fayette Title & Trust Co., 96 Pia.Super. 310, 
where an account of $1,800 was opened on the books of the defendant bank in 
the name of the plaintiffs, husband and wife. The husband alone withdrew all 
the money. Subsequently, both the husband and wife presented a check for 
$1,800 and the bank refused payment, whereupon the plaintiffs sued the bank. 
In its opinion, the Superior Court of Pennsylvania said: “The money on deposit 
did not belong to the husband, or half to him and half to his wife, or in part 
to either, but to both of them undividedly. * * * In the absence of an express 
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agreement that the money could be paid to either or only one of them * * * the 
implied agreement would apply that the money could not be withdrawn except 
upon checks or orders signed by both of them, and the bank could pay differently 
only at its peril. To hold otherwise would put it in the power of either to destroy 
the estate by entireties by withdrawing the fund and applying it to his or her 
own use, without the joinder or acquiescence of the other spouse; which is directly 
opposed to the nature and character of a true estate by entireties, like this one. 
The right of survivorship of a true tenancy by entireties, which is one of its chief 
incidents, cannot be destroyed but by the joint act of the two. * * * Neither 
husband nor wife can sever a true tenancy by the entirety.” See, also, Pennsyl- 
vania Trust Co. v. Mischik, 96 Pa.Super, 255. 

The case of Antrim v. International Life Insurance Co., supra, on which the 
court based the nonsuit, is not controlling in this case, although the facts are 
very similar. The court in the Antrim Case, in reasoning that the policy was not 
joint, said: “We are now able, since the happening of tle contingency, to designate 
the particular parties then referred to by indefinite terms. The insured is the 
husband; the beneficiary is the plaintiff. The plaintiff is not now and never can 
be the insured under this policy.” This court cannot concur in that reasoning. 
The parties to the contract were never referred to by indefinite terms. Both 
husband and wife were specifically designated as the insured and were such, 
having the rights of an insured under the policy, during their joint lives. 
Furthermore, the Kansas court, instead of construing the policy with reference 
to the intention of the parties at the time of entering into the contract, interpreted 
the policy and the rights of the parties as of the time the policy was matured. 
“A contract of insurance is to be interpreted by the same rules as is any other 
contract, and must be so interpreted as to give effect to the mutual intention of 
the parties as it existed at the time of contracting, so far as such intention is 
ascertainable. 16 Am. & Eng.Ency. of Law (2d Ed.) 927; Yoch v. Home Mutual 
Insurance Company, 111 Cal. 503, 44 P. 189, 34 L.R.A. 857.” McCaffrey v. Knights 
of Columbia, 213 Pa. 609, 612, 63 A. 189; see, also, 13 C.J. p. 523. 

In concluding that the policy was not joint, the Kansas court relied on the 
case of Equitable Life Assur. Society v. Weightman, supra. But in that case 
the issue related to the death benefits alone where one spouse murdered the other. 
The court in that case held that the contract was not joint as to the estate in 
expectancy. It was this conclusion that the Kansas court adopted. But as is 
evident from the above quotation of the Weightman Case, the Oklahoma court 
found that the policy was joint as to the lifetime benefits. 

Furthermore, the conclusion of the Kansas court was supported by two factors 
which:do not appear in the case at bar. The court in the Kansas case concluded: 
“Second, that the wife had in her application and by her subsequent conduct 
constituted him as her agent to transact all usual business matters in connection 
with such policy, and his knowledge was therefore her knowledge of such transac- 
tions; and, third, because she is estopped from maintaining an attitude with ref- 
erence to a knowledge of the loan that is inconsistent with her previous acts and 
business connection therewith as shown by documents and letters—the trial court 
should have given the peremptory instruction requested by the defendant and ren- 
dered judgment for defendant for costs.” 

_ Inthe case at bar there was some testimony that the plaintiff’s wife was author- 
ized to pay the premiums on the policies. The defendant conceded, however, that 
there was not sufficient evidence for the court to hold as a matter of law, that 
the plaintiff had constituted his wife as his agent, but that the question of agency 
was for the jury. In the case at bar there has been no suggestion of estoppel. 

[5] The conclusion of the court is that the polices in the case at bar required 
the joinder of the husband and wife to obtain a loan, or cash surrender value 
of the policies. One of the insured alone could not legally do so without the joinder 
of the other. Consequently defendant’s motion for a nonsuit should not have 
been granted. 


RICE v. CALIFORNIA-WESTERN STATES LIFE INS. CO. Civ. 1831. 
District Court of Appeal, Fourth District, California. July 8, 1937. 
70 Pacific Reporter (2d) 516. 


#. ESTOPPEL. 


f An insurer which, by means of false representations made under circum- 
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stances that insured might and actually did believe and rely thereon, deceived 
insured and thereby caused him to default in eaenent of premium was estop- 
ped from asserting claim that policies had lapse 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


2. AGENCY. 
Generally, waiver of terms of policy can only be made or estoppel created by 
duly authorized representative of insurer while acting within scope of authority. 
(For other cases, see Insurance, Dec. Dig. § 375[1].) 


€. MISREPRESENTATION. 

A holder of a policy which refers in apt terms to warranties and repre- 
sentations contained in application annexed for reasonable time is conclusively 
presumed to know contents of contract, and untruthful answers plainly written 
in application, and is thereby estopped to assert that he had no knowledge on 
subject. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

7. LAPSE. 

In action on life policies wherein beneficiary relied on action of insurer in 
refusing tender of premiums and informing insured that it would be necessary 
to pay full amount of interest on policy loans as well as premiums to keep pol- 
icies in force to estop insurer to assert that policies had lapsed, evidence held 
insufficient to support finding that insured actually tendered amount of premiums 
due on policies. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

§ POLICY LOAN. 

The insurer under life policies was not estopped to assert that policies had 
lapsed for nonpayment of premiums by refusal,of tender of premiums actually 
due and demand for payment of premiums plus amount of interest on policy 
loans to keep policies in force, where insured had possession of policies which 
provided that insured could pay premiums without paying interest and continue 
insurance in force thereby, since insured was presumed to know provisions of 
policies, and hence could not rely on false statement of insurer. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


9. POLICY LOAN. 

Under life policies providing that loan value of $1,720 on policy would not 
become available until after twentieth premium had been paid, insurer was not 
estopped to assert that policies had lapsed for nonpayment of premiums by 
representations to insured that insurer was not required to ‘make policy loan of 
$1,720 until twentieth payment had been made at time when insured tendered 
amount which with policy loans of $1,720 would have continued policies in force. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

Appeal from Superior Court, Tulare County, J. A. Allen, Judge. 

Action by Adelia May Rice against the California-Western States Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Farnsworth, Burke & Maddox and James K. Abercrombie, all of Visalia, for 
appellent. 

1. Chase, of Visalia, and M. C. Chase, of Dinuba, for respondent. 

Marks, Justice. 

This is an appeal from a judgment in favor of plaintiff in the sum of $1,- 
379.22, principal, and $220.72, accrued interest, on two identical policies of insur- 
ance, each a twenty-payment life in the sum of $2,500, issued on the life of 
Charles Gardner Rice, in each of which plaintiff was named as_ beneficiary. 
The policies were originally written on October 23, 1914, by the California State 
Life Insurance Company which was subsequently absorbed and its contracts 
assumed by defendant. 

The second amended complaint contains two identically similar causes of 
action, each based on one of the two identically similar policies. The findings 
of fact on each cause of action are identical. In our discussion of the findings 
we will confine ourselves to those under the first cause of action as any other 
procedure would be unnecessarily repetitious. 
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The findings of fact pertinent to this appeal are as follows: 

“It is true that Charles Gardner Rice kept and performed each and all of 
the conditions and provisions of said policy of insurance and paid all premiums 
required by the provisions of said policy to be paid, except the final or twentieth 
payment thereof, and the defendant by its conduct and by the conduct of its 
agents is estopped to deny that said policy was in full force and effect at the 
time of the death of said Charles Gardner Rice, or at any time by reason of 
the following facts, to-wit: 

“That on or about the 13th day of November, 1933, the said Charles Gardner 
Rice at the Fresno branch office of the defendant offered and tendered payment 
of the said twentieth and final premium on said life insurance policy; that at 
said time and place an agent of said insurance company known as the cashier 
ot the Fresno branch office of the said defendant falsely and fraudulently stated 
and represented to said Charles Gardner Rice that the sum of One Hundred 
Ninety-five and 73/100 Dollars ($195.73) was required to be paid to keep said 
policy jn force and effect, when in truth and in fact under the provisions of 
said policy and the rules and regulations adopted by said company then in 
effect, the sum of one hundred and 80/100 dollars ($100.80) was the correct 
amount to be paid to keep said policy in force; or in the event a new loan was 
effected the sum of sixty-six and 24/100 dollars ($66.24) was a sufficient sum 
cf pay to keep said policy in force; that said representation of said agent to the 
effect that the sum of One Hundred Ninety-five and 73/100 Dollars ($195.73) 
was required to be paid to keep said policy in force was false and untrue and 
was known to said agent to be false and untrue, and was wilfully and knowingly 
made solely for the purpose of deceiving the said Charles Gardner Rice and 
thereby inducing the said Charles Gardner Rice to fail to make payment of 
said premium on said policy of insurance within the time provided by the con- 
ditions of said policy in order that a forfeiture would occur under the pro- 
visions of said policy of insurance and thereby relieve said defendant from the 
obligation created by the issuance of said policy of insurance; that said Charles 
Gardner Rice did not know said statement and representation of said agent was 
false or untrue, but believed the same to be true and so believing relied thereon, 
aud solely by reason thereof failed to pay said twentieth and final annual pre- 
mium of said policy within the time provided by the provisions of said policy. 

“It is true that immediately after the time had elapsed within which said 
premium was required to be paid by the provisions of said policy an agent of 
defendant offered to accept the amount required to keep said policy in force 
on the making of a new loan, to-wit: the sum of sixty-six and 24/100 dollars 
($66.24), on condition that said Charles Gardner Rice furnish proof that he, 
the said Charles Gardner Rice was then in condition of health acceptable to 
defendant; that said Charles Gardner Rice could not then furnish such proof 
as said agent well knew, but, nevertheless said Charles Gardner Rice tendered 
and offered to pay the said sum of sixty-six and 24/100 dollars ($66.24) which 
said agent of defendant then refused to accept but stated that by the conditions 
contained therein said policy had then lapsed by failure to make payment of 
said final or twentieth premium within the time required by its provisions.” 

The evidence discloses that Mr. Rice had made nineteen annual premium 
payments on each of his policies, the last of which were paid during the thirty- 
day grace period following October 23, 1932. At the time of making these last 
premium payments he had borrowed from defendant $1,582.24 on each policy 
on the security of the policy. During the nineteenth year of each policy each 
total loan value was $1,597.50. For several years prior to October 23, 1932, Mr. 
Rice had borrowed from defendant on the security of his policies. Each loan 
bore interest at the rate of 6 per cent. per annum, payable annually in advance. 
During each of the several years prior to the payment of the nineteenth pre- 
miums, Mr. Rice had paid his premiums and the interest on his loans by increas- 
ing his loans to about the full loan values for the ensuing policy year, applying 
the excess of the new loans over those of the prior ones on the premiums and 
interest due and by paying in cash the deficiencies due defendant. Mrs. Rice 
had signed each loan agreement and was fully advised as to the details of 
these transactions. Both insurance policies were in the possession of Mr. Rice. 

Prior to October 23, 1933, defendant sent Mr. Rice the usual written notices 
that on that date there would become due and payable to it $100.80 premium on 
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each policy, and $94.93 interest on each loan, or, a total payment of $391.46. It 
is admitted that these amounts were exactly and correctly stated in the notices 
and that they became due and payable by Mr. Rice on October 23, 1933. 

3 On November 13, 1933, Mr. Rice went to the branch office of defendant in 
Fresno. He had available at that time about $300, but did not have sufficient 
money with which to pay his premiums and interest in full. He left the office 
without making any payment and made no payment prior to some time in 
December, 1933, at which time he signed an application for reinstatement and 
gave a field agent of defendant a check for $132.48. At that time he, with Mrs. 
Rice, signed two policy loan agreements for loans on each policy in the sum of 
$1,720, the maximum policy loan value after the twentieth premium had been 
paid. The excess in the policy loans over those already made, together with 
the cash payment of $132.48 ($66.24 on each policy), would have been sufficient 
to pay the twentieth premiums on the two policies together with one year’s 
interest on each of the new loans. As the two policies had lapsed on November 
23, 1933, for nonpayment of premiums, Mr. Rice was required by their terms to 
pass a physical examination before he could be reinstated and the policies again 
brought to life. He failed to pass this examination, his applications for rein- 
statement were rejected and his check and the loan agreements were returned 
to him. Subsequently defendant sent Mr. Rice two checks, each in the amount 


of about $15 which represented the difference between the amount loaned on 
each policy and its surrender value at the time of its lapse. The checks were 
not cashed. Nothing further happened until the death of Mr. Rice on Febru- 
ary 26, 1934, from a heart affliction. Mrs. Rice duly made proofs of loss, her 
claims were rejected, and this action followed. 

There is no dispute between the parties as to the evidence which we have 
thus far outlined. They are in sharp disagreqment as to what happened during 
the visit of Mr. Rice to the branch office of the defendant in Fresno on Novem- 


ber 13, 1933. 


Defendant maintains that Mr. Rice came into “the office to see what he 
could do to keep from paying the full amount that was billed to him”; that it 
was fully explained to him that he could borrow the full loan value of the pol- 
icies, and by applying the surplus of the loans over his prior indebtedness on 
his premiums and interest, and by paying $132.48 he could make the twentieth 


or final payments of the premiums on his policies, pay the interest and there- 


after would have to pay only interest on his loans to keep the policies in force. 
The question of surrendering one policy was also discussed, using the surplus 
of the surrender value over the loan on it to apply on the other premium and 
paying the balance and the interest in cash. The assistant cashier of the office 
in the presence of Mr. Rice made the following notations on both of the policy 
record cards: “11/13/33. Insured to take full loan and pay shortage of $66.24 


by end of grace period if possible. G.T.” He also wrote the following notation 


concerning one policy in the presence of Mr. Rice: “November 13, 1933, Insured 
will attempt to pay $66.24, full loan, or surrender this case and apply balance to 
C.S. #4902,” which was the number of one policy. Mr. Rice left the office 
without deciding his course of action, neither made nor offered to make any 
payment and was not heard from again until contacted by the field agent in 
December, 1933, after the policies had lapsed. 

On the other hand, it is contended by the plaintiff that Mr. Rice went to the 


branch office of the defendant in Fresno to pay the premiums on his two policies 


and had money to do so; that the assistant cashier told him he would have to pay 
the full amount of the premiums and interest to keep his policies in force; that this 
representation was knowingly and falsely made with intent to deceive Mr. Rice 
and to secure the lapse of the policies because of the evident poor physical con- 
dition of Mr. Rice. 


[1] The case of plaintiff rests entirely on the theory of estoppel. It is well 


settled that where an insurance carrier, through its duly authorized representative, 


by means of false and fraudulent representations made under such circumstances 
that the insured might, and actually did believe and rely upon them, deceived the 
insured and thereby caused him to default in the payment of a premium, an estoppel 
would arise which would prevent the insurance carrier from asserting or enforcing 
a claim that the policies had lapsed. For illustrations of similar rules, see, Willcuts 


v. Northwestern Mutual Life Ins, Co., 81 Ind, 300; Phoenix Mutual Life Ins, Co 
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v. Hinesley, 75 Ind. 1; Lincoln Health & Acc. Ins. Co. v. Coslow, 158 Okl. 169, 12 
P.(2d) 875; Sanders v. Independent National Life Ins. Co., 16 La.App. 212, 133 So. 
451; American National Ins. Co. v. Allen (Tex.Civ.App.) 226 S.W. 823; Vinginerra 
vy. Commercial Cas. Ins. Co. (Sup.) 156 N.Y.S. 573; Continental Cas. Co. vy. John- 
son, Ill. App. 93; Blackerby v. Continental Ins. Co., 83 Ky. 574. 

To establish her case and contradict the rather clear evidence offered by defend- 
ant to the effect that no false representations were made to Mr. Rice that he was not 
deceived nor misled, that he neither paid, nor offered to pay his premiums, that he 
merely left the branch office in a state of mental indecision as to the best course of 
conduct for him to pursue and ultimately did nothing until after both policies had 
lapsed, plaintiff must rely entirely upon the testimony of Fred Rosser. There is no 
other evidence in the record tending to support her case. 

Rosser was a most unsatisfactory witness. His testimony is vague, rambling, 


and uncertain. We have studied it carefully and believe the following summary 
gives every shade to it, or possible inference that may be drawn from it, to support 
the findings and judgment: 

Rosser testified that he called at the branch office of defendant in Fresno, prob- 
ably in March, 1934. He first interviewed T. A. East, the manager. Mr. East had 
no personal knowledge of what had transpired when Mr. Rice was in the office on 


November 13, 1933, but called for the Rice file and permitted Rosser to examine it. 


Rosser found the notations we have already quoted. As Rosser was evidently 
seeking information upon which to base a claim on the part of Mrs. Rice for 
payment under the two insurance policies Mr. East called Glenn Terry, the assistant 
cashier who had talked with Mr. Rice on November 13, 1933. Rosser detailed his 
conversation with Terry. It may be summarized as follows: That Rice wanted to 
pay his premiums but was told that it would take about $400 to keep his policies in 
full force; that Terry said that the company did not have to make the policy loan 


of $1,720 on each policy and permit Rice to pay about $130 in cash which would 


have paid the twentieth premiums in full and advance interest on the loans, because 
the policies provided that they would each have a loan value of $1,720 only after the 
twentieth premiums were paid; that Terry tried to get Mr. Rice to drop one policy 
and pay the premium and interest on the other; that Mr. Rice “refused to do that, 
he said it was not worth the difference”; that Mr. Rice wanted to borrow on the 
policies to pay the interest; that Mr. Rice “got mad” and went home; that Mr. Rice 


appeared to be in poor health and did not deserve life insurance; that because of 


Mr. Rice’s apparent poor health Mr. Terry would extend him no courtesies; “that 
the remark was made that he had the money to pay the interest and the premium 
on one policy, but he would not do that, he got mad, he would not drop one. He 
figured if he had to pay that he would lose the insurance, there was not much 
insurance left and he got mad when he tried to make him do that and he went 


home. That is the only thing I remember being said about it, that he tried to pay 
on both policies and then they tried to get him to pay on one, and I remember that 


it was said that he had the money to do that but he just got mad and would not do 
it. That is the only way I remember now this offer coming in.” 

If the testimony of Rosser indicates that there was anything more to the con- 
versation between Terry and Mr. Rice than a general discussion of ways in which 
Mr. Rice could pay all or part of his indebtedness and keep all or part of his insur- 
ance in force; if it justifies the doubtful conclusion that Mr. Rice actually offered 


to pay the premiums on his policies without paying the interest and that this offer 


was refused, then defendant violated plain provisions of its contracts. Each policy 
contained the plain provision that the insured could pay the premiums when due 
without paying interest on policy loans; that under such circumstances the insurance 


would be continued in force until the accrued interest on the loans would equal the 
surplus of the total loan values over the actual amounts of the loans. In this case, 


if the twentieth premiums had been paid, this surplus would have exceeded $130 
on each policy which would have continued the insurance in force by paying the 
interest on the loans to a date well past the date of the death of Mr. Rice. 


[2, 3] As one ground of attack on the sufficiency of the testimony of Rosser, 
defendant points out that Rosser did not know with whom he talked in the branch 
ofice in Fresno; that a waiver of the terms of a policy can only be made or an 
estoppel created by a duly authorized representative of the company while acting 


within the scope of his authority. Speaking very generally, this is usually true. 
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Iverson v. Metropolitan Life Ins. Co., 151 Cal. 746, 91 P. 609, 13 L.R.A.(N.S.) 866 ; 
MacGruer v. Fidelity & Casualty Co., 89 Cal.App. 227, 264 P. 501. While Rosser 
failed to identify East and Terry as the men with whom he talked, this omission 


in his evidence was supplied by the evidence of East and Terry, who each identified 
himself as engaging in that conversation. The record is barren of any evidence 
as to the authority possessed by East or Terry other than that supplied by the facts 
that East was the manager and Terry the assistant cashier in the branch office. 
However, the question of their authority does not seem to have been raised at the 
trial. The evidence was admitted without objection as to their authority to bind 
defendant. The fact of their possessing such authority seems to have been assumed 
at the trial. That being so, the question should not be seriously considered here 
for the first time. 

[4] Defendant points to the unsatisfactory nature of the testimony of Rosser 
and invokes the rules that the presumptions of law are always in favor of fair 
dealing (Hall v. Susskind, 120 Cal. 559, 53 P. 46), and that a party alleging fraud 
must prove his allegations by a clear preponderance of the evidence and that the 
evidence of fraud must be clear, satisfactory, and convincing. De Jarnatt v. Cooper, 
59 Cal. 703; Truett v. Onderdonk, 120 Cal. 581, 53 P. 26; Everett v. Standard 
Acc. Ins. Co., 45 Cal.App. 332, 187 P. 996; Wolfe v. Severns, 109 Cal.App. 476, 293 
“bk. 156; Shaw v. Imperial Mutual L. & B. Ass’n, 4 Cal.App.(2d) 534, 41 P.(2d) 574; 
Gorman v. Steinke, 7 Cal.App.(2d) 507, 46 P.(2d) 293. Defendant stoutly main- 
tains, and probably rightly so, that Rosser’s evidence is neither clear, satisfactory, 
nor convincing. 

[5] The four elements necessary to constitute equitable estoppel are thus set 
forth in Jones v. Coulter, 75 Cal.App. 540, 243 P. 487, 491, an action to quiet title 
to real property: “The facts necessary to be shown in order to call into exercise the 
principles of equitable estoppel are stated by Chief Justice Field, in Biddle Boggs 
.. Merced Mining Co., 14 Cal. [279] 367, as follows: ‘ * * * First, that the party, 
making the admission by his declarations or conduct, was apprised of the true 
state of his own title; second, that he made the admission with the express inten- 
tion to deceive, or with such careless and culpable negligence as to amount to con- 
_ Structive fraud; third, that the other party was not only destitute of all knowledge 

of the true state of the title, but of the means of acquiring such knowledge; and, 

fourth, that he relied directly upon such admission, and will be injured by allowing 
its truth to be disproved.’” See, also, City of Los Angeles v. Babcock, 102 Cal. 
App. 571, 283 P. 314. 

In Nelson v. Sarment, 153 Cal. 524, at page 531, 96 P. 315, 318, 126 Am.St.Rep. 
91, it is said: “Apart from other considerations, two essential elements of an 
estoppel are, first, that the party asserting it must have been ignorant of the true 
state of facts and of the means of acquiring knowledge of them; and, second, 
that he must have relied upon the statement or admission of the party whom he 
seeks to bind by such statement or admission.” 

In Maggini v. West Coast Life Ins. Co., 136 Cal.App. 472, at page 479, 29 
P.(2d) 263, 266, it is said: “The defense of estoppel arises from section 1962, 
Code of Civil Procedure: ‘Whenever a party has, by his own declaration, act, 
cr omission, intentionally and deliberately led another to believe a particular thing 
true, and to act upon such belief, he cannot, in any litigation arising out of such 
declaration, act, or omission, be permitted to falsify it.’ It is essential. that the 
party pleading an estoppel must be ignorant of the true state of facts and must 
have been intentionally led to alter his course to his injury by the act of the 
other. 10 Cal.Jur., p. 626. Hence there can be no estoppel of one who has no 
knowledge of the facts as there can be no claim of estoppel by one who knows 
his representations are false and knows that the other party is ignorant of their 
falsity.” 

[6] In the case of Wilson v. Maryland Casualty Company (Cal.App.) 65 
P.(2d) 903, 906, the following rule is announced: “Where one holds a policy, 
referring in apt terms to the warranties and representations contained in the 
application annexed, for a reasonable time, he is conclusively presumed to know 
the contents of the contract, and the untruthful answers plainly written in the 
application. He is thereby estopped to assert that he had no knowledge on the 
subject. Modern Woodman v. Angle, 127 Mo.App. 94, 116, 104 S.W. 297, 304.” 

The only. grounds of estoppel found by the trial court were (1) that Mr. 
Rice actually tendered the premium payments and that the agent of defendant 
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falsely stated to him that a payment of $195.73 on each policy was necessary to 
keep it in full force while-in fact a payment of $100.80 would have had that 


effect; or (2) that a policy loan and a payment of $66.24 on each policy would 


have continued it in force. 

[7, 8] There is no evidence that Mr. Rice actually tendered either premium. 
That portion of the quoted finding is not supported by any evidence. For the 
purposes of this opinion we will, however, indulge in the assumption that the 
evidence would have justified a finding, if one had been made, that actual tender 


was excused by the statement of Terry to the effect that a payment of $195.73 on 


each policy was necessary to keep it in force. In considering the effect of this 
purported tender or excuse of tender by the purported false statement by Terry, 
we note that it is admitted that Mr. Rice had possession of his insurance policies. 
These policies contained in clear and unequivocal language the statement that the 
insured might pay his premiums without paying his interest and thus continue 
his insurance in force for the periods we have already indicated. Under the 
rules just announced, Mr. Rice must be presumed to have known the contents 
of his policies, and, therefore, to have known that he had the right to pay his 
premiums without paying his interest. He could not have been deceived by the 
statement of Terry that it was necessary for him to pay about $400, the premiums 
and interest, in order to keep his policies in force. He is presumed to have known 
that such statement was false. Knowing it was false, he could neither have 
believed it to be true, relied upon it, nor have been deceived by it. 

[9] The second purported ground of estoppel set forth in the finding to the 
effect that a policy loan and the payment of $66.24 on each policy would have 
continued it in force and effect is based on that portion of Rosser’s evidence wherein 
he asserted that East and Terry both stated that until the twentieth premium pay- 
ments had been paid defendant did not have to make a policy loan of $1,720 on 
each policy so that a payment of $66.24 would have continued it in force. This 
statement was literally true and in accordance with the provisions of the policies 
to the effect that the loan value of $1,720 on each policy would not become 
available to Mr. Rice until after the twentieth premiums had been paid. This 
is clearly stated in each policy. As these statements of East and Terry were true, 
Mr. Rice could not have been misled, nor could he have been deceived by them 
Therefore, they could not have formed the basis of any estoppel. 

For these reasons plaintiff has failed to prove that defendant was estopped 
to assert that the two policies of life insurance had elapsed. As her case rests 
entirely on the doctrine of estoppel, the judgment in her favor cannot be sustained. 

Judgment reversed. 

We concur: Barnard, P. J.; Jennings, J. 


COODLEY v. NEW YORK LIFE INS. CO. et al. L. A. 15451. 


Supreme Court of California. July 21, 1937. 
Rehearing Denied Aug. 19, 1937. 
70 Pacific Reporter (2d) 602. 

1. INCONTESTABILITY. 
_ A life policy providing that it shall become incontestable after a specified 
time precludes any defense after the stipulated period on account of false state- 
ments warranted to be true, even though such statements were fraudulently 
made, unless by the terms of the policy fraud is expressly or impliedly excepted 
from the effect of such provision. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
2. DISABILITY BENEFITS. 
_ Clause, providing that policy insuring against death and disability should be 
incontestable after two years except for nonpayment of premiums and except 
as to conditions and provisions relating to disability benefits, precluded contest 
of claim for disability benefits on ground of fraud in procurement of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

In Bank. 
} Pun ata from Superior Court, Los Angeles County; Walter J. Desmond, 
udge. 

Action by Bertha Coodley against the New York Life Insurance Company, 
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wherein defendant filed a cross-complaint naming plaintiff and Theodore Cood- 
ley as cross-defendants. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles (Shirley E. Meserve 
and E. Avery Crary, both of Los Angeles, of counsel), for appellant. 

Arthur Rosenblum, of Los Angeles, for respondent. 

Curtis, Justice. 

This action was instituted by the plaintiff to recover certain disability benefits 
alleged to be due from the defendant under the terms of a certain policy of life 
insurance issued by the defendant company. 


The policy of insurance was dated March 5, 1929, and provided, in considera- 
tion of the payment of the premiums stated therein, that the company would 
pay to the son of the plaintiff the sum of $3,000 upon the death of the insured, 
and in the case of the permanent disability of the plaintiff before the age of 60 
years, the company “agrees to pay to the insured thirty dollars each month and 
to waive payments of premiums as provided therein.” The policy further con- 
tained an incontestable clause, reading as follows: “Incontestability—This policy 
shall be incontestable after two years from its date of issue except for nonpay- 
ment of premiums and except as to provisions and conditions relating to dis- 
ability benefits.” ; 

The premiums called for by the policy were regularly paid by the insured 
for a period of over two years, when the insured claimed to have suffered per- 
manent disability, and filed her claim, accompanied by due proofs thereof, with 
the company for disability benefits under the terms of this policy. The com- 
pany approved the claim and for some months thereafter paid to the plaintiff 
disability benefits as provided for by the policy. These payments continued up 
to March 3, 1933, when the company refused to make any further payments to 
plaintiff under said policy. The plaintiff thereupon instituted this action to 
recover the disability benefits then due and unpaid. The defendant company 
answered and also filed a cross-complaint in which it asked for the rescission of 
that part of said policy providing for disability payments theretofore made to 
plaintiff on her claim based upon her alleged permanent disability. 

Upon these pleadings, the cause came on for trial before the court without a 
jury and after the close of plaintiff’s case and while defendant and cross- 
complainant was proceeding to put in its evidence in support of its answer and cross 
complaint, an objection was made by plaintiff to the introduction of any evidence by 
the defendant and cross-complainant which might show fraud on the part of the 
insured in obtaining the insurance policy on the ground that such evidence was barred 
and precluded by the incontestable clause of the policy hereinbefore quoted. This 
objection was sustained by the trial court. The defendant thereupon made an 
offer to prove the allegation of its answer and cross-complaint, in which it 
alleged that the insured made certain false and fraudulent statements in respect 
to her health and previous hospital history in her application for insurance upon 
which application the defendant company issued to plaintiff said policy of insur- 
ance. This offer was refused and the trial court rendered judgment in favor of 
the plaintiff. From this judgment the insurance company has appealed. 

Appellant contends that it had the right to contest said claim and rescind 
the disability portion of the policy by reason of the false and fraudulent state- 
ments made by the insured in said application and that this right is within the 
exception of the incontestable clause referring to “provisions and conditions 
relating to disability benefits.” It might be said here that the first page of the 
policy, except the title page, contains a heading entitled “Total and Permanent 
Disability.” Under this heading are set forth certain terms and conditions 
under which the insured is entitled to receive disability benefits. 

[1] The validity and binding effect of an incontestable clause upon the par- 
ties to an insurance policy was sustained by this court in the case of Dibble 
v. Reliance Life Insurance Co., 170 Cal. 199, 149 P. 171, 174, Ann.Cas.1917E, 34. 
It was there held “that a provision in a life insurance policy, to the effect that, 
after being in force the specified time, it shall be incontestable, precludes any 
defense after the stipulated period on account of false statements warranted to 
be true, even though such statements were fraudulently made, unless by the 
terms of the policy fraud is expressly or impliedly excepted from the effect of 
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such provision.” This rule seems to be universally accepted. Encyclopedia of 
Law of Insurance (Couch) § 2155, p. 6961; Cooley’s Briefs on Insurance, vol. 
5, p. 4501 et seq.; Joyce on Insurance (2d Ed.) vol. 5, pp. 6112 and 6113. 


Appellant concedes that these authorities correctly state the law upon the 
subject of the effect of an incontestable clause in a life insurance policy, but 
contends that the exception in such clause in the policy of insurance issued to 
the respondent expressly included the right to defend on any and all grounds 
auy claim made by the insured for disability benefits and did not debar or pre- 
clude appellant from asserting its right to contest said claim and’ rescind the 
disability portion of the policy for the alleged fraud and misrepresentation of 
respondent in her application for said policy. 


On..the other hand, it is respondent’s contention that the exception in the 
incontestable clause “as to provisions and conditions relating to disability bene- 
fits” reserves only unto the insurance company the right to set up as defenses 
against any claim for disability benefits, the provisions and conditions set forth 
in the body of the policy, viz., on page headed “Total and Permanent Disability,” 
and that fraud not being mentioned as a provision or condition under such head- 
ing, and not being excepted in the incontestable clause itself, that, therefore, 
the defendant and appellant is barred and precluded by the incontestable clause 
from contesting the policy and any claim thereunder on the grounds of alleged 
fraud in the application and precluded from attacking the validity of the policy, 
or any portion or part thereof, for alleged fraud in the application, or in the 
procuring or inception of said policy. 


The legal proposition involved in this cause has been the subject of many 
recent decisions of both our federal and state courts. We will briefly refer to 
those of the federal courts. The case of Ness v. Mutual Life Ins. Co. of New 
York, 70 F.(2d) 59, decided in 1934 by the Circuit Court of Appeals of the Fourth 
Circuit, construed an incontestable clause in a life insurance policy substantially 
the same in legal effect as the clause now under discussion in the policy issued 
to the respondent. In the opinion in that action the court reviews the decisions 
of various courts that have had before them the question now before us. It 
will not be necessary to give in detail the reasons upon which the court based 
its conclusions nor to discuss the authorities upon which the decision is based. 
It is sufficient to state that the court upheld the contention of the insured that 
the incontestable clause precluded and debarred the insurance company in its 
action to have the policy rescinded from raising the question of the insured’s 
fraud in the procurement of the policy. No petition for writ of certiorari to 
the Supreme Court of the United States was made in that action. That decision 
was followed by two from the Circuit Court of Appeals of the Ninth District, 
decided May 13, 1935. New York Life Ins. Co. v. Kaufman, 78 F.(2d) 398; and 
Mutual Life Ins. Co. of New York v. Markowitz, 78 F.(2d) 396. A petition to 
the Supreme Court to review the Kaufman Case was denied. 296 U.S. 626, 56 
S.Ct. 149, 80 L.Ed. 445. No such petition was made in the Markowitz Case. 
Those cases were followed by three decisions of the Circuit Court of Appeals 
cf the United States, all contrary to the conclusion reached in the Ness, Kauf- 
man, and Markowitz Cases. These later cases were Pyramid Life Ins. Co. v. 
Selkirk, 80 F.(2d) 553, decided January 3, 1936 (Fifth Circuit); Mutual Life Ins. 
Co. of New York v. Stroehmann, 86 F.(2d) 47, decided October 6, 1936 (Third 
Circuit), and New York Life Ins. Co. v. Gatti, —— F.(2d) —— (not yet reported), 
decided October 6, 1936, (Third Circuit). No petition for review was made in 
the Selkirk Case. A petition was made and granted in the Stroehmann Case, 
and a rehearing was granted in the Gatti Case. The Stroehmann Case came on 
for hearing before the Supreme Court of the United States and a decision 
therein was rendered March 29, 1937 (Stroehmann y. Mutual Life Ins. Co. of 
New York, 57 S.Ct. 607, 609, 81 L.Ed. ) reversing the judgment of the Third 
Circuit Court of Appeals, and following the Ness, Kaufman and Markowitz 
Cases. This decision of the Supreme Court appears to be predicated upon its 
conclusion that the incontestable clause was uncertain and that by the well- 
established rule governing the interpretation of insurance policies, this uncer- 
tainty must be construed in favor of the insured. The final paragraph of the 
decision of the court reads as follows: “Without difficulty respondent (the insur- 
ance company) could have expressed in plain words the exception for which it 
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now contends. It has failed, we think, so to do. And applying the settled rule, 
the insured is entitled to the benefit of the resulting doubt.” 

[2] In view of these decisions of the federal courts, we think it unnecessary 
to review the cases from the state courts involving the construction of a clause 
like that contained in the policy issued to the respondent. They are not in 
entire harmony, but when considered with those from the federal courts, we 
think that the great weight of authority supports the position of the respondent 
in this action. We will, however, refer to one case from our own state, decided 
by the Third District Court of Appeal, being the only case to our knowl- 
edge in this state in which an incontestable clause similar to that contained in 
the policy issued to respondent has been construed. The case referred to is 
Mutual Life Ins. Co. v. Margolis, 11 Cal.App.(2d) 382, 53 P.(2d) 1017. While 
the court in that case held that there was no ambiguity in such a clause, it fur- 
ther held that after the period of contestability had expired an incontestable 
clause precludes any defense that the provisions in the policy providing for dis- 
ability benefits were procured by fraud, and precludes a contest of the policy 
on any grounds which are not specifically excepted in the clause itself. 

The authorities cited herein, we think, without any question support the con- 
clusion reached by the trial court. 

The judgment, therefore, is affirmed. 

We concur: Langdon, J.; Seawell, J.; Nourse, Justice pro tem.; Sturtevant, 
Justice pro tem. 


MORIARTY v. CALIFORNIA WESTERN STATES LIFE INS. CO. 
(JOHNSON, Intervener). Civ. 9908. 


District Court of Appeal, First District, Division 2, California. August 9, 1937. 
70 Pacific Reporter (2d) 684. 
1. AGENCY. 


In beneficiary’s action on group life policy covering employees of corporation 
and it corporate agent, evidence that, at time president of corporate agent tendered 
corporate agent’s share of premium to insurer’s agent who was attempting to 
collect premium after corporate principal’s check therefor had been returned 
unpaid and principal adjudicated a bankrupt, insurer’s agent stated that premium 
had to be recalculated and that in the meantime the policy would remain in force, 
was inadmissible in absence of evidence showing that agent had authority to 
change policy, and hence did not tend to establish a waiver. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

2. EMPLOYER. 

In beneficiary’s action on group life policy covering employees of corporation 
and its corporate agent, evidence held insufficient to support finding that orig- 
inal policy named both corporate principal and its agent as employers, and not 
principal alone, and hence beneficiary was not entitled to set up an estoppel of 
insurer to declare a forfeiture of policy for nonpayment of premiums on theory 
that corporate agent was both insured and employer of deceased employee, and 
that agent tendered the premium and insurer refused to accept it after principal 
was adjudged bankrupt. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. GROUP INSURANCE. 


A beneficiary under a group life policy covering employees of corporation 
and its corporate agent was not entitled to recover on theory that insurer was 
estopped to declare a forfeiture for nonpayment of premiums on ground corporate 
agent was both employer of deceased and, with corporate principal, was also the 
insured, and that agent had tendered premium and insurer refused to accept it, 
since a policy of group insurance may not legally be written on a group of employ- 
ers (Pol.Code, § 629a, as amended by St.1929, p. 484). 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. GROUP INSURANCE. 

A policy of group insurance may not be hegalty written on a group of 
employers (Pol.Code, § 629a, as amended by St. 1929, p. 484). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
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5. WAIVER. 

Evidence held insufficient to show that insurer’s agent, who had interviewed 
employees and obtained their individual applications for group life insurance, and 
who had been directed to collect premium represented by check of corporate prin- 
cipal when check was returned unpaid and principal was adjudicated a bankrupt, 
was insurer’s general agent with authority to waive nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. EXPIRATION. 

Even if insurer’s agent, while attempting to collect premiums on group life 
policy covering employees if corporate principal and its corporate agent after 
check of corporate principal was returned unpaid and principal was adjudicated 
a bankrupt, had informed president of corporate agent that policy was still in 
force, insurer would not be estopped by such statement to declare a forfeiture for 
nonpayment of premiums, where policy was in force according to its terms at that 
time but expired before employee’s death (Pol.Code, § 629b, subd. 2(d) as 
amended by St.1929, p. 483). 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

7. PAYMENT OF PREMIUM. ; 

The privilege and duty of paying premiums on group life policy rests with 
employer, not with one or more employees. 

(For other cases, see Insurance, Dec. Dig. § 182.) 

10. AGENCY. 

The representations of an insurer’s agent to president of corporate agent, that 
group life policy covering employees of corporate principal and its agent was 
in force, would not estop insurer to declare a forfeiture for nonpayment of pre- 
miums, where it did not appear that deceased employee did not know all the facts 
as completely as did the insurer, and that deceased would have been estopped, or 
would have relied upon the contract between a corporate agent and insurer if such 
contract had in fact arisen (Pol.Code, §§ 629a, 629b, subd. 2(d), as amended 
by St.1929, pp. 484, 483; Code Civ. Proc. § 1962, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

Spence, J., dissenting. ! p ; 

Appeal from Superior Court, City and County of San Francisco; Franklin 
A. Griffin, Judge. ; 

Action by Mercyl Moriarty against the California Western States Life Insur- 
ance Company, wherein Mildred P. Johnson, individually and as executrix of the 
last will and testament of Spencer Jackson Johnson, deceased, intervened, From 
an order granting the defendant’s motion for a new trial, the plaintiff appeals. 

Affirmed. 

For prior opinion, see 69 P.(2d) 434. . 

Livingston & Livingston, of San Francisco, for appellant. 

Hartley F. Peart, of San Francisco (Howard Hassard, of San Francisco, of 
counsel), for respondent. 

STURTEVANT, Justice. 

In an action brought to recover the amount due the beneficiary of Spencer 
J. Johnson, deceased, under a group insurance policy, the jury returned a verdict 
in favor of the plaintiff. The trial court granted the defendant’s motion for a 
new trial. From that order the plaintiff has appealed. 


After all of the parties had finished introducing evidence, the defendant made 
a motion that the jury be directed to bring in a verdict in its favor. The trial 
court denied that motion. Thereafter the defendant made a motion for a new 
trial. Later the motion was granted. The wording of the order granting the 
motion was as follows: “The motion for a new trial having been heretofore 
submitted to the court for decision, and the court having fully considered the 
same, it is ordered that the said motion for new trial be and the same is hereby 
granted upon the sole ground that the court erred in denying defendant’s motion 
for a directed verdict for the reason that the premium which became due on 
January 19, 1932, on the policy described in the complaint was not paid within 
the grace period expiring February 19, 1932, and that defendant did not waive 
the payment thereof and is not estopped to forfeit said policy on acocunt of 
such nonpayment.” The plaintiff asserts that the sole question presented by this 
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appeal is whether the trial court erred in denying the defendant’s motion for a 
directed verdict and if it did not then that it erred in granting the motion for a ff 
new trial and the order should be reversed. The defendant contends that in its = 





motion for a new trial it made many assignments of error and if any one of int 
said assignments was well made then the order should be affirmed. From the ail 
conclusion which we have reached it will not be necessary to discuss anything = 
excepting the order refusing to ie defendant’s motion for a directed verdict. the 
ullin-Acton Company and Mullin-Johnson Company were affiliated cor- the 
q porations engaged in the insurance business in San Francisco. The uncontradicted the 
testimony showed that Mullin-Johnson Company was the corporate agent in charge of 
of the brokerage business of Mullin-Acton Company. With the facts all known Th 
| to both parties, on September 18, 1931, the California Western States Life Insur- or 
ance Company (then Western States Life) wrote a policy of group insurance abe 
upon the lives of the employees of the affiliated corporations. That document COV 
‘ was known as the master contract of group insurance. The original was lost but tha 
evidence proving its contents was offered at the trial. To each employee a bea 
certificate was issued showing his interests under the master policy. By the terms anc 
of the policy the premiums fell due on September 19, 1931, and monthly thereafter. 117 
A representative of Mullin-Johnson Company collected from its employees and a Co. 
representative of the Mullin-Acton Company collected the amounts due from its 
employees and the latter company transmitted the premium moneys to the defend- the 
ant’s home office. In that manner every premium was paid down to and including wa: 
the month of November. As to each premium the practice was for the insurance dec 
company to send to the policyholder a statement showing the amount of each oris 
) premium and when due. Such a statement and such a notice went forward the 
; regarding the premium payable December 19, 1931. The policy provided thirty-one . to! 
days as a period of grace. On January 14, 1932, Mullin-Acton Company drew inst 
and forwarded its check in the sum of $71.38. At that time Mullin-Acton Company She 
was financially embarrassed. On receiving the check the defendant did not imme- inst 
diately deposit it, and when it did the bank on which it was drawn refused to not 
pay the check because the bank had been compelled to exercise its bankers’ lien test 
to protct itself and no funds remained to pay the check. In the meantime the the 
creditors of Mullin-Acton Company filed an involuntary petition to have the the 
latter adjudged a bankrupt and on January 22, 1932, it was so adjudged. When did 
the defendant was informed that said check had not been paid, it sent Robert F. frs 
Benjamin, an employee in the office of the manager of the group department, to sus 
attempt to collect the amount of the check from the policyholder. He called on Joh 
Mr. George H. Mullin, president of Mullin-Johnson Company and formerly presi- aut! 
, dent of Mullin-Acton Company. Mr. Mullin advised him to call on Mr. Raymond leg: 
j A. Burr, the receiver in bankruptcy of Mullin-Acton Company. Benjamin did so Pol 
F but without success, and when he returned Mr. Mullin caused the check of Mullin- It 1 
Johnson Company to be issued and delivered to Mr. Penjamin. That check was loon 
: cashed February 10, 1932. It paid the premium that fell due December 19, 1931. 
| While straightening out the check tangle, Mr. Mullin became aware of the The 
dangerous condition in which the insurance of the employees was becoming Sue 
involved. The pro rata contributions of the Mullin-Johnson Company amounted oan 
; to $10.40. That sum he offered to pay Mr. Benjamin but he declined to accept, We 
it. In doing so he stated to Mr. Mullin: That the bankruptcy of the Mullin-Acton ass 
4 Company had resulted in the appointment of a receiver, Mr. Burr; that Mr. Burr oad 
refused to continue the policy so far as the employees of Mullin-Acton Company Mr 
were concerned; that under those circumstances it was necessary to recalculate h i; 
the _premiums; and, until the latter step had been taken, Mr. Benjamin did not erp 
know what sum or sums to collect. About this time other conversations were had — 
between Mr. Mullin and Mr. Benjamin. No other tender was made to Mr. che 
Benjamin nor was any sum sent to the home office of the defendant. Affairs was 
stood as stated above when, on February 24, 1932, Spencer J. Johnson died. The not 
last date on which the premium which fell due January 19, 1932, could have been Tega 
orm under the terms of the policy expired February 19, 1932—that is, five days clair 
fore the date of the death of Mr. Johnson. ity 
{1] In her complaint the plaintiff inserted three separate counts. In the first ee 
count she pleaded performance. In the second count she alleged that the premium th, w 
which became payable February 19, 1932, was not paid but defendant waived and Ben 


excused the payment thereof. In the third count she alleged certain facts by. 
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reason of which defendant was and is estopped from declaring a forfeiture of 
the policy. On the trial no evidence of performance was offered. The evidence 
offered to sustain the claim of waiver was wholly insufficient. The evidence 
introduced on the subject of waiver was slight and furthermore it was improperly 
received. Over the objection and exception of the defendant, Mr. Mullin was 
allowed to testify that at the time he made the tender of $10.40 to Mr. Benjamin 
the latter stated it was not necessary to pay the premium until it was recalculated 
and when that step was taken Mr. Mullin would be informed and in the meantime 
the policy would remain in force. That testimony was received under a promise 
of the plaintiff’s attorney that it would be connected. It was never connected. 
There was no testimony that Mr. Benjamin was anything but a soliciting agent 
or that he had authority to speak on the subject for the defendant. As stated 
above, the contract prescribed the due date of the premium. It also contained a 
covenant as to what officers could change the policy. No evidence was introduced 
that Mr. Benjamin was such an officer, but, on the other hand, much evidence 
was introduced to the effect that he was not. It was error to receive the testimony 
and it did not tend to prove a waiver. Sharman v. Continental Ins. Co., 167 Cal. 
117, 125, 138 P. 708, 52 L.R.A.(N.S.) 670; Belden v. Union Central Life Ins. 
Co., 167 Cal. 740, 743, 141 P. 370. 


[2-4] The plaintiff’s claim of estoppel was based on two wholly different 
theories, each theory being addressed to a separate state of facts. The first theory 
was that Mullin-Johnson Company was the insured and the employer of the 
deceased, that it tendered the premium, and defendant refused to accept it. The 
original policy had been lost and plaintiff was not able to produce it at the time of 
the trial. She introduced evidence that her attorney, Mr. Livingston, had applied 
to the defendant for a copy, that defendant sent one which on its face named the 
insured, “Mullin-Acton Company and Mullin-Johnson Company,” as employers. 
She then introduced evidence that later Mr. Marcus Gunn, vice president of the 
insurer, struck out “and Mullin-Johnson Company,” claiming those words were 
not in the original policy and were inserted on the copy by mistake. No witness 
testified that the original policy named the two companies as employer. However, 
the plaintiff claims she had the right to ask the jury to find that the policy named 
the two companies as employers, and that the bankruptcy of Mullin-Acton Company 
did not affect the Mullin-Johnson Company nor the employees of the latter. The 
first answer is that the plaintiff did not introduce any evidence other than a mere 
suspicion that the policy was in fact written “Mullin-Acton Company and. Mullin- 
Johnson Company”, employers. The second answer is that the plaintiff cites no 
authorities, and we know of none, holding that a policy of group -insurance may 
legally be written on a group of employers. Stats.1929, c. 245, p. 484 (amending 
Pol.Code, § 629a). That only one policy was issued is, and must be, a conceded fact. 
It was numbered G-248,667 and that number was incorporated in the certificates 
issued to the several employees and in the application made for insurance. 


~ 


5 Al The other theory regarding estoppel may be summarized as follows: 
The plaintiff claims that under the facts the insurer caused and allowed Mr. 
Beniamin to exercise such authority as would constitute him the ostensible general 
agent of the insurer and that his acts were in legal effect the acts of the company. 
We think not. Mr. Cranmer was manager of the group department. He obtained 
from Mullin-Acton Company an application for insurance. Not until after the 
death of S. J. Johnson did he have any further contact with the insured. After 
Mr. Cranmer obtained the application of the employer, Mr. Benjamin, who was a 
helper in his office, interviewed the employees and obtained their individual appli- 
cations. No other contacts are noted in the evidence until Mullin-Acton Company’s 
check dated January 14, 1932, was returned unpaid. At that time Mr. Benjamin 
was directed to endeavor to collect the premium that check represented. He was 
not given authority to do anything regarding any other premium or take any action 
regarding the contract of insurance theretofore entered into. The plaintiff did not 
claim that he was given express authority. On the other hand, his express author- 
ity was reduced to writing and shows on its face that he had no power to write a 
contract or alter one. However, the plaintiff adverts to the alleged conversation 
between Mr. Mullin and Mr. Benjamin in which the latter is claimed to have stated 
the policy was still in force. To that argument there are many complete replies. Mr. 
Benjamin denied ever making the statement. However, if Mr. Benjamin made the 
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statement, it was true. The contract between the parties was made up and con- 
sisted of the policy and the applications. It was so written in paragraph 16 of the 
policy. In paragraph 3 of the application it was provided: “If the proposed insur- 
ance is contributory, shall the insurance on the life of any employee who has ter- 
minated his employment during a-period for which a premium is due or has been 
paid by the employer, automatically continue in force under the Group until the 
next premium due date? Ans. Yes.” As we understand the language of the policy 
it is to the same effect. Paragraph 3. But the fact that the insurance under the 
policy continued for a period does not solve the problem. The period, under the 
facts in this case, would have expired February 19, 1932. The certificate issued to 
the deceased, in compliance with the call of the statute (Pol.Cole, § 629b, subd. 2, 
par. (d), recited: “In the event of termination of employment for any reason what- 
soever, the employee’s life insurance may be continued as provided under the 
Conversion Privilege described on page two hereof.” That conversion privilege 
provided that within thirty-one days after the date of termination of employment, 
each employee might file a written application to convert his insurance and that a 
policy would issue giving insurance commencing as of the actual date of the ter- 
mination of the employment. Furthermore, it is a conceded fact that when Mr. 
Mullin offered to pay $10.40 as the premium on the attaches of Mullin-Johnson 
Company, Mr. Benjamin declined to accept it because he had no instructions and 
the matter must be taken up with “the home office.” It cannot be said his action 
was wrong. Whether, under the facts, a time had arisen to recalculate the premium 
or the policy had come to an end, were questions which, under the terms of the 
policy, should be answered by the home office. 

[7-10] The Mullin-Acton Company presumably held the policy at the time of the 
conversation in question. Each employee presumably held his certificate. The 
“home office” of the defendant company was located in Sacramento. Under para- 
graph 3 of the policy, all premiums were payable on or before their due date “at the 
home office of the company.” A period of grace of thirty-one days was allowed. 
The last payment paid the premium to January 19, 1932. The days of grace expired 
February 19, 1932. The privilege and duty of paying premiums rested with the 
employer and not with one or more employees. Magee v. Equitable L. Assur. Soc., 
62 N.D. 614, 244 N.W. 518, 85 A.L.R. 1457; Baker v. Prudential Ins. Co., 279 IIl. 
App. 5, 12, 13. No application, either orally or in writing, was made by the deceased 
to convert his insurance. However, the plaintiff contends the defendant is, under 
the facts, estopped from claiming that the insurance was allowed to lapse. Sub- 
division 3 of section 1962 of the Code of Civil Procedure provides: “3. Whenever 
a party has, by his own declaration, act, or omission, intentionally and deliberately 
led another to believe a particular thing true, and to act upon such belief, he cannot, 
in any litigation arising out of such declaration, act, or omission, be permitted to 
falsify it.” That in a proper case that rule is applicable to actions to recover on 
insurance policies is clear. Maggini v. West Coast Life Ins. Co., 136 Cal.App. 
472, 479, 29 P.(2d) 263. But the particular factors necessary before applying the 
doctrine in any action are set forth in the leading case of Biddle Boggs v. Merced 
Mining Co., 14 Cal. 279, at page 367, as follows: “It is undoubtedly true that a party 
will, in many instances, be concluded by his declarations or conduct, which have 
influenced the conduct of another to his injury. The party is said, in such cases, 
to be estopped from denying the truth of his admissions. But to the application 
of this principle with respect to the title of property, it must appear, first, that the 
party making the admission by his declarations or conduct, was apprised of the true 
state of his own title; second, that he made the admission with the express intention 
to deceive, or with such careless and culpable negligence as to amount to constructive 
fraud; third, that the other party was not only destitute of all knowledge of the 
true state of the title, but of the means of acquiring such knowledge, and, fourth, 
that he relied directly upon such admission, and will be injured by allowing its 
truth to be disproved.” We have shown above that Mr. Benjamin had no authority 
on behalf of the defendant to waive any provisions of the policy. Plaintiff points 
to nothing showing he had authority to estop the defendant. Assuming, solely 
for the purposes of this decision, that he did have authority, there is no evidence 
he did not speak truly. There is no evidence the deceased did not know all of the 


facts as completely as did the defendant. No single fact appears wherein or 
whereby, if an estoppel arose, the deceased would have been estopped, but it is a 
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cardinal rule that an estoppel must be mutual. 10 Cal.Jur. 627. But in the instant 
case there is not a word to the effect that the deceased would, after the conversation 
between Mr. Mullin and Mr. Benjamin, rely wholly on a contract between Mullin- 
Johnson Company and the defendant as furnishing him insurance; nor that there 
was such a document in existence, nor that, if there was such a document, it was 
legal within the provisions of our statutes applicable to group insurance. 

[11-13] When the motion for a directed verdict was made, the rule governing 
the action of the trial court was as set forth in Estate of Baldwin, 162 Cal. 471, 123 
P. 267. At page 473 of 162 Cal., 123 P. 267, 268, the court said: “The conditions 
under which the course pursued by the court in this instance is held to be proper 
are defined by a series of uniform decisions of this court, to which it will be 
sufficient to make reference. The doctrine of scintilla of evidence is rejected, as 
it is by the courts of the United States. Commissioner of Marion County v. Clark, 
94 U.S. 278, 24 L.Ed. 59. A directed verdict is proper, unless there be substantial 
evidence tending to prove in favor of plaintiff all the controverted facts necessary 
to establish his case. In other words, a directed verdict is proper whenever, upon 
the whole evidence, the judge would be compelled to set a contrary verdict aside 
as unsupported by the evidence. To warrant a court in directing a verdict, it is not 
necessary that there should be an absence of conflict in the evidence; but [to deprive 
the court of the right to exercise this power], if there be a conflict, it must not be a 
substantial one.” From what has been said above we think it is clear that the trial 
court would not have erred if it had granted the defendant’s motion for a directed 
verdict. If that is so, it follows it did not abuse its discretion in granting the 
motion for a new trial. 

Williams v. Employers’ Liability Assur. Corporation (C.C.A.) 69 F.(2d) 285, 
is relied on by the plaintiff. It contains nothing at variance with what we have 
said. The agent whose acts were involved in that case was acting under an express 
authorization and his acts were ratified by the general agent of the insurance com- 
pany. 

The order appealed from is affirmed. 

I concur: Nourse, P. J. 

Spence, Justice (dissenting). 

T dissent upon the ground stated in the dissenting opinion heretofore filed in 


Moriarty v. California Western States Life Insurance Company (Cal.App.) 69 
P.(2d) 434. 


PIERRE v. METROPOLITAN LIFE INS. CO. Civ. 16251. 
District Court of Appeal, First District, Division 1, California. Aug. 19, 1937. 
70 Pacific Reporter (2d) 985. 
1. MISREPRESENTATION. 

Answers to questions in an application for life insurance are generally con- 
sidered to be material representations of fact which, if false, will vitiate the 
contract. 

(For other cases, see Insurance, Dec. Dig. § 289.) 

2. DISEASE. 

An answer to a question as to whether an applicant for life insurance has ever 
had a specified disease is material and, if false, avoids the policy. 

(For other cses, see Insurance, Dec. Dig. § 291[4].) 

3. DISEASE. - oe vals 

The words “ailments or disease,” as used in an application for life insurance, 
are understood to mean something more than a minor or temporary indisposition 
and to refer to substantial or appreciable disorders, which affect applicant's general 
health, so that an answer, relative thereto, which fails to disclose a minor or 
temporary ailment, is not considered to be false. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

4. PHYSICAL CONDITION. oe ; ’ mah 

The failure of an applicant for life insurance to disclose a physical condition of 
which he is ignorant will not affect the policy. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 
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5. MATERIALITY. 
A false representation or a concealment of facts, whether intentional or unin- 
tentional, which is material to the risk vitiates a life policy. 


(For other cases, see Insurance, Dec. Dig. §§ 256[2], 261.) 
6. MISREPRESENTATION. 


Where the uncontradicted evidence shows that insured by false answers misrep- 
resented or concealed material facts, the jury should be instructed to find for the 
insurer. 


(For other cases, see Insurance, Dec, Dig, § 668[6].) 
7, QUINSY. 


Insured’s failure to reveal, in application for life policy that about three years 
before he had been sick for a week with quinsy caused by an abscess behind his 
tonsils which doctor stated at the time to be minor, did not invalidate the policy. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 


8. MATERIALITY, 


___ As respects validity of life policy, insured’s denial, in answer to specific question 
in application for policy, that he had ever had paralysis, when as a matter of fact 
about a year prior to his death, which occurred shortly after issuance of policy, 
he had lost complete control and use of his legs was a material representation, 
notwithstanding physician who cared for such paralysis expressed opinion that 


ailment was minor, since insurer’s question showed it considered the question 
material and insured’s answer thereto evidenced his assent to the insurer’s view. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

9. PARALYSIS. 

In action on life policy which insurer sought to avoid on ground of misrepre- 
sentation of a material fact in application therefor, in that insured denied having 
had paralysis, when as a matter of fact about a year before the issuance of the 
policy he had lost complete control and use of his legs, insured was held to have 
known the nature of his affliction from the symptoms. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

10. PARALYSIS. 

The insured’s denial, in answer to a specific question in application for life 
policy, of having ever had paralysis, when in fact he had lost the complete control 
and use of his legs for a period about a year prior to issuance of policy, was a false 
representation of a material fact which avoided the policy. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

11. CHANGE IN CONDITION. 

The insured was obligated to disclose to insurer any material change in his 
physical condition which occurred in period between date of application and date of 
delivery of life policy. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

12. WAIVER. 

Knowledge by a soliciting agent for life insurance of facts which he has not 
communicated to the insurer does not waive the failure of the insured to inform 
the insurer of those facts. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

13. PARALYSIS. 

Where insured answered specific question, in application for life policy as to 
whether he had ever had paralysis, in the negative, but during period between date 
of application and date of policy's delivery he was stricken with a functional 
paralysis causing him to lose complete control and use of his legs and was sick 
from abscessed tonsils and infected teeth, and there was no evidence that agent 
was informed of the paralysis, tonsils, or teeth, though such agent allegedly saw 
insured in bed, and there was no claim that agent ever communicated to insurer any 
information relative to such paralysis, tonsils, or teeth, insurer was entitled to a 
directed verdict in action on policy by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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Appeal from Superior Court, City and County of San Francisco; Edward P. 
Shortall, Judge. ; ; ; 

Action by Elsie T. Pierre against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals, 

Reversed. ’ 

Knight, Boland & Riordan, F. Eldred Boland, J. W. Radil, and James W. 
Archer, all of San Francisco, for appellant. f 

Redman, Alexander & Bacon, of San Francisco (Herbert Chamberlin, of San 
Francisco, of counsel), for respondent. 

Gray, Justice pro tem. 


Forty-five days before his death, Peter A, Pierre applied to the Metropolitan 


Life Insurance Company, through its soliciting agent, for a policy of life insurance 
in the sum of $5,000, payable upon his death to his wife Elsie T. Pierre. Six days 


later he signed the second part of the application, which contained his answers to 
printed questions concerning his previous medical history. ‘Twenty-nine days before 
his death the agent delivered the policy to him while he was sick in bed. Upon the 
insurer’s refusal to pay, the beneficiary brought the present action, in which she 


recovered a judgment, based upon the jury's verdict, for the amount of the policy 


plus accrued interest. The insurer appeals, claiming, principally, that the judgment 
should be reversed because of the erroneous denial of its motion for a directed 
verdict, which it had made upon the ground that the policy was voidable at its 
instance, because the insured had failed to disclose (1) by his answers to the ques- 
tions in the application that he had suffered various illnesses and had been treated 


therefor by a physician and (2) by advice to it that his physical condition had 


changed between the dates of the application and the delivery of the policy. Since 
the determination, that the motion should have been granted for the reasons subse- 
quently stated, is decisive of the appeal, other alleged errors need not be considered. 

[1-5] In the application questions were asked of the insured and answered by 
him as follows: “Q. 12 (a) Have you ever had Paralysis or Insanity? A. No. 
Q. 12 (g) Have you consulted a physician for any ailment or disease not included 
in your above answers? A, No. Q. 13 What physician or physicians, if any, not 
named above, have you consulted or been treated by, within the last five years and 
for what illness or ailment? If none, so state. A. Dr. Thurlow—Lacerated finger in 
1931. Results good.” Over his signature the insured certified that his answers were 
full, true, and complete, and agreed that they should form the basis of the con- 
tract of insurance, if issued. The policy provided that it was issued in considera- 
tion of the application, which was incorporated therein, and that together both 
constituted the entire contract. Answers ‘to questions in an application are gen- 
erally considered to be material representations of fact, which if false will vitiate 
the contract. Iverson v. Metropolitan Life, etc., Co., 151 Cal. 746, 91 P. 609, 
13 L.R.A.(N.S.) 866; Layton v. New York Life Ins. Co., 55 Cal.App. 202, 202 P. 
958; Maggini v. West Coast Life Ins. Co., 136 Cal.App. 472, 29 P.(2d) 263. The 
wording of the question may be important in determining the falsity of the answer. 
The first question inquired as to a specified disease, while the others were asked 
concerning any ailment or disease. An answer to a question as to whether an appli- 
cant had ever had a specified disease is material and, if false, avoids the policy. 
Iverson v. Metropolitan Life, etc., Co., supra. Since the words “ailments or dis- 
ease,” as used in an application, are understood to mean something more than a 
minor or temporary indisposition, which is easily forgotten, and to refer to substan- 
tial or appreciable disorders, which affect his general health, an answer, relative 
thereto, which fails to disclose a minor or temporary ailment is not considered to be 
false. Poole v. Grand Circle, W. O. W., 18 Cal.App. 457, 123 P. 349; Whitney v. 
West Coast Life Ins. Co., 177 Cal. 74, 169 P. 997. Failure of an applicant to 
disclose a physical condition of which he is ignorant will not affect the policy. 
Travelers’ Insurance Co. v. Byers, 123 Cal.App. 473, 11 P.(2d) 444. “A false 
representation or a concealment of fact whether: intentional or unintentional, 
which is material to the risk vitiates the policy. The presence of an intent to deceive 
is not essential.” Telford v. New York Life Ins. Co. (Cal.Sup.) 69 P.(2d) 835, 837. 

[6-10] If the uncontradicted evidence shows that the insured, by fake 
answers, misrepresented or concealed material facts, the jury should have been 
instructed to find for appellant. Whitney v. West Coast Life Ins. Co., supra. It 
is undispuetd that the insured, about three weeks before his death, was sick for 
a week with quinsy or sore thoat, cavsed by an abscess behind a tonsif, and was 





1608 ‘The Insurance Law Journal, Vol. 89 [ Dec., 1937 


treated therefor on three occasions by Dr. Thurlow, who advised the removal of 
the tonsils as a preventive of a recurrence of the trouble. There is evidence from 
which it readily could have been inferred that the quinsy was a symptom of an 
infection whose subsequent development in virulence caused his death, but the 
doctor stated that at the time he believed the ailment was minor. Accepting his 
testimony, the insured was not required to disclose such minor indisposition and 
his failure so to do did not invalidate the policy. It is also unquestioned that 
about one year before his death the insured was stricken for several days with a 
functional rather than an organic paralysis which caused him suddenly and 
completely to lose control and use of his legs. His wife (the respondent) testified 
that the trouble was caused by his pressing a lever with his foot repeatedly for a 
considerable time in taking tickets to a football game and that his limbs were numb, 
not paralyzed. Giving full weight to her testimony, still it is clear that he was 
paralyzed for he suffered at least a partial abolition of function in his legs. 46 
Cor.Jur. 1177. Although Dr. Thurlow who cared for this paralysis expressed 
the opinion that the ailment was minor, yet the insured’s denial of having had 
paralysis was a material representation, since the insurer’s question showed it 
considered it material and the insured’s answer thereto evidenced his assent to 
the insurer’s view. Westphall v. Metropolitan Life Insurance Co., 27 Cal.App. 
734, 151 P. 159. The doctor further testified that, at the time, he had fully 
discussed with the insured and his wife the nature and cause of his trouble 
but the wife denied that he had done so. Even if the conflict is resolved in favor 
of the wife’s version, yet the insured from the symptoms must have known the 
nature of his affliction. Whitney v. West Coast Life Ins. Co., supra. The insured’s 
answer that he had never had paralysis was a false representation of a material 
fact, which avoided the policy, and therefore the motion for a directed verdict 
was well taken on the ground first urged. 

[11-13] The insured was obligated to disclose to the insurer any material 
change in his physical condition which occurred in the period between the date 
of his application and the date of the policy’s delivery. Security Life Ins. Co. 
v. Booms, 31 Cal.App. 119, 159 P. 1000. The evidence, without conflict, shows 
that during such period the insured was again stricken with the same form of 
paralysis, was sick from abscessed tonsils and infected teeth, and that his attend- 
ing physician, Dr. Thurlow, after fully advising him as to the nature and cause 
of his illness, recommended the extraction of his teeth. During their removal a 
vein was inadvertently punctured. permitting bacteria to enter the blood stream 
and thereby causing blood poisoning from which he died. Respondent does not 
deny that such illness constituted a material change in the insured’s physical 
condition of which he was obligated to inform the insurer, but argues that his 
failure so to do was cured by the insurer’s knowledge of the facts. This argument 
is based upon undisputed evidence that the soliciting agent, at the delivery of 
the policy, saw the insured sick in bed and was told by him that he was not feeling 
well, and had a cold and sore throat. There is no evidence that the agent was 
informed of the paralysis, the abscessed tonsils, or the infected teeth, or that 
he observed these conditions. However, knowledge by a soliciting agent of facts 
which he has not communicated to the insurer does not waive the failure of 
the insured to inform the insurer of those facts. Iverson v. Metropolitan Life, 
etc., Co., supra; Westphall v. Life Insurance Company, supra. No claim is made 
that the agent ever communicated to the insurer any information relative to 
the paralysis, abscessed tonsils or infected teeth. It is apparent that the insurer 
was never informed as to the material change in the insured’s physical condition 
and that therefore the motion was good upon the second ground stated. 

The judgment is reversed. 

We concur: Tyler, P. J., Knight, J. 


INTERNATIONAL SERVICE UNION CO. v. PEOPLE ex rel. WETTENGEL, 

District Attorney. No. 14119. 
Supreme Court of Colorado, May 17, 1937. Rehearing Denied July 12, 1937. 

70 Pacific Reporter (2d) 431. ; 

2. INSURANCE CONTRACT. 

In quo warranto for revocation of corporate charter for unlawful exercise 
of powers by corporation, wherein it was stipulated that corporation dealt with 
its members on strictly business basis, whether relationship between corporation 
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and its members was that of insurer and insured would be determined from con- 
tract between them. 

(For other cases, see Insurance, Dec. Dig. § 49.) 

3. DEATH BENEFITS. 

Where corporation formed under “corporations not for profit act” executed 
contract under which member made payments for agreement of corporation to pay 
death benefits, and received certificate representing amount paid above expenses 
of operation and mortality costs, which certificate member could cash or apply 
on future payments or to purchase stock in corporate agent of protecting corpora- 
tion, charter of protecting corporation would be revoked, since, if money returned 
to member was dividend, statute prohibiting dividend except on dissolution and by 
majority vote of corporate members was violated, and, if money was an excess 
assessment, contract was “mutual assessment life insurance” prohibited by another 
statute (C.L. 2381-2383, 2471(b), 2533, and sections 2379, 2380, as amended by 
Laws 1931, pp. 248, 249, §§ 22, 23). 

(For other cases, see Insurance, Dec. Dig. § 68.) 

4. DEATH BENEFIT. 

A statute under which nonprofit corporation may dispense benefits to widows, 
orphans, heirs, and devisees of deceased members, is not repealed by statute 
prohibiting mutual assessment life insurance, but means whereby corporation may 
dispense benefits is. merely restricted (C.L. §§ 2381, 2533). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

5. MANAGEMENT. 

Where corporation which was organized under “corporations not for profit 
act” and which paid death benefits under contracts with its members, delegated 
to corporate agent, organized for profit, powers of procuring members, collecting 
dues, safekeeping funds, keeping mortality fund in money or property readily 
convertible into cash, and apportioning, crediting, and paying savings to members, 
and incorporator controlled both corporations, corporate principal’s charter would 
be revoked for violation of statute requiring election of trustees to control and 
manage affairs and funds of such corporation (C.L. §§ 2379, 2380, as amended 
by Laws 1931, pp. 248, 249, §§ 22, 23, and sections 2381-2383). 

(For other cases, see Insurance, Dec. Dig. § 48.) 

6. REVOCATION OF CHARTER. 

As respects revocation of corporate charter, where corporation formed under 
“corporations not for profit act” executed contract under which member made 
payments for agreement of corporation to pay death benefits, and received 
certificate representing amount paid above expenses of operation and mortality 
costs, which certificate member could cash or apply on future payments or to 
purchase stock in corporate agent of protecting corporation, cgptract between 
protecting corporation and member was one of “insurance,” under statute, and 
protecting corporation was a “mutual assessment life insurance company” (C.L. 
§§ 2381-2383, 2471(b), and sections 2379, 2380, as amended by Laws 1931, pp. 
248, 249, §§ 22, 23.) 

(For other cases, see Insurance, Dec. Dig. § 2.) 

En Banc. 

Error to District Court, City and County of Denver; Otto Bock, Judge. 

Action by the People, on the relation of Earl Wettengel, District Attorney 
of the second judicial district of the state of Colorado, against the International 
Service Union Company, a Colorado nonprofit corporation. To review a judgment 
for plaintiff, defendant brings error. 

Affirmed. 

Granby Hillyer, of Denver, for plaintiff in error. 

Byron G. Rogers, Atty. Gen., and J. Glenn Donaldson, Asst. Atty. Gen., for 
defendants in error. 

Younc, Justice. 

_ This action was brought by the people of the state of Colorado, on the relation 
of Earl Wettengel, district attorney of the second judicial district, against the 
International Service Union Company, a Colorado nonprofit corporation. The 
action is in the nature of quo warranto for the alleged unlawful exercise of 
powers by the corporation under its franchise from the state to operate as a 
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corporation not for pecuniary profit. From a judgment in favor of the plaintiff 
revoking defendant’s charter, the defendant prosecutes this writ of error. In 
this opinion the plaintiff will be designated as the people and defendant as the 
corporation. 

The corporation was organized a. 22, 1932, under the Corporations not 
for Profit Act, comprising sections 2379, 2380, as amended by Laws 1931, pp. 248, 
249, §§ 22, 23, and §§ 2381-2383, C.L. 1921 (section 172-176, chapter 41, C.S.A. ’35). 
The facts are embodied in a stipulation between the parties. We deem it advisable 
to set forth the statutes involved and the facts as contained in the stipulation 
in considerable detail in order to derive a clear understanding of the issues and 
problems presented. 

Section 2381, C.L.1921 (section 174, chapter 41, C.S.A. ’35), in so far as 
material for our consideration, is as follows: “Associations and societies which 
are intended to benefit the widows, orphans, heirs, and devisees of deceased 
members thereof, and where the members shall receive no money as profit or 
otherwise, shall not be deemed insurance companies.” 

In 1913, subsequent to enactment of the foregoing statute, section 2533, C.L. 
1921 (section 77, chapter 87, C.S.A. ’35), was passed. ‘This statute is as follows: 
“No life insurance company organized upon the mutual assessment plan or which 
issues contracts, the performance of which is contingent upon the payment of 
assessments or calls made upon its members, shall do business in this state, except 
such companies as are now authorized to do business in this state and which shall 
value their assessment policies or certificates of membership as yearly renewable 
term policies, according to the standard of valuation of life insurance policies 
prescribed by the laws of this state, and no such company shall provide in any 
contract of insurance for any cash or other benefit to accrue to any living member 
or policyholder or to any beneficiary except a death benefit from life insurance 
upon the yearly renewable term plan.” 

Section 2471, paragraph (b) C.L.1921, (section 1, paragraph (b), chapter 87, 
C.S.A. '35), defines insurance as follows: “Insurance is a contract whereby one 
party called the ‘insurer,’ for a consideration, undertakes to pay money or its 
equivalent, or to do an act valuable to another party called the ‘insured’ or to, 
his ‘beneficiary,’ upon the happening of the hazard or peril insured against, whereby 
the party insured or his beneficiary suffers loss or injury.” 

[1] Since the corporation was not formed under the general corporation laws, 
but under a special act conferring limited powers on companies organized there- 
under, we need not look to its charter to ascertain what powers it may exercise, 
but to the legislative act, under which it was created. Rockhold v. Canton Masonic 
Mutual Benefit Society, 129 Ill. 440, 21 N.E. 794, 2 L.R.A. 420. 

“The act of incorporation is to a corporation an enabling act; it gives to 
it all the power is possesses. A corporation is the mere creature of the act 
to which it owes its existence, and may be said to be precisely what the incor- 
porating act has made it, to derive all its powers from the act, and to be capable 
of exerting its faculties only in the manner which that act authorizes.” Niblack, 
Benefit Societies and Accident Insurance (2d Ed.) § 8. 

Three forms of contracts written by the corporation are set out in the stipula- 
tion: One for individual protection, one for individual protection with accident 
benefits, and one denominated “Whole Family Protection at net cost.” It is 
stipulated that the greater number of the more than four thousand contracts 
outstanding are of the latter type. 

The corporation concedes that issuance of accident benefit contracts was not 
within its powers it is stipulated that it has discontinued writing them, and that 
only twelve of such contracts remain in force. As to the death benefit features, 
the three contracts differ in no essential respect. We set forth therefore, only the 
material portions of the contract written for whole family protection. So far 
as here material that contract is as follows: 


“Certificate No. . Monthly Payment 
“International Service Union Company 
“Denver, Colorado 
“Whole Family Protection at Net Cost 
“This certificate witnesseth, that the International Service Union Company, a 
corporation duly organized under the laws of the state of Colorado, and not for 
pecuniary profit, for and in consideration of the membership fee of $4.00, and 
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$1.00 registration fee, receipt of which is hereby acknowledged and in further 
consideration of the covenants and representations made in the application for 
membership, duly executed by the holder of this certificate, and in accordance 
with the by-laws of this corporation, duly adopted by its members, which, by such 
reference thereto, are incorporated herein, made a part hereof, and the further 
payment of the monthly payments required to be paid under the provisions of this 
certificate and the application for same, for the purposes and within the time 
specified during the life of this membership certificate, the said company will, upon 
the satisfactory proof of death of one, only member of the family named in the 
certificate, pay to the beneficiary or beneficiaries entitled thereto, such sum or 
sums of money from the mortality fund, as provided for by the by-laws of the 
corporation, determined by the age of the deceased at the time of death, to-wit: 
“The following amounts are payable under this certificate in accordance with 
the age at the time of death. 
Age 2 to 5 years, amount $ 200.00 
Age 6 to 9 years, amount $ 300.00 
Age 10 to 14 years, amount $ 400.00 
Age 15 to 20 years, amount $ 600.00 
Age 21 to 25 years, amount $ 800.00 
Age 26 to 31 years, amount $1000.00 
Age 32 to 40 years, amount $ 800.00 
Age 41 to 50 years, amount $ 600. 
Age 51 to 55 years, amount $ 500. 
Age 56 to 59 years, amount $ 400. 
Age 60 to 64 years, amount $ 300 
Age 65 until death, amount $ 200.00 
“The company will pay the above death benefits on the death of one member 
only. In case of two or more deaths occurring at the same time, the company 
will pay the death claim of the oldest member deceased named in the certificate 
in accordance with the terms of said certificate and by-laws governing payment 
from the mortality fund. In case of death within the first four months the com- 
pany will pay one-fourth of the maximum amount. In case of death occurring 
any time within the second four months the company will pay one-half of the 
maximum amount. In case of death occurring within the third four months, 
the company will pay three-fourths of the maximum amount. Beginning at the 
end of the first year and thereafter the maximum amount will he paid on this 
certificate. The company reserves the option of paying benefits accruing under 
this certificate on a monthly basis not to exceed twelve monthly payments. 


“Payments 


“This death benefit certificate is based upon monthly payments in advance but 
may be paid in lump sum quarterly, semi-annually, or annually, in advance. 
Should the advance payment option, as above mentioned, be exercised, and in 
case of death before such advance payments have been fully used, the company will 
return in addition to the death benefit paid, all the amount of excess monthly pay- 
ments received. All monthly payments must be paid at the home office of the 
company, Denver, Colorado, or to a representative of the company, but in any 
case, only in exchange for a company’s receipt therefor, signed by a duly elected 
officer of the company, and countersigned by such representative.” 

Other provisions in the contract provide ten days’ grace in monthly payments, 
the conditions for reinstatement after default, the exclusion from benefits of 
daughters and sons of the family who marry, a provision as to who shall be 
included and excluded in the case of the marriage of a man and woman with 
children by a former marriage, the effect of the dissolution of families by separa- 
tion and divorce, certain restrictions as to military service and death occurring 
by aeronautics, exceptions as to suicide, a standing notice of members’ biennial 
meetings, a provision to whom 'the benefits due shall be paid, certain general 
provisions with respect to the manner in which the contract may be modified, 
misrepresentations, assignment, etc. Written on the back of the policy is the 
following : : 


“Net Cost Provision 
“When twelve consecutive monthly payments have been made upon this 
certificate and: the same has been in full force and effect for that time, expense 
of management and the payment of death losses shall be deducted from the amount 
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of the monthly payments actually received and the surplus will be apportioned 
by board of directors who will issue a certificate showing the amount credited 
to the owner of this certificate.” The certificate is signed by the president and 
secretary and is issued upon payment of $4 as a membership fee, $1 as a registra- 
tion fee, and $1 to continue the certificate in effect for the first thirty days. 

The application for membership required before the issuance of the foregoing 
certificate contained a proxy to R. G. Collison one of the incorporators of the 
company, to vote for the member at all meetings of the corporation. 

Paragraph 2 of the stipulation of facts is as follows: “That at all times 
herein mentioned defendant’s sole object and purpose has been to afford to the 
widows, orphans, heirs and devisees of its deceased members, a form of mutual 
benefit protection, hereinafter more particularly described. That there are no 
social charitable or benevolent features in the organization or operation of the 
defendant, the member being dealt with on a strictly business basis. That defend- 
ant has acted under the authority claimed to exist in the aforesaid corporation 
not for profit act and particularly that portion of section 2381, C.L.1921, which 
provides as follows: ‘Associations and societies which are intended to benefit the 
widows, orphans, heirs, and devisees of deceased members thereof, and where the 
members shall receive no money as profit or otherwise, shall not be deemed 
insurance companies.’ And accordingly the defendant has never submitted itself 
to the supervision of the State Insurance Departments of Colorado or elsewhere 
as an insurance company.” 

On November 28, 1933, subsequent to the organization of the defendant com- 
pany, a corporation known as the International Agency Company was formed 
under the general corporation laws of the state, R. G. Collison above mentioned 
being one of the incorporators. At all times prior to the institution of this action 
he held a sufficient amount of the voting stock in the agency company to control 
its policies. Reference will be made to this corporation as the agency company. 

From the organization of the corporation on June 22, 1932, to the time of the 
formation of the agency company, .Collison, under a contract never reduced 
to writing but evidenced by a minute on the books of the corporation, acted as 
general agent for the corporation, and received for his services the membership 
fee of $5, and 50 per cent. of all monthly payments of the members for the first 
year of membership and 30 per cent. of all monthly payments received thereafter, 
out of which he was to defray all expenses of the agency, leaving in the “mortality 
fund” of the corporation, and subject to call, 50 per cent. of each monthly pay- 
ment received on the first year’s monthly payments and 70 per cent. of, all 
monthly payments received thereafter. Upon the formation of the agency com- 
pany, a formal contract was entered into between the corporation and the agency 
company embodying in general the terms of the prior informal contract with 
Collison. Under this contract the funds of the corporation, other than such as 
the agency company was to receive under the contract, were left with the agency 
company as the “agent and trustee” of the corporation to be used by the agency 
company in the payment of claims under the several outstanding benefit certificates. 
It was further provided that the agency company “shall at all times have on 
hand, either in cash or property which within a reasonable time can be converted 
into cash, that portion of all sums received by it as payments payable to the 
said second party [the corporation] from its members * * * required to be applied 
to the payment of any and all claims accrued to members in good standing of 
said second party.” The contract further provided that the agency company should 
apportion any surplus money that might from time to time accumulate due to econ- 
omy in management or savings on mortality to the owners of benefit certificates 
in good standing. 

Since it is stipulated that there are no social, benevolent, charitable, or frater- 
nal features in the organization or operation of the corporation, and since it has 
no lodge system, it is excluded from the insurance laws relating to fraternal 
benefit societies; namely, sections 2599-2633, C.L.1921 (sections 169-203, chapter 
87, CSA. SS). 

[2] The contract above set out is one of insurance under the definition given 
in section 2471, C.L.1921 (section 1, chapter 87, C.S.A. ’35), supra. It is stipulated 
that the corporation deals with its members on a strictly business basis. The 
relationship, therefore, between the corporation and its members, must be deter- 
mined from the contract. We find such relationship to be that of insurer and 





Life 


insur 
16 Ce 
26 Cc 
ak 
name: 
busine 
name, 
lent ¢ 
to pa 
insure 
by th 
his d 
on fi 
requis 
memt 
and o 
(2d ] 

1 


mont! 
They 
the c 
the ¢ 
may 
mana 
show 
amou 
purch 
the a 
objec 
secur! 
(secti 
divide 
or sc 
final | 
be m: 


to th 
not o 
ized 
the 
collec 
mere 
are |} 
on le 
asses 
perm 
asses 
chapt 
be co 
the c¢ 
| 
plans 
mem! 
perm 
insur 
77, ¢ 
restr 
the « 
plan. 
| 
wher 
upon 
will 





Life] International Service Union v. People ex rel. Wettengel 1613 


insured. State v. Vigilant Ins. Co., 30 Kan. 585, 2.P. 840; Chartrand v. Brace, 
16 Colo. 19, 26 P. 152,.12 L.R.A. 209, 25 Am.St.Rep. 235; Supreme Lodge v. Davis, 
26 Colo. 252, 58 P. 595; Head Camp Woodmen v. Sloss, 49 Colo. 177, 112 P. 49, 
31 L.R.A.(N.S.) 831. “The law will, when occasion requires, look behind the 
names of societies, and pass its judgment upon their schemes and modes of 
business. If the prevalent purpose and nature of an association, of whatever 
name, be that of insurance, its legal character will not be changed by the benevo- 
lent or charitable results to its beneficiaries. A society, which by contract agrees 
to pay to the beneficiary of a deceased member a sum of money, as a mutual 
insurance company, whatever may be the terms of payment of the consideration 
by the member, or the mode of payment of the sum to be paid in the event of 
his death.” * * * “A corporation with salaried officers, paying commissions 
on risks obtained, insuring and admitting to membership any one having the 
requisite conditions of age and health, and requiring no other qualificatiun for 
membership, can not evade the insurance laws by calling itself a benevolent society 
and obtaining a charter as such.” Niblack Benefit Societies and Accident Insurance 
(2d Ed.) § 3. 

The corporation describes the contract as “Protection at Net Cost.” The 
monthly payments by the members, like all insurance premiums, are voluntary. 
They are to be made at the rate of $1 per month per member; and written into 
the contracts with the members, into the by-laws, and into the contract between 
the corporation and the agency company, are provisions that such savings, as 
may be made by actual mortality being less than expected and by economy of 
management, shall be credited to the beneficiary and a certificate issued to him 
showing such credit. This certificate entitles the member to cash, or to have the 
amount applied on future monthly dues, or he might, if desired, apply it to the 
purchase of class C stock in the agency company. If applied to the latter purpose 
the agency company was to hold 70 per cent. of the amount with the ultimate 
objective of forming a legal reserve insurance company when enough money was 
secured. The people contend that such action contravenes section 2383, C.L.1921 
(section 176, chapter 41, C.S.A. ’35) which contains the following provision: “No 
dividend or distribution of the property of any such corporation, association 
or society shall be made until all debts are fully paid, and then only upon its 
final dissolution and surrender of organization and name, nor shall any distribution 
be made except by a vote of a majority of the members.” 

[3] Assuming that the money returned in such manner is money belonging 
to the corporation, we think the people’s contention is sound, for its return is 
not on the dissolution of the corporation nor is it conditioned on its being author- 
ized by a majority vote of the members as the statute requires. Assuming that 
the money returned does not belong to the corporation, but is merely an excess 
collection from the member, it in effect makes the corporate plan of operation 
merely the writing of insurance on the mutual assessment plan. The assessments 
are limited to $12 per year and all that is saved by economy of management and 
on lessened mortality is returned to the contract holder. This is equivalent to 
assessing the member for the expenses of operation and mortality costs with a 
permitted maximum assessment of $12 per year. This in substance is mutual 
assessment life insurance and is prohibited by section 2533, C.L.1921 (section 77, 
chapter 87, C.S.A. ’35), supra. In either view of the matter, whether the return 
be considered a dividend of the corporation or as a return of an excess assessment, 
the corporation is operating contrary to law. 

[4] In view of the fact that a nonprofit corporation might adopt numerous 
plans which would benefit widows, orphans, heirs, and devisees of deceased 
members, we cannot hold that the statute under which nonprofit corporations are 
permitted to dispense such benefits, and providing that they shall not be considered 
insurance companies, is repealed by implication by section 2533, C.L.1921 (section 
77, chapter 87, C.S.A. ’35), supra. We think this latter statute has the effect of 
restricting the means by which such a corporation may dispense its benefits to 
- extent that it is prohibited from writing insurance on the mutual assessment 
plan. 


[5] The people further contend that the contract with the agency company, 
whereby it was authorized to perform all the work that would otherwise devolve 
upon the trustees of the corporation, was an unlawful delegation of powers. It 
will be noted that among the powers delegated were the procuring of members, 
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the collection of dues, the safekeeping of the funds, the obligation to keep the 
mortality fund in money or property readily convertible into cash, and the appor- 
tioning, crediting, and paying of mortality savings and savings in management 
to the members. If this contract were carried out there would be but little if 
anything for the corporation to do, and little that its trustees could do while the 
contract was in force. We think this contravened section 2382, C.L.1921 (section 
175, chapter 41, C.S.A. ’35), which reads as follows: “Corporations, associations 
and societies (not for pecuniary profit) formed under the provisions of this act 
[chapter], shall elect trustees, directors or managers from the members thereof, 
at such times and places and for such period as may be provided by the by-laws, 
who shall have control and management of the affairs and funds of the corporation, 
society or association.” 

The corporation argues that through its control of the agency company, by 
the corporation’s board of trustees, it does exercise all the functions that the 
foregoing section imposes on its trustees. Conceding, for the purposes of argu- 
ment merely, that some control might thus be exercised, we confess that it places 
a considerable strain on our credulity to believe that it would be exercised, with 
Mr. Collison holding all the proxies of all the members of the corporation, thus 
controlling its board; and at the same time sitting on the board of the agency 
company, a profit corporation, and holding a majority of the voting shares of 
that company and being in a position to select that board and control its policies. 
As a trustee of the nonprofit corporation charged with the management of its 
affairs and funds and to see that no member makes a profit, he delegated those 
trust obligations first to himself and later to the board of a profit corporation of 
which he was a member, and, as such, obligated to see that the stockholders of 
the second corporation do make a profit. It has been said, “No man can serve 
two masters.” Chicago Mutual Life Indemnity Ass’n v. Hunt, 127 Ill. 257, 20 
N.E. 55, 2 L.R.A. 549, is in point. There, virtual management and control was 
vested in the manager and secretary; here it is in the agency company. 

[6, 7] The sole relationship existing between the corporation and its members 
rested on contract; the status was that of insurer and insured. The corporation 
was not a benevolent association or society, but a mutual assessment life insurance 
company. National Colored Aid Society v. State ex rel., 208 Ind. 380, 196 N.E. 
240; Berry v. Knights Templars’ & Masons’ Life Indemnity Co. (C.C.) 46 F. 
439. The district court properly found, “That the defendant is not an association 
or society which was intended to benefit the widows, orphans, heirs and devisees 
of deceased members thereof, but was and is a business association, and is not 
a nonprofit association or society within the contemplation of the above mentioned 
statute.” Judging the whole plan of operation by its effect rather than its form, 
we think there can be no doubt that it was a business venture, in the carrying out 
of which the organization of the nonprofit corporation was but one of the incidents 
in furtherance of the business objectives of the incorporators. A corporation 
purely for business purposes may not organize and operate under the nonprofit 
act. People ex rel. v. Rose, 188 Ill. 268, 59 N.E. 432. d 

Under the facts and applicable principles of law, the judgment of the trial 
court revoking the corporation’s charter was proper, and, accordingly, it is affirmed. 

Burke, C. J., and Boack, Bakke, Knous, and Holland, JJ., concur. 

Hilliard, J., not participating. 


McMULLEN et al. v. ST. LUCIE COUNTY BANK. 
Supreme Court of Florida. June 30, 1937. 
Rehearing Denied July 31, 1937. 
175 Southern Reporter 721. 

1. BUSINESS INSURANCE. 
_ A-corporation may take out business insurance on the life of its president, 
its directors or other agents and employees in whom it has an insurable inter- 
est, and when it does this and pays premiums as they mature, a resulting trust 
arises in favor of the corporation in the proceeds of the policy which inhibits 
its recovery by the insured’s personal estate. 

(For other cases, see Insurance, Dec. Dig. §§ 116[1], 585[6].) 
2. BUSINESS INSURANCE. 

The widow and minor children of insured bank president were not entitled 
upon his death to interest in proceeds of life policy whose issuance was pro- 
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cured by bank for its own protection, where bank paid the premiums and was 
named as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 

3. INSURABLE INTEREST. . 

A corporation which has an insurable interest in officer thereof at time 
insurance on such officer was secured is entitled to proceeds of policy notwith- 
standing such insurable interest in meantime is cut off or for other reasons 
ceases to exist, for in such case a beneficiary who continues to pay the pre- 
miums may enforce collection of the proceeds of the policy. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

4. ASSIGNMENT. 

A life policy is a chose in action which may be assigned in the same manner 
that other instruments of like character are assigned. 

(For other cases, see Insurance, Dec. Dig. § 199.) 

5. ASSIGNMENT. 

The widow and minor children of insured bank president who purchased 
two life policies which were assigned before delivery to bank which paid the 
premiums were not entitled to an interest in the proceeds of the policies upon 
his death on ground they were mere mortgages to secure a loan made by presi- 
dent for the bank, where evidence failed to show an absolute assignment, or 
that president made a debt which he proposed to secure with the insurance. 


(For other cases, see Insurance, Dec. Dig. § 593[2].) 


Appeal from Circuit Court, St. Lucie County; C. E. Chillingworth, Judge. 

Suit by Mayme N. McMullen and others against the St. Lucie County Bank. 
Decree for defendant, and complainants appeal. 

Affirmed. 

D. C. Smith, of Fort Smith, and Wideman, Wardlaw & Caldwell, of West 
Palm Beach, for appellants. 

Milam, McIlvaine & Milam, of Jacksonville, for appellee. 

TERRELL, Justice. 

In August, 1928, F. G. McMullen, president of the St. Lucie County Bank 
of Fort Pierce, Fla., purchased two policies of life insurance, one for $25,000, 
and the other for $10,000, both with the John Hancock Mutual Life Insurance 
Company. Before delivery, the policies were assigned to the St. Lucie County 
Bank. 

F. G. McMullen died in October, 1933, and in July, 1934, his woiow and 
minor children, the appellants herein, filed their bill of complaint in this cause 
praying that said assignments be decreed to have been for the purpose of secur- 
ing certain loans rather than as absolute assignments, that an account be stated 
between the insured and the bank, and the proceeds of the policies found due 
to McMullen be paid to the Complainants as his heirs and legal representatives. 
A motion to dismiss the bill of complaint was overruled, an answer was filed, 
ee was taken, and on final hearing, the chancellor found the equities to 
be with the defendant and dismissed the bill. The instant appeal is from the 
final decree. 

The answer denies the material allegations of the bill and alleges that the 
St. Lucie County Bank procured the policies to be issued for its protection, that 
they were delivered to the bank direct and were never in the possession of 
McMullen, that the assignments were absolute and were executed at the same 
time the applications were made, and that the bank was beneficiary under the 
policies when they were issued. 

Appellants seek to recover the proceeds of the policies on the theory that 
they are the heirs and legal representatives of the insured, that they were issued 
to McMullen in person but assigned by him to the bank after delivery for the 
purpose of securing certain loans, and that the said loans had been paid and 
discharged in full. 

The appellee on the other hand contends that the policies constituted what 
is generally known as industrial, business, or keyman insurance, that they were 
procured by the bank for its protection, McMullen being the president of the 
bank, and the directing head of several other local corporations which were 
heavily indebted to the bank for loans made to them at his instance. These 
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contentions present questions which must be resolved by a consideration of the 
evidence. 

{1, 2] The evidence is not devoid of conflicts, but it shows without question 
that the bank procured the issuance of the policies for its protection, that they 
were not to be delivered to McMullen but were to be delivered direct to the 
bank, there is no proof or showing that McMullen’s executors were intended to 
be named as beneficiaries, but it is shown that the bank was named as beneficiary 
in the first instance and paid all the premiums that matured to the time of 
McMullen’s death. It is conclusively shown that the bank procured the policies 
tu protect it against any loss it might sustain in the event of McMullen’s 
death, he being president of the bank, and against any loss sustained in the event 
of failure to restore the loans which he as president of the bank had caused it 
to make to corporations in which he was directing head. It is shown that 
McMullen died about five years after the policies were issued during the greater 
part of which time he was president of the bank, though he never paid any of 
the premiums nor claimed the insurance, nor was his estate diminished a penny 
by payment of the premiums. The moneys loaned McMullen’s companies which 
the insurance was in part taken to protect were never repaid but were a total 


loss to the bank. There is nothing in writing to support appellants’ contention 


and McMullen laid no claim to the insurance during his lifetime. 

It is settled law that a corporation may take out business insurance on the 
life of its president, its directors or other agents and employees in whom it has 
an insurable interest and when it does this and pays the premiums as they mature, 
a resulting trust arises in favor of the corporation in the proceeds of the policy 
which inhibits its recovery by the insured’s personal estate. Wellhouse v. 
United Paper Company et al. (C.C.A.) 29 F.(2d) 886; Lincoln National Life Insur- 
ancé vy. Scales (C.C.A.) 62 F.(2d) 582; 1 Couch on Insurance, § 224; First-Colum- 
bus National Bank v. D. S. Pate Lumber Co., 163 Miss. 691, 141 So. 767; Wurz- 
burg v. New York Life Insurance Co., 140 Tenn. 59, 203 S.W. 332, L.R.A.1918E, 
566. 

[3] These authorities and others hold that if the insurable interest existed 
at the time the insurance was secured, the fact that such interest is later cut 
off or for other reasons ceases to exist is of no consequence. The beneficiary 
who continues to pay the premiums may enforce collection of the proceeds of 
the policy. Grigsby v. Russell et al., 222 U.S. 149, 32 S.Ct. 58, 56 L.Ed. 133, 36 
L.R.A.(N.S.) 642, Ann.Cas.1913B, 863; Murray v. G. F. Higgins Company, 300 
Pa. 341, 150 A. 629, 75 A.L.R. 1360; 2 Couch on Insurance, § 374, page 1099. 

[4] The rule is also settled that a life insurance policy is a chose in action 
which may be assigned in the same manner that other instruments of like 
character are assigned. Moon y. Williams, 102 Fla. 214, 135 So. 555. 

[5] Appellants contend that the policies in question were treated as mort- 
gages by the parties and were assigned by McMullen to secure a loan made 
for the bank. They rely on Pittman v. Milton, 69 Fla. 304, 68 So. 658 to support 
this contention. It is not disputed that life insurance may be treated as a 
mortgage, but in this case there was no proof of a debt contracted by the insured 
or that the policies were pledged to secure one. In the Pittman Case, supra, 
it was held that an absolute assignment of the policy for security amounted to a 
mortgage, but in this case the evidence fails to prove an absolute assignment 
or that McMullen made a debt which he purposed to secure with the insurance. 

16] It is finally contended that some of the witnesses for the defendant, 
notably the witness Marvel was disqualified to testify by reason of section 2705, 
Revised General Statutes of 1920, section 4372, Compiled General Laws of 1927, 
he being personally interested in the outcome and his testimony having refer- 
ence to transactions and communications with the deceased. 

The record discloses that the witness Marvel had at one time owned some 
stock in the St. Lucie County Bank but that he.had disposed of it long before 
this litigation was commenced. It is not charged that the stock sale was fraud- 
ulent or for the purpose of collusion, so he was not disqualified for that reason. 
His competency is determined as of the date he testified, and the interest which 
disqualified must be present, certain, and vested. 

|7] Even if Marvel had still owned his stock in the bank, he was not dis- 
qualified to testify because he was not a witness against the “executor, or admin- 
istrator, heir-at-law, next of kin, assignee, legatee, devisee or survivor of such 
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deceased person,” these being the persons and classes protected under the statute 
(section 4372, Compiled General Laws of 1927, supra). Brawner v. Royal Indem- 
nity Company (C.C.A.) 246 F. 637; Goldschmidt v. Mutual Life Insurance Com- 
pany of New York, 134 App.Div. 475, 119 N.Y.S. 233; Lanter v. Southern States 
Life Insurance Company of Alabama, 114 S.C. 536, 104 S.E. 193; Savage v. 
Modern Woodmen of America) 84 Kan. 63, 113 P. 802, 33 L.R.A.(N.S.) 773. 

[8] In New York, where our statute affecting the qualification of witnesses 
to testify as to transactions between them and one deceased originated, it is 
held that an executor may waive such disqualification by testifying himself as 
to such matters or by cross-examining the opposite party as to them. Hackstaff 
v. Hackstaff, 82 Hun, 16, 31 N.Y.S. 11; In re Cozine, 104 App.Div. 182, 93 N.Y.S. 
557; King’s County Trust Company v. Hyams, 242 N.Y. 405, 152 N.E. 129. 

It follows that we find no error in the judgment of the chancellor so it is 
affirmed. 

Affirmed. 

Ellis, C. J.. and Brown and Buford, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. POLK. No. 26405. 
Court of Appeals of Georgia, Division No, 2. July 16, 1937. 
Rehearing Denied July 28, 1937. 
192 Southeastern Reporter 472. 
3. PRESUMPTION. , = 
Whether circumstances of case in which presumption of death arising from 
seven years’ absence is sought to be invoked are such as to account for absentee’s 
not being heard of without assuming his death is ordinarily fact question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Error from Superior Court, Newton County; James C. Davis, Judge. 
Action by J. A. Polk, administrator, against the Metropolitan Life Insurance 
Company. To review a judgment in favor of the plaintiff, the defendant brings 
error. 
Affirmed. 
Smith, Smith & Bloodworth and W. H. Smith, all of Atlanta, and Reuben Tuck, 
of Covington, for plaintiff in error. 
C. L. Redman, of Jackson, for defendant in error. 


Syllabus Opinion by the Court. 
Feron, Judge. 


[1] 1. “The presumption of the duration of life, with respect to persons of 
whom no account can be given, ends at the expiration of seven years from the 
time when they were last known to be living.” Doe ex dem. Cofer v. Flanagan, 
1 Ga. 538; Adams’ Ex’rs v. Jones’ Adm’r, 39 Ga. 479 (4); Hansen v. Owens, 132 
Ga. 648, 64 S.E. 800; Gantt v. American National Ins. Co., 173 Ga. 323, 160 S.E. 345. 

2, 3] 2. “While the presumption of death arising from seven years absence of 
a person from his accustomed place of abode, unheard from, is not conclusive and 
may be rebutted by proof (Murchison v. Green, 128 Ga. 339, 342, 57 S.E. 709, 11 
L.R.A.(N.S.) 702), whether the circumstances of the case are such as to account 
for his not being heard of without assuming his death is ordinarily a question of 
fact to be determined by the jury.” 17 C.J. 1173, § 15; Mutual Life Ins. Co. of 
New York v. Dickens, 44 Ga.App. 429, 161 S.E. 657. And see 1 Greenleaf on 
Evidence (16th Ed.) 138, § 41. 

[4, 5] 3. In the instant suit on three policies of insurance, on which all the 
premiums had been paid, where the evidence relied on to establish the maturity of 
the policies was that the insured wife and her insured son had left from their 
home about ten years before the filing of the petition, and where the testimony 
that the husband and father of the insureds had investigated every rumor con- 
cerning their whereabouts, had informed the insurance company of their disap- 
pearance and solicited their aid in locating the missing insureds, and made trips to 
various points in another state in search of his missing wife and son, and where 
the testimony of an agent of the insurance company showed that he assisted in the 
search, and where the testimony showed that this diligent search had continued up 
to the time of the filing of the suit, a verdict in favor of the plaintiff was authorized. 
It cannot be said that the circumstances appearing from the evidence that the wife 
of the insured, who was about twenty-four years old at the time of her disappear- 
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ance, had taken her three year old son, and left the plaintiff, who was a man about 
sixty years old, because the plaintiff did not have a job, and because his wife worked 
in a mill to support the family, and the plaintiff tended the child and did the 
cooking, and that the plaintiff had once been arrested and incarcerated in jail, con- 
stituted facts which, as a matter of law, account for not hearing from the insureds 
without assuming their deaths, especially since there was other evidence that the 
relationship between the plaintiff and the insureds was a normal marital relationship, 
and that the plaintiff was a considerate husband and father, and that the arrangement 
under which they lived was made with her consent and approval. Statements made 
to the plaintiff by a taxi driver, who was dead at the time of trial, that the wife of 
the plaintiff on the way to the train instructed him to hurry so that plaintiff would 
not see her, and the conclusions reached by the plaintiff from such statements, are 
incompetent evidence, and of no probative value. Accordingly, the verdict in favor 
of the plaintiff cannot be set aside on the general grounds as without evidence to 
support it. Mutual Life Ins. Co. v. Dickens, supra. 

Judgment affirmed. 

Stephens, P. J., and Sutton, J., concur. 

On Motion for Rehearing. 

It is insisted that the court probably overlooked evidence introduced by plain- 
tiff in error, for the reason that it is not set forth in the opinion. We made no 
effort to set out all the evidence, but very carefully considered all of it. Whether 
we agree with the jury’s verdict or not, under the evidence, and the cases cited, 
we are of the opinion that the jury’s finding is final and cannot here be disturbed. 

Counsel for the plaintiff in error have evidently misconstrued our ruling on 
the evidence of the taxi driver’s statement. We did not rule that the statement of 
Mrs. Polk was inadmissible as hearsay, but that her statement could not be proved 
by the hearsay statement of another person, to wit, the taxi driver. If the taxi 
driver had testified as to what Mrs. Polk told him, the testimony would have been 
admissible to explain conduct and ascertain motive. 

Rehearing denied. 


7ETNA LIFE INS. CO. v. EVANS et al. No. 26176. 
Court of Appeals of Georgia, Division No. 2. July 30, 1937. 
192 Southeastern Reporter 483. 
1. RIGHT OF ACTION. 

Where term life policy was assigned to insured’s creditor and converted into 
ordinary life policy under which creditor was made absolute life owner, with 
right to receive all benefits and to exercise all options and privileges, creditor’s 
rights did not include exclusive right to sue insurér for premiums paid under 
protest, especially where original application for term policy, in which. insured 
promised to pay premiums, was attached to life policy and creditor paid pre- 
mium on behalf of itself and insured in emergency to prevent cancellation, and 
hence insured was proper party plaintiff in suit to recover such premium. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

2. WAIVER OF PREMIUM. 

A disputed premium, paid by creditor-beneficiary of life policy under pro- 
test on behalf of creditor and insured, under emergency circumstances and imme- 
diate necessity of preventing cancellation may be recovered where payment of such 
premium should have been waived for disability under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Syllabus by the Court. 


There was no error in striking the defendant’s amendment to the answer, in 
overruling the general demurrer to the petitjon, in refusing to strike the name 
of the insured as a party plaintiff, and in overruling the motion for new trial. 

Error from City Court of Valdosta; R. G. Dickerson, Judge. 

Action by H. D. Evans and another against the Aitna Life Insurance Com- 
pany, are — a judgment for plaintiffs, defendant brings error. 

rmed. 

Bryan, Middlebrooks & Carter, of Atlanta, and Wilcox, Connell & Wilcox, 
of Valdosta, for plaintiffs in error. 

Franklin & Eberhardt, of Valdosta, for defendant in error. 

FELton, Judge. 
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{1, 2) 1. Where a term insurance policy issued on the life of a person is 
made payable to a creditor of the insured by an assignment thereof, and on 
application of the creditor with the consent of the insured it is converted into 
an ordinary life policy under which the creditor is made the absolute life owner, 
and which provides that “during the life of the insured the right to receive all 
cash values, loans, and other benefits accruing hereunder, to exercise all options 
and privileges described herein, and to agree with the company to any change in 
cr amendment to this policy shall vest alone in the owner designated as ‘the 
creditor,’ its successors or assigns,” the creditor is vested with the legal right 
to enforce the legal rights under the policy set forth above. This specification 
of the rights to be exclusively exercised by the creditor does not include the 
exclusive right to sue the insurer for a premium paid under protest, which, it is 
contended in a suit by the creditor and the insured, should have been waived by 
the insurer because of the permanent and total disability of the insured under 
the terms of the policy. Especially is this true where the ordinary life policy 
bas attached to it the original application for term insurance, in which the 
insured pramises to pay the premiums, and the creditor pays the disputed pre- 
mium under protest on behalf of itself and the insured, under emergency cir- 
cumstances and the immediate necessity of preventing a cancellation of the policy. 
The insured not only has such an interest in the policy as will entitle him to join 
the creditor in a suit for the premium so paid, but, under authority of the decision 
in Metropolitan Life Ins. Co. v. Saul, 182 Ga. 284, 185 S.E. 266, a premium so 
paid may be recovered where it is made to appear that it should have been waived 
under the terms of the policy. The insured, under such circumstances, has such an 
interest in the policy, whether or not there would be any equity in the policy 
from which his estate would benefit. He is entitled to the right to pay his debts 
and protect his creditors, as well as prevent larger indebtedness. The demurrer 
to the petition, on the ground that the insured was not a proper party plaintiff, was 
properly overruled. 

2. The petition set forth a cause of action. 

[3] 3. The sustaining of a demurrer to the amended plea to the effect that 
the Supreme Court of Florida had laid down the law that a premium paid volun- 
tarily and in silence, and not under an immediate necessity therefor, could not 
be recovered, was not error for the reason that even if the ruling in that case 
stated the law applicable here, no statute law of Florida was pleaded, and if the 
common law governs the case it must be the common law as interpreted by the 
courts of Georgia and not of Florida. Slaton v. Hall, 168 Ga. 710, 148 S.E. 741, 
73 A.L.R. 891. 

4. There is no merit in the exceptions to the court’s charge. 

5. The evidence authorized the jury’s findings to the effect that the insured 

was totally and permanently disabled under the terms of the policy, and that the 
premium was paid under protest and the immediate necessity therefor, and not 
voluntarily. 
_ . The judgment of reversal originally rendered is on rehearing vacated, and a 
judgment of affirmance is substituted therefor. The original opinion is with- 
drawn and the above opinion substituted. On rehearing the judgment of the lower 
court is 

Affirmed. 

Stephens, P. J., concurs. 

Sutton, J., concurs in the judgment. 


METROPOLITAN LIFE INS. CO. v. GEORGE. No. 25928. 
Court of Appeals of Georgia, Division No. 1. July 15, 1937. 
192 Southeastern Reporter 514. 
1, OPTIONS. 


A policy providing that lapse occurring after payment by insured of three 
years’ premiums provided there was no indebtedness thereon, gave insured 
election of certain options to be exercised within three months, gave insured 
tight within three months from date of default to pay any existing indebtedness 
due to insurer and exercise one of options, as against contention that existence 
of indebtedness at time of default precluded insured from paying indebtedness 
and exercising one of options. 


(For other cases, see Insurance, Dec. Dig. § 366.) 
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2. ELECTION. . 

Where insured was entitled under policy to exercise election of one of certain 
options within three months of lapse of policy, and insured died within three 
months of date of lapse without making election, right of election descended to 
beneficiary and law would make election of that option for beneficiary which 
would call for largest amount payable under policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Syllabus by the Court. 

An insurance policy provided: “Upon failure to pay any premium or any part 
thereof when due, this policy * * * shall immediately lapse. If, however, the lapse 
occur after three full years’ premiums shall have been paid, the owner thereof, 
provided there be no indebtedness thereon, shall, upon written request filed with 
the company, * * * be entitled to one of the following options: First, a cash sur- 
render value. Second: to have the insurance continued for a reduced amount of 
non-participating paid-up insurance * * * payable at the same time and under the 
same conditions as this policy. Such paid-up insurance shall have an increase in 
cash surrender value equal to the full reserve at the date of surrender, or a loan 
value up to the limit of the cash surrender value. Third: to have the insurance 
continued for its original amount as term insurance in whole number of months 
from due date of premium in default * * * . If the owner shall not, within due 
date of premium in default, surrender this policy * * * for a cash surrender value 
or for indorsement for paid-up insurance or term insurance as provided in the 
above options, policy shall be continued for a reduced amount of paid-up insurance 
as provided in the second option. * * * Any indebtedness to the company under 
this policy will be deducted from the present value; and such indebtedness will 
also reduce the amount of paid-up insurance or the amount continued as term 
insurance in such proportion as the insurance bears to the present value at due 
date of premium in default.” After full payment of premiums for 17 years, the 
insured died within three months of the date of the lapse of the policy for non- 
payment of the premium without having exercised any of the above options, At 
the date of the lapse of the policy there existed an indebtedness thereon. Held, the 
policy, properly construed, gave the insured the right, within three months from 
the date of the premium in default, to pay any existing indebtedness due to the 
company and exercise election of one of the above options. This right to pay the 
iadakeeiees and make the election was a valuable property right, not a mere 
personal privilege to the insured, and on his having died before the expiration of 
the time within which the election could be made, descended to his beneficiary. 
Since death converted the policy into a death claim, an election by the beneficiary 
became merely a choice between two amounts of money, and the law makes elec- 
tion for her in the greatest amount payable under the policy. The insurer there- 
fore stands both as creditor and debtor to the beneficiary, and it was not necessary 
that she tender the amount of the indebtedness from other funds as a condition 
precedent to recovery. 

Broyles, C. J., dissenting. 

Error from City Court of Macon; Earl W. Butler, Judge. 

Action by Helen George against the Metropolitan Life Insurance Company. 
To review a judgment in favor of the plaintiff, the defendant brings error. 

Judgment affirmed. 

Jones, Johnston, Russell & Sparks, of Macon, for plaintiff in error. : 

Robt. G. Plunkett and R. F. Scarborough, both of Macon, for defendant in 
error. 

Per Curiam. 

_ This is an action on an insurance policy. It appears that the policy sued on was 
issued to the insured by the defendant in 1918. The policy was originally issued 
on an annual premium basis, but was subsequently changed to a semiannual basis, 
the premiums falling due on November 25 and May 25. The insured paid the 
premiums up to, but not including, the semiannual premium due May 25, 1935. The 
cash surrender value of the policy at that time was $833. The insured had borrowed 
from the insurer $823.81, under the loan provisions of the policy. The insured died 
ir, August, 1935, within three months of the date of the lapse of the policy (includ- 
ing the 31 days of grace) for nonpayment of premium. The policy provided: 
“($) Options on surrender or lapse: Upon failure to pay any premium or any part 
thereof when due, this policy, except as otherwise provided herein, shall immedi- 
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ately lapse. If, however, the lapse occur after three full years’ premiums shall 
have been paid, the owner hereof, provided there be no indebtedness hereon, shall, 
upon written request filed with the Company at its Home Office together with the 
presentation of this Policy for legal surrender or for endorsement within three 
months from the due date of premium in default, be entitled to one of the follow- 
ing options: First, a cash surrender value. Second: to have the insurance con- 
tinued for a reduced amount of non-participating paid-up insurance (including any 
existing additions to the credit of the policy), payable at the same time and under 
the same conditions as this policy. Such paid-up insurance shall have an increase 
in cash surrender value equal to the full reserve at the date of surrender, or a 
loan value up to the limit of the cash-surrender value. Interest on loan under 
such paid-up insurance shall be payable annually in advance to the end of the 
policy year at the rate of six per cent per annum. Third: to have the insurance 
continued for its original amount as term insurance in whole number of months 
from due date of premium in default, without participation and without the right 
to loan but with a cash-surrender value decreasing each year and ceasing entirely 
upon the expiring of the extension term, which value shall be the full reserve in 
even dollars for each one thousand dollars of insurance at the date of surrender. 
If the owner shall not, within three months from due date of premium in default, 
surrender this policy to the company at its home office for a cash-surrender value or 
for endorsement for paid-up insurance or term insurance as provided in the above 
options, the policy shall be continued tor a reduced amount of paid-up insurance 
as provided in the second option. The value of these options are mathematically 
equivalents, and have been calculated on the basis of the American experience 
mortality table, with interest at three and one-half per centum per annum (omitting 
fractions of a dollar per thousand of insurance) less a surrender charge not 
exceeding in any case two and one-half per centum of the face of the policy; 
except that after the time for which premiums are payable as stated in the first 
page hereof, no surrender charge has been made. These values as computed pro- 
duce the results set forth in the table herein at the end of the respective years. 
Values for other years (after the twentieth) will be computed upon the same 
basis for the entire reserve in even dollars for each one thousand dollars of insur- 
ance, and for even months in the event of election of term insurance and will be 
furnished upon request of the insured. Any indebtedness to the company under 
this policy will be deducted from the cash value; and such indebtedness will also 
reduce the amount of paid-up insurance or the amount continued as term insurance 
in such proportion as the indebtedness bears to the cash value at due date of 
premium in default. The reserve for which funds are to be held upon this policy 
shall be computed upon the American experience mortality table with interest at 
three andsone-half per centum per annum.” 


The pertinent part of the table contained in the policy in connection with para- 
graph 5 is as follows: 


Table of Guarantee Loan Values and Surrender Options. 
Surrender charge having been deducted. 
End of Cash value or Paid-up non-participat- Non-participating term 
year loan value ing life insurance insurance continued for 


16 $750 $1508 25 yr. 11 mo. 
17 $818 $1608 27 yr. 


The insured died, and at that time the policy had lapsed. There can there- 
fore be no question that we must determine the right of his beneficiary to 
recover any amount under the policy according to the terms of the nonforfeiture 
provisions in case of the lapse of the policy for nonpayment of premiums quoted 
above. Counsel for the defendant (we will for convenience refer to the parties 
as they appeared in the court below) does not contend that at the death of the 
insured the policy was void and of no force; it is admitted that though lapsed, 
defendant is indebted to the beneficiary in some amount, the issue being only 
as to the amount due under the non-forfeiture provision. The defendant con- 
tends that on the death of the insured within three months from the date of 
the lapse of the policy the plaintiff was entitled, under the terms of the policy 
sued on, to one of the following options, viz.: (1) A cash surrender value in the 
amount of $833 less the indebtedness against the policy amounting to $823.81. or 
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a net cash surrender value of $9.19. (2) Paid-up non-participating life insurance 
in the amount of $1,655, reduced by the proportion which the indebtedness on 
May 25, 1935, bore to the cash surrender value, or by the proportion of $823.81 
to $833, which would leave $18 of paid-up nonparticipating insurance. (3) Non- 
participating term insurance continued for 28 years and 3 months in the amount 
of $2,000, reduced by the proportion which the indebtedness against the policy 
on May 25, 1935, bore to the cash surrender value as of that date, or by the 
proportion of $823.81 to $833, which would leave $22 term insurance for the num- 
ber of years prescribed in the table contained in the policy, ; 

[1, 2] We are unable to give the policy such a construction. The policy pro- 
vides that: “Upon failure to pay any premium or any part thereof when due, 
this policy, except as otherwise provided herein, shall immediately lapse. If, 
however, the lapse occur after three full years’ premiums shall have been paid, 
the owner hereof, provided there be no indebtedness hereon, shall upon written 
request filed with the company * * *” be entitled to one of the following 
options: (1) A cash surrender value, which amount is set out in the policy in a 
table, according to the years the policy has been of force. (2) Paid-up nonpar- 
ticipating insurance, the amount of which is set out in a table in the policy, 
according to the years the policy has been of force. . (3) engine term 
insurance for the original amount of the policy, for so many years, according to 
a table set out and contained in the policy. 

The question presents itself: should the proviso, “provided there be no 
indebtness hereon,” be construed to exclude the right to exercise the options, 
that is, as one of limitation or exception? Or, stated in a different way, should 
the fact of an existence of an indebtedness on the policy at the date of its lapse 
fix the insured’s rights as to the amount of paid-up nonparticipating insurance, 
or nonparticipating term insurance, he may obtain? Or, stated again in still a 
different way, does this provision foreclose the insured from paying the amount 
cf his loan during the 3 months’ period and selecting one of the options guar- 
anteed? Let us look at the provision in connection with the following pro- 
vision of the same paragraph: “Any indebtedness to the company under this 
policy will be deducted from the cash value; and such indebtedness will also 
reduce the amount of paid-up insurance of the amount continued as term insur- 
ance in such proportion as the indebtedness’ bears to the cash value at due date 
of premium in default.” We do not construe these provisions to say that pro- 
vided there is no indebtedness on the policy at the time of its lapse for non- 
payment of premium, the insured shall be entitled to exercise certain named 
options, but in case there does exist an indebtedness on the policy at the time 
of its lapse for nonpayment of premiums he shall be entitled to exercise other 
and different options. The indebtedness provision above quoted necessarily 
contemplated the exercise of an election by the insured of one of the three 
options thereto named in the same paragraph, as to nonparticipating term insur- 
ance, or paid-up nonparticipating insurance, for it speaks of “paid-up insurance 
or the amcunt continued as term insurance,” and the only provision contained 
in the policy relating to term insurance or paid-up insurance is that relative to 
the options granted in paragraph 5. It further provides that if insured does not 
make an election, it will be continued for a reduced amount of paid-up insurance. 
But the indebtedness provision speaks of “paid-up insurance of the amount contin- 
ued as term insurance.” We therefore do not construe the policy to provide with 
reference to an indebtedness, that it shall determine the rights of the insured 
to the options, but on the other hand it merely provides that any indebtedness “will 
be” deducted from the cash value, and such indebtedness will also reduce the 
amount of paid-up insurance or the amount “continued as term insurance.” The 
existence of an indebtedness on the policy at the time of its lapse for nonpayment 
of premium does not automatically reduce the amount of term or paid-up non- 
participating insurance that the insured may obtain under the exercise of the 
options. The use of the expressions “will be” and “will” and “continued as term 
insurance,” in the provision in reference to an indebtedness, contemplates a condi- 
tion to be taken into account at the time of an election of the option by the insured. 
That is, the provision may easily be construed to mean that if there be an unpaid 
indebtedness on the policy at the time the insured elects, he shall be entitled 
only to such an amount of paid-up or term nonparticipating insurance in the 
proportion that the insurance has to the cash value at the date of the lapse of 
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the policy. To restate our construction of these provisions in another way: It 
clearly seems to be within the contemplation of the provisions of the policy that 
if the insured should fail to pay a premium, after payment of three full years’ 
premiums, that he should, within three months from the date of the lapse, have 
an election as to different kinds of insurance. These elections were based on 
certain reserve values known as cash values which the policy had after the third 
year, and which increased in amount each year thereafter. The policy contained 
a table showing the reserve value of the policy, at the end of the 3, 4, 5, and so 
on to the twentieth, year. In connection with the reserve values, the table stated 
how much that value would buy in paid-up nonparticipating term insurance. In 
the policy, the insurer agreed that “on proper and lawful assignment and delivery 
of this policy [the insurer] will loan, on the sole security thereof, up to the 
limit secured by the cash-surrender value as increased by the value of any paid-up 
additions.” Manifestly, the insurer could not guarantee to the insured the right 
to take a stated amount of paid-up insurance, in value equal to the cash surrender 
value of his policy, where there existed thereon a loan in an amount equal to 
practically the entire amount of the cash surrender value. The proviso was 
therefore inserted to protect the insurer in its loan. It did not foreclose the 
insured’s right to pay the loan within the three months’ period; it merely provided 
in effect that if, upon election, there was an unpaid loan, then only a certain amount 
of paid-up nonparticipating insurance, or nonparticipating term insurance, would 
be obtainable. Certainly this is not a strained construction of the provisions of 
the policy. If the insurer had intended to say or contract that if upon the lapse 
of the policy there existed an indebtedness thereon, the insured would, within 
three months, be entitled to an amount of paid-up nonparticipating insurance or 
nonparticipating term insurance for a certain term of years, in the proportion that 
the indebtedness on the policy was to the cash value, then it would have been 
easy for it to say so. The provisions of the policy do not necessarily require 
such a construction, and under the familiar rule of construction of insurance 
contracts, that provisions should be construed most favorably to the insured, we 
think the construction we have given it is required. If this construction be 
correct, the insured, at any time during the three months after the lapse of the 
policy for nonpayment of premiums, might pay any existing indebtedness thereon 
and be entitled to any one of the options of the full amount specified in the policy. 
The payment of such indebtedness during that period puts the policy in full force 
and effect-as to the secondary insurance for the full amounts named therein. 
All rights of election and anything permissible under the terms of the policy 
in connection therewith would descend to the beneficiary. It is very generally held, 
in cases where the options given in the policies were substantially the same as 
in the present policy, that the right of election under the options given is a 
property right, not a mere privilege personal to the insured, and that in case 
the insured died after default, within the period allowed to make his election, the 
right of election survives to his beneficiary. We think these rulings are founded 
on the soundest sort of judicial reasonings. Veal v. Security Mutual Life Insur- 
ance Company, 6 Ga.App. 721, 65 S.E. 714, 717; McEachern v. New York Life 
Insurance Company, 15 Ga.App. 222, 82 S.E. 820; State Mutual Life Insurance 
Company v. Forrest, 19 Ga.App. 296, 91 S.E. 428, 429. In the Forrest Case, supra, 
it is said: “The insured having died before the expiration of his right to pay 
up his indebtedness to the company, which would have entitled him to the full 
benefit of the seven years and four months extended insurance provided by the 
table, this right also survived to his legal representative; and, where such payment 
was made by her, or was legally tendered, or where she was excused by law from 
making such tender, such indebtedness cannot operate to defeat or nullify the 
provisions of the ‘six months’ clause of the policy by shortening the time of 
extended insurance as fixed by the table.” In the Veal Case Powell, Ji, said: 
“The insured died and the policy became a death claim before the six months 
expired. The fatal denouement came before the day of choice was ended, and 
stripped the matter of all opportunity for choice; for what sort of an election 
is there as to whether one will take $84 cash, $300 paid-up insurance, or $1,000 
(and increments) extended insurance, when the insured is dead and the policy 
is a death claim? To speak of choice or election under such circumstances is to 
indulge in utmost absurdity.” He further said: “When in the case at bar the 
insured died, the demand surviving to the beneficiary did not partake of that 
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diversity, and did not require that necessity for choice which existed under the 
three privileges open to the insured during that portion of the six months period 
as to which he survived. The beneficiary’s demand was fixed and single. She 
would undoubtedly demand the full amount.” From these authorities, under the 
construction we have placed on the terms of the policy, where the insured died 
‘within three months from the date the policy lapsed for nonpayment of premium, 
‘without having made an election, his right of election descended to his beneficiary, 
and the policy having been turned into a death claim, and the election, in so far 
as the beneficiary is concerned, being merely as between different amounts of 
money, the law will presume an election on the part of the beneficiary most 
favorable to her, that is, the greatest amount of money obtainable under the provi- 
sions of the policy. The policy having matured as a death claim, repayment of 
an indebtedness thereon from other funds was not necessary in order that the 
beneficiary have the right of the election of options. The insurer became indebted 
to the beneficiary in the greatest amount of money provided within the terms of 
the options and also stood as creditor to her in the amount of the loan thereon. 
The plaintiff was entitled to recover the amount of the extended insurance stipu- 
lated in the options, less the loan and interest thereon. _McEachern Case, supra. 
The evidence supports the verdict, and the trial judge did not err in overruling 
the motion for new trial. 
Judgment affirmed. 
MacIntyre and Guerry, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. BENTON. No. 26135. 
Court of Appeals of Georgia, Division No. 1. July 15, 1937. 
Rehearing Denied July 28, 1937. 
192 Southeastern Reporter 520. 
1. AMBIGUITY. 

Where insurance policy contains inconsistent, conflicting, or ambiguous pro- 
visions, construction favorable to insured must be given, especially where con- 
struction insisted upon by insurer would work a forfeiture, since the law does 
not favor forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. PAID-UP INSURANCE. 

A life policy containing option providing for nonparticipating paid-up insur- 
ance upon termination of policy by nonpayment of premiums remained in force 
to extent of such secondary insurance automatically after nonpayment, and right 
to secondary insurance was a “property right” which survived to and was 
enforceable by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 


4. REINSURANCE. 

An insurer, which assumed all policies in force on stated date under contract 
with receiver of company which had assumed all liabilities of original insurer, 
was liable to beneficiary for nonparticipating paid-up insurance on life policy on 
stated date, even though insured had not consented to assumption of policies, 
where insured knew nothing of receivership or of contract between receiver 
and insurer. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
Syllabus by the Court. 


Under the law and the facts, the judge, acting without the intervention of a 
jury, properly ruled against the forfeiture of the life insurance policy and 
properly rendered judgment in favor of the plaintiff. 

Broyles, C. J., dissenting. 

Error from Superior Court, Bibb County; Malcolm D. Jones, Judge. 

Suit by L. O. Benton against the Metropolitan Life Insurance Company. To 
review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Jones, Johnston, Russell & Sparks, of Macon, for plaintiff in error. 

Smith & Smith, of Macon, for defendant in error. 

Per Curiam. 

Lurner O. Benton brought suit against the Metropolitan Life Insurance 
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Company, alleging, in part, that on April 10, 1899, the American Union Life 
Insurance Company (hereinafter called the Union Company) executed and 
delivered to Eugene Benton a $2,000, twenty-pay life insurance policy in which 
the plaintiff was named as beneficiary; that the policy (which is attached to the 
petition as an exhibit) provides that when three or more yearly premiums have 
been paid the owner will be entitled to nonparticipating, paid-up insurance for 
such proportion of the amount of the policy as the premiums paid bear to the 
number required; that the assured had paid premiums for six full years and 
was entitled to $600 paid-up insurance; that on February 18, 1901, the business 
and assets of the Union Company were taken over by the Security Trust & Life 
Insurance Company (hereinafter called the Security Company), and the policies 
of the Union Company were assumed by the Security Company; that the Secur- 
ity Company entered an indorsement on the policy acknowledging its assumption 
of liability under the policy; that the Security Company accepted and receipted 
for three of the six yearly premiums paid by the assured; that on September 
17, 1906, the business and assets of the Security Company were taken over by 
the Pittsburgh Life & Trust Company (hereinafter called the Pittsburgh Com- 
pany), and the Pittsburgh Company assumed all liabilities on the policies of the 
Security Company; that the policy in question was an outstanding policy of the 
Security Company, and, under this contract between the companies, it was 
assumed by the Pittsburgh Company; that on May 7, 1917, the Pittsburgh Com- 
pany was taken over by a receiver; that on August 3, 1917, the receiver of the 
Pittsburgh Company made a contract with the Metropolitan Life Insurance 
Company (hereinafter called the Metropolitan Company) whereby the Metro- 
politan Company agreed to assume the insurance policies of the Pittsburgh 
Company, including the policies of all companies which the Pittsburgh Company 
had reinsured or assumed, subject to a policy lien of 33% per cent. of the legal 
reserve on the policies; that the Metropolitan Company assumed liability on all 
policies that were in force on May 7, 1917, and that by the terms of the policy 
sued on it was in force as a paid-up policy for $600 on said date; that the 
insured had no notice of the receivership or of the contract of assumption 
between the Pittsburgh Company, through its receiver, and the Metropolitan 
Company; that the insured died on September 4, 1930, and the Metropolitan 
Company denied all liability under the policy; that the Union Company, the 
Security Company, and the Pittsburgh Company have all been liquidated and 
dissolved, and that the receiver of the Pittsburgh Company has been discharged 
and dismissed, and none of them can be made a party to this suit. The plaintiff 
prayed judgment for $453.22, the amount of the paid-up insurance less the lien 
above mentioned. 

In its answer the Metropolitan Company admitted that the policy contained 
a provision entitling the owner to a nonparticipating, paid-up policy after three 
or more yearly premiums had been paid; that the Security Company assumed 
liability on outstanding policies of the Union Company; that the Pittsburgh 
Company assumed liability on outstanding policies of the Security Company; and 
that the Metropolitan Company, under its contract with the receiver for the 
Pittsburgh Company, assumed liability on outstanding policies of the Pittsburgh 
Company that were in force on May 7, 1917; but the defendant avers that the 
policy sued on was not an outstanding policy in force on May 7, 1917, and, there- 
fore, liability thereon was not assumed by the Metropolitan Company; that the 
policy provided that the insured would be entitled to a paid-up policy if he 
complied with a _ specified New York statute; the New York statute 
(Insurance Law N. Y. § 88) provided that the insured, on demand 
made, with surrender of the policy within’ six months after lapse, 
might use the reserve in the policy as a single premium to continue the 
insurance in force for its full amount so long as the reserve would pay the premium, 
or could use the reserve to purchase paid-up insurance for a proportionate amount; 
that the insured never made the demand or surrendered his policy, and therefore 
“the policy sued on lapsed for the non-payment of the annual premium due April 
10, 1905”; that the policy was not in force when the Pittsburgh Company assumed 
the liabilities of the Security Company in September, 1906, and liability thereon 
was not assumed by the Pittsburgh Company; that the policy was not carried by 


the Pittsburgh Company as a liability on its books; that the Metropolitan Company 
assumed the liabilities of the Pittsburgh Company “subject to an agreement on the 
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part of each holder and owner so consenting that the Metropolitan Company may 
establish and place against his or her policy a lien equal to 33% per centum of the 
legal reserve thereon as it had been established and carried on the books of the 
Pittsburgh Company”; that the insured never consented to this, and therefore the 
condition on which said policy was to be assumed was not complied with. The 
defendant denied liability on the policy sued on. ; 

An agreed statement of facts shows that the application for the policy sued on 
was solicited, prepared, and executed in Monticello, Ga., that the policy was 
executed in New York, and that it was delivered to the insured in Monticello; 
that the premiums were paid for six full years and up to April 10, 1905; that the 
Security Company asswmed liability on the policy, issued an indorsement_to that 
effect, and accepted three of the six yearly premiums; that the Pittsburgh Company 
and the Security Company executed the contract as alleged in the petition, whereby 
the Pittsburgh Company assumed the liabilities of the Security Company; that the 
policy was never carried on the books of the Pittsburgh Company as an outstanding 
policy or as a liability of any sort; that the Metropolitan Company made the con- 
tract with the receiver for the Pittsburgh Company as alleged in the petition; 
that the policy was not taken into account in the calculation of the assets of the 
Pittsburgh Company; that the insured, Eugene Benton, was not notified of the 
receivership of the Pittsburgh Company or of the contract between the receiver 
and the Metropolitan Company; that “not having had any notice of said contract 
said Eugene Benton did not enter into any agreement consenting to it”; that if the 
policy had any legal reserve on May 7, 1917, the amount of the reserve and the 
amount of the lien to be placed against it were correctly calculated in the petition; 
that the insured died on September 4, 1930, and the Metropolitan Company denied 
liability and refused to furnish blanks for proof of loss; that the Union, Security, 
and Pittsburgh Companies have been dissolved, and the receiver of the last-named 
company has been discharged; that the New York statute contains the provision 
set out in the defendant’s answer; that the insured did not make demand or sur- 
render his policy within six months after the lapse of the policy on April 10, 1905. 

The case was submitted to the judge without a jury. Judgment was rendered 
for the plaintiff, and the defendant excepted. 

[1, 2] The first question presented for determination is: Did the insured for- 
feit his policy by a failure to elect one of two options and to surrender his policy 
within six months from April 10, 1905, the date to which the premiums were paid? 
In considering this, we have in mind numerous decisions which hold that if insur- 
ance policies contain inconsistent, conflicting, or ambiguous provisions, the con- 
struction favorable to the insured must be given; and the further principle that the 
law does not favor forfeitures. As stated in State Mutual Life Insurance Com- 
pany v. Forrest, 19 Ga.App. 296(1), 91 S. E. 428: “Insurance policies are prepared 
and proposed by the insurers; and, where such a contract is capable of being con- 
strued in two ways, that interpretation must be placed upon it which is most favor- 
able to the insured. Especially is this true where, as in this case, the construction 
insisted upon by the company would work a forfeiture of the policy, while the other 
will preserve the obligations of both the company and the insured.” (Italics ours.) 
See, also, Winder National Bank v. A®tna Life Ins. Co., 36 Ga.App. 703, 705, 137 
S.E. 848. Jt ts admitted that the insured had paid for a reserve of $600. This 
belonged to the insured and not to the company. Neither the insured nor the hene- 


ficiary has ever received this reserve fund which was bought and paid for, What 


became of it? The general policy of the law is against it being forfeited, and in 
-ecognition and pursuance of that policy of the law the contract in the instant case 
provided, in effect, that it should not be forfeited, as is shown by paragraph 2 of 
the policy entitled “Non-forfeiture.” The terms, which the defendant company 
now insists the insured should have complied with in order to get the benefit of this 
reserve fund which he had already bought and paid for, were not embodied in the 
policy. They were embodied in a statute of New York which was not set out in 


the policy and to which mere reference was made in the policy. The policy was 


not complete within itself. The effect of the contention of the defendant is that the 
insured would have to know a statute of New York in order to know his rights 
under this insurance policy. It would be a dangerous precedent to hold that an 
insurance company could circumvent the rights of the insured by mere reference to 
a statute of a foreign state not known to the insured and difficult of ascertainment. 
However, conceding but not deciding that the New York statute would govern, 
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certainly under the law which requires interpretations favorable to the insured and 
the prevention of forfeitures in cases of doubtful interpretation, the insured was 
entitled to paid-up insurance of $600 under the policy sued on. The New York 
statute (Insurance Law N.Y. § 88) provides that the insured, on demaind made, 
with the surrender of the policy within six months, may use his reserve fund as a 
single premium to carry the insurance for the full amount so long as it is sufficient 
to pay for the full amount, or he may use it to purchase paid-up insurance for a 
proportionate amount of the face value of the policy. And the statute thereafter 
and in the same connection says: “Jf no such agreement be expressed in the applica- 
tion or policy, such single premium may be applied in either of the modes above 
specified at the option of the owner of the policy, notice of such option to be con- 
tained in the demand hereinbefore required to be made to prevent the forfeiture 
of the policy.” (Italics ours.) This provision of the statute (which is designed to 
prevent forfeitures) certainly indicates that election of the option is to be made only 
in cases where it is not already “expressed in the application or policy.” In the 
instant case it was not necessary to make an election of the option when the insured 
ceased to pay premiums, because it was already made and expressed in the policy. 
The policy, under the head of “Non-forfeiture,” provides that, “if premiums upon 
this policy for not less than three full years have been paid in cash, and the policy 
be terminated by the non-payment of any premium when due, the owner will be 
entitled to a non-participating paid-up policy (for such proportion of the amount of 
this policy as the number of full years’ premiums paid bears to the total number 
required) ; as specified in the statutes of the State of New York. * * *” This 
provision of the policy plainly and unqualifiedly provides for nonparticipating, 
paid-up insurance in the event the policy is terminated by nonpayment of premiums. 
If the other option had been chosen the policy would have provided, in effect, that 
the insurance for the full amount would be continued in force so long as the 
reserve fund was sufficient to carry it. The first-named option was expressed in 
the policy, evidently as a business precaution in the event the insured could not 
continue payment of the premiums; and there was no necessity for the insured 
to reiterate his choice of options. This reserve fund was a provision of the policy 
contract. The contract of insurance containing this provision did not cease to 
be an outstanding policy when payment of premiums stopped. It remained in 
force to the extent of this secondary insurance provided for therein because the 
option had previously been elected by the insured and expressed in the policy, and 
being expressed in the policy contract of the insured it was a “property right” 
which survived to the beneficiary. Veal v. Security Mutual Life Ins. Co., 6 Ga. 
App. 721(2), 65 S.E. 714; McEachern v. New York Life Ins. Co., 15 Ga.App. 
222(3, 4), 82 S.E. 820. 

[3, 4] Since the assured had not forfeited his policy, the next question 
presented is whether the Metropolitan Company assumed liability thereunder. 
In determining this we must consider that, under the ruling hereinbefore made, the 
policy remained an “outstanding policy;” a policy “in force.” It was also an 
“unmatured” policy, since it would not mature and become payable until the death 
of the insured which occurred in September, 1930. The Union Company, which 
wrote the policy, and the Security Company, which by indorsement acknowledged 
its liability under the terms of the policy, each accepted three years’ premiums 
from the insured, and it is unnecessary to refer to the contract between these 


companies, The contract between the Security Company and the Pittsburgh 


Company provides that: “It is the purpose of this agreement to more effectually 
secure to the policy holders of the Security Trust & Life Insurance Company 
payment of their policy contracts already matured or which may hereafter mature 
according to their terms and conditions, by the perpetuity of the business, and to 
that end to transfer to the said Pittsburgh Life & Trust Company as and for a 
consideration of such assumption, and for the assumption of the payment of 
all unpaid death claims and all other policy obligations, sufficient of the assets of 


the said second party [the Security Company] to enable the said first party [the 


Pittsburgh Company] to carry out the said policy contracts. * * * Now therefore: 


in consideration of the assumption by the Pittsburgh Life & Trust Company, of 
Pittsburgh, Pa., of all the liabilities of said Security Trust & Life Insurance Com- 
pany to its living policy holders in good standing of any kind or nature whatsoever, 
as evidenced by its policies now in force, and also in consideration of the assump- 
tion of the payment of all unpaid death claims and all other bolicy liabilities, the 
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Security Trust & Life Insurance Company will transfer” certain securities and 
money to the Pittsburgh Company. Under this contract there can be no doubt that 
the Pittsburgh Company assumed liability for all policies in force and for all othe? 
policy liabilities; and the defendant company admitted that this contract and 
other contracts between the companies involved were duly executed as alleged. 
Another contract between the Security Company and the Pittsburgh Company 
relating to purchase of stock, is based on the fact that “the business of the Security 
Trust & Life Insurance Company had been reinsured in the Pittsburgh Life & 
Trust Company.” 


This brings us to a consideration of the contract between the receiver of the 
Pittsburgh Company and the Metropolitan Company. The defendant company 
insists that it is not liable on the Benton policy because it was not listed on the 
books of the Pittsburgh Company and because the assumption of liability by the 
defendant company was subject to the approval and consent of Benton, which 
was not given. With certain exceptions, not material to this case, the Metropolitan 
Company agreed “to assume, with consent of the several owners and holders thereof, 
the policies of insurance of the Pittsburgh Company, including the policies of 
all companies reinsured by it, in force by their terms on the 7th day of May, 1917. 
*** This agreement shall apply * * * to all unmatured policy contracts, * * * it 
being intended that this agreement shall cover as and from the 7th day of May, 
1917, all policy and annuity contracts of the Pittsburgh Company then in force 
and unmatured, where the holders and owners are willing to and shall consent 
to the assumption of their contracts by the Metropolitan company under the 
terms herein proposed.” It was further agreed that “all books, papers, letters, 
records, cards, files, and fixtures of the Pittsburgh Company relating to its policy 
and annuity contracts” should be turned over to the Metropolitan Company. The 
policy sued on was “in force” and therefore was assumed by the Metropolitan 
Company. Since the Metropolitan Company assumed liability for all policies of the 
Pittsburgh Company in force, it was the business of the Metropolitan Company 
to ascertain what policies were in force. They had all books, records, and files 
of the Pittsburgh Company which necessarily disclosed the deal between the 
Pittsburgh Company and the Security Company; and by proper diligence and 
investigation they could have learned of the instant contract on which the Security 
Company accepted three years’ premiums. But be that as it may, since the Met- 
ropolitan Company assumed liability for all insurance of the Pittsburgh Company 
in force, the burden was on the Metropolitan Company to know or ascertain what 
it was assuming, and its failure to do so showed a lack of business precaution 
and diligence for which the insured was not responsible. Both the receiver of the 
Pittsburgh Company and the Metropolitan Company agreed to use diligence in 
getting the consent of policyholders. In this respect also the defendant company 
was apparently lacking in diligence for it did not notify the insured in this case. 
It was not within the power of the insured to give his consent to the assumption 
of liability by the Metropolitan Company, because he had no notice and knew noth- 
ing of the receivership of the Pittsburgh Company or of the contract between 
the receiver and the Metropolitan Company. To hold that an insurance company 
could assume the obligations of a defunct insurance company which, though insol- 
vent, still had some assets, under a contract which made the assumption of liabil- 
ity dependent on the consent of policyholders who were in total ignorance of the 
contract between the two companies, and then for the companies to fail to notify 
the policyholders and by so doing nullify their contracts, would furnish ample 
opportunity for fraud. It is a matter of common knowledge that practically 
every standard life insurance company has thousands of policyholders who have 
paid-up policies put away which they never look at, the policyholder resting secure 
in the thought that his insurance is paid for and that it will be paid to his bene- 
ficiary on his death. For such a policy to be forfeited without notice to the insured 
would be a flagrant injustice. 

There are some provisions in the contract between the receiver and the defend- 
ant company that are inconsistent and of doubtful interpretation. For instance, the 
contract provides that the Metropolitan Company, with the consent of the policy- 
holders insured or reinsured by the Pittsburgh Company, may place against his 
or her policy a lien equal to “331%4% of the legal reserve thereon as it has been 
established and carried on the books of the Pittsburgh Company on May 7, 1917”; 
and the defendant company insists that since the instant policy was not carried on 
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the books of the Pittsburgh Company on said date it is not liable thereon. Yet 
the contract between the receiver and the defendant company undoubtedly 


provides that the defendant company assumes liability on all policies insured or 
reinsured by the Pittsburgh Company which were in force on May 7, 1917, and 
the policy sued on was in force on said date. The insured had no knoweldge of 
and was in no way responsible for his policy not being on the books of the 
Pittsburgh Company. Having paid for it he had a right to presume that it was 
on the books. It is undisputed that the insured had bought and paid for this 
reserve and that it belonged to him. Neither he nor his beneficiary ever received 
the benefit of the reserve. His policy expressly provided that, in the event of 
nonpayment of premiums after three or more yearly premiums had been paid, 
this reserve should be applied as a single premium for paid-up insurance. This 
paid-up insurance remained in force. The insured was in no way responsible for 
it not being on the books of the Pittsburgh Company. Each company involved, 
including the defendant, assumed the liability on policies of the preceding company 
which were in force. The insured had no notice of the receivership of the Pitts- 
burgh Company or of the contract between the receiver and the defendant, and 
therefore had no opportunity to give his consent to the assumption of liability 
by the defendant. The defendant having assumed liability for all policies in force, 
the burden was on it to ascertain what policies were in force and what it was 
assuming. 

Under the law and the facts, the judge properly ruled against the forfeiture 
of the policy; and the judgment in favor of the plaintiff is 


Affirmed. 
MacIntyre and Guerry, JJ., concur. 


REYNOLDS v. NORTHWESTERN MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 17, 1937. 
10 Northeastern Reporter (2d) 70. 
i. ADVANCE. 

An advance obtained by insured on reserve of life policy subsists as an item 
witil settlement because interest is charged on it, but in substance it is a pay- 
ment and not a loan. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. POLICY LOAN. 

Provision of policy that an advance on the security of the policy might be 
repaid at any time while policy was in force except as extended term insurance 
implied that advances were to be fully adjusted before date of expiration of 
term insurance was determined. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INTEREST. 

Provision of instrument signed by insured when he obtained an advance on 
security of policy, that interest was to be payable annually, meant not due 
annually, but capable of being repaid annually in case insured should choose to 
repay the advance with interest and thus restore policy to its original condition, 
as respects calculation of term insurance to which insured was entitled upon 
default in payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. RESERVE. 

Where both principal of Ican and interest formed part of total indebtedness 
of insured on life policy, and total indebtedness was not permitted to become 
larger than cash surrender value without avoiding the policy, in calculation of 
amount of reserve available as premium to provide for extended term insurance 
upon default in payment of premiums, deduction from reserve of interest on 
lean for fractional part of year which had elapsed at date of default together 
with amount of loan was authorized, notwithstanding provision of instrument 
signed by insured when he obtained loan that interest was to be payable 
annually. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Appellate Division. 

Action of contract by Alice B. Reynolds against the Northwestern Mutual 
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Life Insurance Company. From an order of the Appellate Division dismissing 
a report of Zottoli, J., who found for defendants, the plaintiff appeals. 
firmed. 
O. Titiev, of Boston, for plaintiff. 
. W. Black, Jr., of Boston, for defendant. 
UMMuUS, Justice. 

This is an appeal by the plaintiff, the named beneficiary of a policy of insur- 
ance upon the life of Deane S. Reynolds, in an action upon the policy, from an 
order of the Appellate Division which sustained a decision for the defendant 
upon agreed facts. 

The policy was for $5,000, issued March 5, 1919, and required payment of 
quarterly premiums of $48.70. The policy contained the following provisions: 
“3. The reserve on this policy * * * shall be in accordance with the American 
Experience Table of Mortality with interest at three per cent. * * * lla. The cash 
surrender value of this policy at any time prior to default in premium payment 
or within the grace period, shall be the then reserve on the policy * * * less any 
indebtedness to the company on account hereof * * * i1f. Upon receipt of this 
policy and a full and valid surrender of all claims hereunder, without the con- 
sent or participation of any beneficiary not irrevocably designated, the company 
will pay its then cash surrender value. * * * 1lg. At any time while this policy 
is in force except as extended term insurance, and without the consent or par- 
ticipation of any beneficiary not irrevocably designated, the company will on 
receipt of this policy properly assigned advance on the sole security hereof any 
amount up to the limit secured by its cash surrender value. The sum advanced 
shall bear interest at a rate not to exceed six per cent. per annum and may be 
repaid at any time while this policy is in force except as extended term insur- 
ance. Failure to pay either the sum advanced or interest thereon shall not 
avoid this policy unless the total indebtedness to the company on account hereof 
shall equal or exceed the then cash surrender value, nor until thirty-one days 
after notice shall have been mailed to the last known address of the insured 
and of any assignee.” 

[1] In Board of Assessors v. New York Life Ins. Co., 216 U. S. 517, 521, 522, 
30 S.Ct. 385, 54 L.Ed. 597, in deciding that advances made upon policies did not 
constitute taxable “credits” of the insurance company, the court explained such 
advances by saying that when premiums have been paid for a certain time, the 
company “becomes bound ultimately to pay what is called their reserve value, 
whether the payment of premiums is kept up or not; and this reserve value 
increases as the payments of premiums go on. A policy holder desiring to keep 
his policy on foot and yet to profit by the reserve value that it has acquired, may 
be allowed * * * to receive a sum not exceeding that present value, on the terms 
that, on the settlement of any claim under the policy, the sum so received shall 
be deducted with interest (the interest representing what it is estimated that the 
sum would have earned if retained by the * * * [company]); and that, on failure 
to pay any premium or the above-mentioned interest, the sum received shall be 
deducted from the reserve value at once. * * * As the * * * [company] never 
advances more than it already is absolutely bound for under the policy, it has 
no interest in creating a personal liability, and therefore the contract on the face 
of the [so-called] note goes on to provide that if the note is not paid when due, 
it shall be extinguished automatically by the counter credit for what we have 
called the reserve value of the policy. * * * In form it [the advance] subsists as 
an item until the settlement because interest must be charged on it. In sub- 
stance it is extinct from the beginning, because * * * it is a payment, not a loan.” 
See, also, Williams v. Union Central Life Ins. Co., 291 U.S. 170, 179, 54 S.Ct. 
348, 351, 78 L.Ed. 711, 92 A.L.R. 693. 

In the present case the insured availed himself of paragraph 11g of the policy 
by obtaining an advance of $1,575 on September 29, 1938. The last quarterly 
premium paid was that of September 5, 1933. The premium of $48.70 payable 
December 5, 1933, was never paid. The period of thirty-one days of grace 
expired on January 6, 1934. The reserve under the policy was $1,607.55. Dedutt- 
ing the advance of $1,575 left too little to pay the premium due December 5, 
1933. In that situation the applicable provision was the following: “llc. Upon 
default in payment of premium, unless paid within the grace period, the amount 
of this policy * * * less any indebtedness to the company on account hereof, 





insu 
to t 


insu 
defe 
rate 
that 
inde 
com 


or p 
tern 
side 


polic 
woul 
the | 
gat 
forn 
not 

the | 
rate 
est i 


prov 
Life 
ance 
entit 
on t 
fore 
adju 
prov 
that 
able 
with 
opin: 
incid 
ance 


requ 
( 


Life] Brady v. Metropolitan Life Ins. Co. 1631 


shall be extended automatically as non-participating term insurance for such 
time from the date of default as the then cash surrender value will provide at 
the net single premium rate for the attained age of the insured according to the 
American Experience Table of Mortality with interest at three per cent.” 

If we deduct from the reserve of $1,607.55 only the principal of the advance, 
$1,575, the balance of $32.55 would have been sufficient to provide extended term 
insurance in the sum of $3,425 ($5,000 less $1,575) to a date subsequent to the 
death of the insured on February 10, 1934. If that is the proper computation, the 
plaintiff can recover the amount of the extended term insurance. But if from 
the reserve the defendant was entitled to deduct, in addition to the principal 
advance of $1,575, interest upon that advance from September 29, 1933, to Decem- 
ber 5, 1933, amounting to $16.95, then the balance of $15.60 would have been 
sufficient only to provide such extended term insurance to February 9, 1934. 
If that is the proper computation, the insured died on February 10, 1934, without 
insurance, and the plaintiff cannot recover. The whole issue, therefore, relates 
to the propriety of deducting interest on the advance of $1,575. 

The only difficulty is caused by the language of the instrument signed by the 
insured when he obtained the advance of $1,575. He assigned- the policy to the 
defendant “as security for the repayment of said advance with interest” at the 
rate of six per cent per annum, “payable annually.” The instrument provided 
that “If the policy shall become extended term insurance the then existing 
indebtedness shall be adjusted as provided in the policy, or according to the 
company’s practice if the policy contains no provision relating thereto.” 

The plaintiff contends that no interest on the advance could become due 
or payable until September 29, 1934; and that in the computation of the extended 
term insurance in December, 1933, or January, 1934, no interest could be con- 
sidered, because none was then due. 

[2-4] The construction contended for by the plaintiff, in the event that the 
policy should be changed into extended term insurance under paragraph llc, 
would leave the company dependent upon an unsecured personal obligation of 
the insured for the interest. There was no purpose to create any personal obli- 
gation at all. Paragraph llg of the policy shows that both principal and interest 
form part of the “total indebtedness” of the insured to the company, which is 
not permitted to become larger than the cash surrender value without avoiding 
the policy. That paragraph provides that the advances “shall bear interest at a 
rate not to exceed six per cent. per annum,” and does not suggest that the inter- 
est is not to accrue day by day. The actuarial computations by which the cash 
surrender value (paragraph lla) is determined by deducting from the reserve 
“any indebtedness to the company,” would become illogical and unscientific if 
interest on advances should not be figured day by day. In the absence of a plain 
provision governing the computation of interest [Swift v. Columbian National 
Life Ins. Co., 262 Mass. 399, 160 N.E. 266; Willingham v. Equitable Life Assur- 
ance Society of the United States (C.C.A.) 86 F.(2d) 72], that consideration is 
entitled to weight. The provision of paragraph 1lg of the policy that an advance 
on the security of the policy “may be repaid at any time while this policy is in 
force except as extended term insurance” implies that advances are to be fully 
adjusted before the date of expiration of the term insurance is determined. The 
provision of the instrument signed by the insured when he obtained the advance, 
that interest was to be “payable annually,” appears to mean, not due, but cap- 
able of being repaid, annually, in case the insured chooses to repay the advance 
with interest, and thus restore the policy to its original condition. We are of 
opinion that that provision has no application to the adjustment of accounts 
incident to the conversion of the original insurance into extended term insur- 
ance. 

The plaintiff's requests for rulings which were denied present nothing 
requiring further discussion. 

Order dismissing report affirmed. 


BRADY v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 17, 1937. 
10 Northeastern Reporter (2d) 58. 
SURRENDER VALUES. 
An employee who, while receiving disability benefits under group policy, ter- 
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minated his employment and requested and received: cash surrender value of policy 
under provision of policy making cash surrender value payable to employee on 
termination of employment, if he was not entitled to receive any disability benefits 
under the certificate surrendered, elected to surrender his claim for disability 
benefits, and hence could not receover any benefits. 
(For other cases, see Insurance, Dec. Dig. § 603.) 
Exceptions from Superior Court, Suffolk County; Goldberg, Judge. 
Action of contract by Francis J. Brady against the Metropolitan Life Insurance 
Company. Verdict was ordered for the defendant, and the plaintiff brings excep- 
tions. 
Exceptions overruled. 
John W. Walsh, of Boston (W. J. Walsh, Jr., of Boston, of counsel), for 
plaintiff. 
D. E. Murphy, of Boston, for defendant. 
LumMMus, Justice 
The plaintiff was an employee of the defendant insurance company, which 
issued to him a certificate of group insurance, providing for the payment of $40 a 
week in the event of total disability. 
The plaintiff was paid disability benefits from September 10, 1934, to some time 
in December, 1934, when he returned to work. He became disabled again on April of i 
25, 1935, and remained disabled until June 11, 1935. indi 
After the plaintiff ceased to be an employee, whether that occurred on April 
25, or June 11, 1935, he elected, as he had a right to do under the certificate and the 
group contract under which the certificate was issued, to receive the cash surrender 
value of the policy, and on June 13, 1935, he did receive that value, which was the 
sum of $305.20. He surrendered his certificate to the defendant, as the group con- 
tract required him to do before the cash surrender value could become payable. 
The exact language of the provision for surrender is as follows: “If on the date 
of such termination of employment the employee is not receiving or entitled to 
receive any retirement annuity payments or disability benefits hereunder, the insur- 
ance company will pay to the employee a cash surrender value, the amount of which 
shall be the percentage set forth in the schedule on page 3 hereof, of the aggregate 
of the employee’s contributions which were actually made under the group contract 
by such employee and received by the insurance company.” not | 
In an action to recover disability benefits for the period of disability in the wor 
spring of 1935, the trial judge directed a verdict for the defendant, subject to the surv 
plaintiff’s exception. 
When the plaintiff made his election, the disability benefits due him amounted 9D 
to less than $270, but by accepting the surrender value he could obtain $305.20. For , 
all that appears in the record, his period of disability was at an end. He may 
have desired to end his employment and his insurance altogether. He could obtain 
the surrender value only on the footing that he was “not * * * entitled to receive 
any * * * disability benefits” under the certificate surrendered. By the surrender 
the whole foundation of his claim ceased to exist. He must be held to his election. 
Exceptions overruled. 


KRUGER v. JOHN HANCOCK MUT. LIFE INS. CO. 
BLACKWELL v. SAME. 
JOHN HANCOCK MUT. LIFE INS. CO. v. BOSTON SAFE 
DEPOSIT & TRUST CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 15, 1937. 
10 Northeastern Reporter (2d) 97. 
1. CHANGE OF BENEFICIARY. 

Where life policy expresses no other condition than provision that insured 
reserves right to change beneficiaries, named beneficiary takes qualified vested 
interest which will be divested if insured exercises right reserved. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. DEATH OF BENEFICIARY. 

An insured in creating interest in named beneficiary in life policy may attach 4 
thereto condition that, on beneficiary not surviving insured, interest of beneficiary 
shall terminate and thus not be transmissible to beneficiary’s legal representatives. | 

(For other cases, see Insurance, Dec. Dig. § 589.) _— 
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3. DEATH OF BENEFICIARY. 

In construing life policy, court would, if possible, give meaning to words “if 
living” as used in provision in policy that insurer should make payment to insured’s 
two children in equal shares to each, “if living.” 

(For other cases, see Insurance, Dec. Dig. § 589.) 

4. SURVIVORSHIP. 

In construing life policy; containing provision that insurer should make pay- 
ment to insured’s two children “in equal shares to each, if living,” court would 
apply limiting phrase “if living,” to last antecedent, the word “each.” 

(For other cases, see Insurance, Dec. Dig. § 589.) 

5. SURVIVORSHIP. 

Where life policy provided that insurer should make payment to insured’s two 
children “in equal shares to each, if living,” insured’s intent was that payment 
should be made to her two children, equally if living at her death. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

6, SURVIVORSHIP. 

Where life policy contained alternative contingencies as to payment of proceeds 
of insurance “if no beneficiary be then living” at insured’s death, such words 
indicated general intent that payment of proceeds of policy should not be made to 
any beneficiary who died before insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

7. DEATH OF BENEFICIARY. 

Where life policy provided for payment to insured’s two children “in equal 
shares to each, if living,” administrator of child of insured, who predeceased insured, 
was not entitled to half of proceeds of policy, since manifest intention of insured 
was to impose condition that children should be living at her death. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

8 SURVIVORSHIP. 

Where life policy provided for payment to insured’s two children “in equal 
shares to each, if living,” and one child predeceased insured, surviving child was 
not entitled to all proceeds from policy, but merely to one-half of proceeds, since 
words of policy indicated severance of interests, not creation of joint interest with 
survivorship. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

9. DESIGNATION OF BENEFICIARY. = 

The designation of beneficiary named in life policy, procured by insured, is in 
nature of declaration of trust. 


(For other cases, see Insurance, Dec. Dig. § 585{[1].) 
10. DEATH OF BENEFICIARY. 

Where life policy provided for payment to insured’s two children “in equal 
shares to each, if living,” and designated no other beneficiary, and one child pre- 
deceased insured, deceased child’s interest, which was terminated by his death, 
reverted as a lapsed trust to legal representative of insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 


Report from Superior Court, Suffolk County; Pinanski, Judge. 

Actions of contract by Joseph Kruger, administrator, against the John Hancock 
Mutual Life Insurance Company, by Agnes K. Blackwell against the John Hancock 
Mutual Life Insurance Company, and by the John Hancock Mutual Life Insurance 
Company against the Boston Safe Deposit & Trust Company, executor. On report 
by the superior court without a jury, which found for plaintiff in the first action in 
the sum of $448.11, and for the defendants in the other actions. 

Judgment entered for the defendant in each action. 

J. Kruger, of Boston, pro se. 

A. L. Hyland, of Boston, for John Hancock Mut. Life Ins. Co. 

J. Abbott, of Boston, for plaintiff Blackwell. 

C. M. Rogerson, of Boston, for Boston Safe Deposit & Trust Co. 

DonaHuE, Justice. 


The John Hancock Mutual Life Insurance Company on the application of 
Louise C. Pfaff, in 1902, issued a policy of insurance on her life. The policy pro- 
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vided that the insurer “does insure the life of Louise C. Pfaff * * * in the amount 
of Etght hundred Dollars, and promises to pay said amount * * * upon satisfac- 
tory proof of the death of said Insured, to her children, Gerard H. and Agnes K. 
Pfaff, in equal shares to each, if living, or to such other beneficiary as may, according 
to the conditions hereof, be finally designated and recognized by endorsement 
hereon; or if mo beneficiary be then living, then to the executor of the said 
Insured. * * * ” The policy contained a provision reserving to the insured the 
right to change the beneficiary. The application for insurance which is attached 
to and made a part of the policy stated: “I hereby apply to the * * * Insurance 
Company * * * for insurance on my life * * * to the amount of $800.00 for the 
benefit of Gerard H. Pfaff & Agnes K. Pfaff, my two children, equally if living 
at my death, otherwise to my executor or administrator. * * * ” The words quoted 
above appearing in italics were inserted in writing on printed forms of policy and 
application in which the other words above quoted appear in print. 

After the death of the insured which occurred in 1933 the insurer paid one half 
the proceeds of the policy to the named beneficiary Agnes and one half to the exec- 
utor of the insured. The named beneficiary Gerard died intestate in 1925 leaving 
as his only heir at law and next of kin a minor son. The administrator of the 
estate of Gerard, who is the plaintiff in the first of these actions, contends that one 
half the proceeds of the policy should have been paid to him as administrator. The 
named beneficiary Agnes, who is the plaintiff in the second action, contends that she 
should have been paid the entire proceeds of the policy. The insurer brought the 
third action to recover from the executor of the will of the insured the amount of 
one half the proceeds of the policy paid by it to the executor, contending that 
in the event it is held that such payment should not have been made, the insurer 
is entitled to recover the amount of the payment on the ground that it was made 
under a mistake of fact. 


The three actions were tried together before a judge of the Superior Court, sit- 
ting without jury, on a statement of agreed facts, the insurance policy, and the 
application for insurance. He found for the administrator of the estate of Gerard 
for the amount of one half the proceeds of the policy with interest, found for the 
defendants in other two actions, and reported the three cases for the determination 
of this court, “judgment to be entered in accordance with the stipulations contained 
in said ‘Statement of Agreed Facts.’” 

{1, 2] It is the contention of the administrator of the estate of the named 
beneficiary Gerard that his intestate took, upon the issuance of the policy, a vested 
interest which was not divested by the death of Gerard before the death of the 
insured. When the language of a life insurance policy expresses no other condition 
than a provision that the insured receives the right to change the beneficiaries, a 
named beneficiary takes a qualified vested interest which will be divested if the 
insured exercises the right reserved. Kochanek v. Prudential Ins. Co. of America, 
262 Mass. 174, 177, 159 N.E. 520; Resnek v. Mutual Life Ins. Co. of New York, 286 
Mass. 305, 308, 190 N.E. 603. But an insured in creating an interest in a named 
beneficiary may attach thereto the condition that, upon the beneficiary not surviving 
the insured, the interest of the beneficiary shall terminate and thus not be transmissi- 
ble to his legal representatives. Fuller v. Linzee, 135 Mass. 468, 470; Haskins v. 
Kendall, 158 Mass. 224, 227, 33 N.E. 495, 35 Am.St.Rep. 490; Wilde v. Wilde, 209 
Mass. 205, 208, 95 N.E. 295; Davis v. New York Life Ins. Co., 212 Mass. 310, 314, 
98 N.E. 1043, 41 L.R.A.(N.S.) 250; Hersam v. AStna Life Ins. Co., 225 Mass. 425, 
427,114 N.E. 711. The contention of the administrator of the estate of Gerard pre- 
sents the question whether the policy in the present case expresses such a condition. 

[3-5] The policy states obligations of the insurer with respect to the payment 
of its proceeds after the death of the insured upon the happening of certain alter- 
natively described contingencies. It first provides that the insurer must make such 
a payment to the two “children” of the insured, whose names are stated, “in equal 
shares to each, if living. * * *” The contingent words “if living” are to be given a 
meaning if that is reasonably possible. Maksymiuk v. Puceta, 279 Mass. 346, 353, 
181 N.E. 388; Bray v. Hickman, 263 Mass. 409, 414, 161 N.E. 612. The natural 
construction of the limiting phrase “if living” is to apply it to the last antecedent, 
which is the word “each.” See Williams v. Old Colony Street Railway, 193 Mass. 
305, 307, 79 N.E. 484; Hopkins v. Hopkins, 287 Mass. 542, 547, 192 N.E. 145, 95 
A.L.R. 1286. Thus applied, the intent is indicated not only that a division of the 





Life] Kruger v. John Hancock Mutual Life Ins. Co. 1635 


proceeds of the policy into equal shares was contemplated but also that the insurer 
was obligated to make a payment from the proceeds of the policy under this clause 
only to a child of the insured named as a beneficiary who should survive the 
death of the insured. Such an intent is also indicated by the language of the 
application for insurance “for the benefit of * * * [the named beneficiaries], my 
two children, equally if living at my death.” 


[6] The words of the policy manifesting this intent as to the payment of its 
proceeds to the named children of the insured are in writing. They are followed by 
the printed words “or to such other beneficiary as may * * * be finally designated 
and recognized by endorsement thereon; or if no beneficiary be then living, then 
to the executor of the said Insured.” Neither of these two alternative contingencies 
happened. But the words “if no beneficiary be then living” indicate a general 
intent that a payment of the proceeds of the policy should not be made to any 
beneficiary who died before the insured. 

[7] We think that the provision for the payment of the proceeds of the policy to 
the named children of the insured “in equal shares to each, if living” manifests the 
intent to impose the condition that a payment under this clause could be made only 
to a child who was living at the time of the insured’s death and that it must be held 
that the administrator of the estate of Gerard is not entitled to one half the pro- 
ceeds of the policy 


The decision in the case of Fish v. Massachusetts Mutual Life Ins. Co., 186 
Mass. 358, 71 N.E. 786, is not, as the administrator of the estate of Gerard 
contends, here controlling. There the policy provided that upon the death of the 
insurer the proceeds should be paid to his wife and child, “or if they are not 
living” to his assigns or legal representatives. Because of the definite word of 
plurality, “they,” in the limiting clause it was held, in the absence of language 
indicative of a contrary intent, that the clause was applicable only if both wife and 
child failed to survive the insured, and consequently that the interest of the wife, 
who died before the insured, was not divested by her death. In the present case 
the words “in equal shares to each, if living,” incorporated in the clause creating 
the interests of the beneficiaries, when given their ordinary meaning indicate that 
the interests were contemplated as several and individual and that either of the bene- 
ficiaries was entitled to a payment out of the proceeds of the policy only “if living” 
at the time the insured died. 

[8] The named beneficiary Agnes contends that in the event which happened, 
the death of the other named beneficiary before the death of the insured, she became 
entitled to the entire proceeds of the policy. We do not think that the language of 
the policy manifests the intent to create a joint interest in the two named 
beneficiaries with the right in the survivor to take the whole of the proceeds. The 
policy requires the payment of the proceeds to the named beneficiaries “in equal 
shares to each” and the application states that the policy was sought “for the benefit” 
of Gerard and Agnes, “my two children, equally.” These are words indicative of 
the severance of interests, not of the creation of a joint interest. See Shattuck v. 
Wall, 174 Mass. 167, 169, 54 N.E. 488. The language does not manifest the intent 
to create an interest in a class, the members of which are to be determined as of 
the time of the insured’s death. The beneficiaries are mentioned by name and a 
division of the proceeds into halves and the distribution of one half to each 
beneficiary are directed. See Boynton v. Boynton, 266 Mass. 454, 460, 165 N.E. 489. 
The intent is manifest to create a separate interest in each beneficiary individually. 

here are no words indicating the intent to create any interest through survivor- 
ship. Under the construction which must be given to the language used the 
beneficiary Agnes was not entitled to the entire proceeds of the policy upon the 
death of the insured. 

[9, 10] The policy in terms makes no provision, upon the happening of the con- 
tingency that one of the two named beneficiaries dies before the insured, for the 
payment of the one half of the proceeds of the policy which such beneficiary would 
have taken if then living. The designation of a beneficiary named in a policy of life 
insurance procured by the insured is in the nature of a declaration of a trust. Tyler 
v. Treasurer & Receiver General, 226 Mass. 306, 308, 115 N.E. 300, L.R.A.1917D, 
633; Boyden v. Massachusetts Mutual Life Ins. Co., 153 Mass. 544, 546, 27 N.E. 669; 
Pingrey v. National Life Ins. Co. 144 Mass. 374, 382, 11 N.E. 562; Gould v. 
Emerson, 99 Mass. 154, 157, 96 Am.Dec. 720. The insured who procures such a 








1636 The Insurance Law Journal, Vol. 89 [Dec., 1937 


policy holds the insurer’s promise to pay the proceeds, for the benefit of the 
beneficiary. If under a life insurance policy taken out by the insured a beneficiary’s 
interest is terminated by his death before the death of the insured and no other 
beneficiary is designated to take that interest, it reverts as a lapsed trust to the 
legal representative of the insured. Hersam v. AStna Life Ins. Co., 225 Mass. 425, 
427, 114 N.E. 711; Millard v. Brayton, 177 Mass. 533, 542, 59 N.E. 436, 52 L.R.A. 
117, 83 Am.St.Rep. 294; Haskins v. Kendall, 158 Mass. 224, 227, 33 N.E. 495, 35 
Am.St.Rep. 490; Bancroft v. Russell, 157 Mass. 47, 50, 31 N.E. 710; Fuller v. 
Linzee, 135 Mass. 468, 473. In the present case the insurer properly paid one half 
the proceeds of the policy to the executor of the insured. 

A stipulation of the parties provided the disposition which should be made of 
these three cases in the event that this court reached the conclusions hereinbefore 
stated. In accordance with the stipulation and the terms of the report judgment is 
to be entered for the defendant in each of these cases. 

So ordered. 


HOWARD v. METROPOLITAN LIFE INS. CO. No. 8. 
Supreme Court of Michigan. Sept. 1, 1937. 
274 Northwestern Reporter 706. 
1. FACILITY OF PAYMENT. 

Legal wife and administratrix of estate of insured could not recover from 
insurer on life policies containing facility of payment clause, where insurer had paid 
insurance to woman, who had lived with insured and posed as insured’s wife, and 
who had paid insured’s funeral expenses and other bills in excess of value of pol- 
icies, irrespective of any notice to insurer that she was not insured’s legal wife. 


(For other cases, see Insurance, Dec. .Dig. § 583[2].) 


2. FUNERAL EXPENSES. 

That insurer paid out money on life policies with facility of payment clauses 
to woman who was living with insured and peas as his wife at the time of his 
death, without first ascertaining that she had assumed insured’s funeral expenses, 
did not entitle legal wife to recover from insurer, where woman not insured’s legal 
wife did in fact pay funeral expenses and other bills aggregating more than pol- 
icies. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Circuit Court, Wayne County; Theodore J. Richter, Judge. 

Action by Roxie Howard, administratrix of the estate of Henry Howard, 
deceased, against the Metropolitan Life Insurance Company. From a judgment 
in favor of the defendant, the plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. © j 

Roxborough & Taliaferro, of Detroit (Robert J. Evans, of Detroit, of counsel), 
for appellant. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (Max L. Veech, of Detroit, 
on the brief), for appellee. 

BurzeEt, Justice. 


Roxie Howard, administratrix of the estate of Henry Howard, appeals from 
- a judgment for defendant rendered by the trial judge without a jury. In 1915, 
Henry Howard, decedent, took out a policy with defendant company in which 
his mother was designated his beneficiary. In 1917, he took out another policy 
in favor of Roxie Fox, wife. In 1920, he took out the two policies in dispute in 
the instant case; one was in the amount of $256, and the other for $192, no bene- 
ficiary ae named in either policy. In 1924, he took out another policy of $500 
in favor of Roxie Howard, wife, but this policy had lapsed prior to the death 
of insured. The two policies in dispute were made payable by defendant to “hus- 
band or wife, or any relative by blood or connection by marriage of the insured, 
or to any other person appearing to said company to be equitably entitled to the 
same by reason of having incurred expense on behalf of the insured, or for his 
or her burial.” : 

Henry Howard died on February 20, 1928. About three years prior to his 
death, plaintiff went to Chicago and lived there continuously until about four weeks 
after the death of decedent. Decedent remained in Detroit, where he was employed 
by Dodge Bros. Shortly after her departure, he began living with another woman 
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who was known as Emma Whitfield. She publicly assumed the name of Emma 
Howard. She and decedent openly lived together as husband and wife for approxi- 
mately three years. They opened a small tailoring shop which she managed dur- 
ing the day time while he worked at Dodge Bros. She was known as Emma 
Howard, wife of decedent. Upon his death, she made the funeral arrangements 
and took the body to Natchez, Miss., for burial. Her testimony that from her 
own funds she expended a sum in excess of the amount due under the two policies 
for funeral expenses is undisputed. Upon her return from the South, she took 
the two policies in question to defendant’s office. She testified that she told 
defendant's agent that she was decedent’s wife, and that she either had taken care 
of or would pay the funeral expenses and doctor’s bill. 

[1] Plaintiff, as appellant, claimed that the court erred because the $500 
lapsed policy, taken out in 1924 by decedent, named Roxie Howard as his wife 
and that thus defendant had notice from its own records that Roxie, and not 
Emma, was decedent’s wife, and that, under the circumstances, it had no right 
to pay the amounts of the two small policies to Emma. Even assuming this 
to be true, defendant did have the right to pay the insurance to Emma, who not 
only contracted to pay, but did pay the funeral expenses and other bills in excess 
of the aggregate of the two policies. The facility of payment clause in the policy 
so provided. The funeral expenses and other bills would have been a charge 
against the estate of Henry Howard on whose behalf plaintiff, as administratrix, 
has brought suit. 

[2] Appellant further claims that the judge found that the defendant had 
paid out the money to Emma Howard without first ascertaining that she had 
assumed or paid the funeral expenses. Even if the record justifies this finding, 
the fact that Emma did pay the funeral expenses and the other bills, aggregating 
more than the two policies, has relieved defendant from liability. See Sylvester 
v. Metropolitan Life Ins. Co., 255 Mich. 302, 238 N.W. 234. 

The judgment is affirmed, with costs to defendant. 

Fead, C. J., and North, Wiest, Bushnell, Sharpe, Potter, and Chandler, JJ., 


concur. 


LUKASWIECZ v. GENERAL AMERICAN LIFE INS. CO. et al. No. 55. 
Supreme Court of Michigan. Sept. 1, 1937. 
274 Northwestern Reporter 712. 
1. CANCELLATION. 


A statement by some one who answered ‘phone at employer’s place of busi- 
ness that employee’s insurance under group policy had been canceled about six 
months ago, in response to alleged ’phone call of employee’s daughter, was not 
a waiver of proof of claim. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

2. LAPSE. 

The burden was on beneficiary of group policy to show that insured became 
totally and permanently disabled before certificate of insurance lapsed, it being 
insufficient to show that during time certificate was in force, insured was suffering 
from a hernia which resulted in total and permanent disability after the insurance 
was no longer in effect. 

(For other cases, see Insurance, Dec. Dig. §§ 646[6], 665[5].) 

3. ABILITY TO WORK. 

Beneficiary of group policy was not entitled to recover for death of insured 
where insured actually worked for employer up to and including date of alleged 
permanent and total disability, which was also date on which insured’s certificate 
had expired, and worked thereafter as he did before with no evidence of disability 
other than that he was required to retire early and spent his week-ends in bed. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Wayne County; Joseph A. Moynihan, Judge. 

Action by Mary Lukaswiecz against the General American Life Insurance 
Company and the Briggs Manufacturing Company, jointly and severally. Judg- 
—> Senet notwithstanding a verdict for plaintiff and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench, except Butzel, J. 

Sol Blumrosen, of Detroit, for appellant. 
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Walters, Carmichael & Head, of Detroit, for appellees. 

BusHNELL, Justice. 

Plaintiff had a verdict at the hands of a jury on two group insurance certif- 
icates, but a motion for a directed verdict, having been previously taken under 
advisement, the court entered a judgment non obstante veredicto for the defend- 
ants. 

Plaintiff’s decedent, Felix Lukaswiecz, was employed by Briggs Manufacturing 
Company in 1929 as a spot sprayer, and was laid off on buseaier 7, 1932, when 
Briggs reduced its force of employees. He was re-employed on June 14, 
1933, but did not reapply for insurance or ask that either of his former certificates 
of insurance be reinstated. He was again laid off on October 2, 1933, and when 
notified in November by Briggs Manufacturing Company to return to work, it 
was discovered that Lukaswiecz had a hernia and did not possess the required 
citizenship papers. At this time, decedent signed a paper in which he acknowledged 
that his ruptured condition barred further employment, and that, if given work, 
he would have the physical condition cared for by his own physician. Lukaswiecz 
underwent a hernictomy on December 9, 1933, and died of post-operative pneumonia 
on the 13th of the same month. 

Between June and October of 1933, decedent received nine pay checks from 
the Briggs Company, all of which he indorsed, and on five of which there was 
stamped in red ink the following: 

“Important Notice to you 

“This is to inform you that you are not insured under the group plan.” 

Payment of insurance having been refused, the widow of Lukaswiecz began 
suit claiming that her husband’s total and permanent disability occurred in Octo- 
ber of 1933. After defendants answered this declaration, it was amended, by 
leave of court, to show that plaintiff claimed her decedent became “permanently 
and totally disabled on or about December 7, 1932.” 

Defendants denied this averment and said that if Lukaswiecz’ disability 
occurred on the date claimed, “neither he nor any one for or on behalf of him 
ever at any time rendered to the defendants or either of them, any proof of 
such claimed total and permanent disability, as required by the policies of insurance 
declared upon.” 

Plaintiff testified that her husband had been ruptured in 1924 and that his 
condition was so bad between December, 1932, and June, 1933, that he was unable 
to work and spent all of his time in bed, that she had to rub him constantly to 
allay the pain, and that although he worked from June to October, 1933, he was 
forced to go to bed every night immediately after supper and always remained 
there on Saturday afternoons and on Sundays. This testimony was corroborated 
by a fellow workman. 

In support of a claim of a waiver of notice, plaintiff’s daughter, Lillian 
Lukaswiecz, aged nineteen, testified that after her father came home on December 
7, 1932, she ’phoned the Briggs factory. She said that a girl answered the tele- 


phone. “I told her I would like to talk to the manager of the insurance depart- 


ment. The girl told me to wait and she would call the manager to the ’phone. 
* * * Well I told him dad worked for the Briggs Manufacturing Company sick 
in bed now. * * * And they told me father could not get anything until about 
six months, so I say, ‘How will we keep that up?’ He says, ‘Don’t worry, the 
Briggs will take care of that, they will keep the insurance up, if we don’t we will 
write your father a letter.’ That was all.” 


This same witness testified on redirect examination: “In October when he 
got laid off I called up again and I told him I called up once before about the 
insurance. I says, ‘Daddy is sick in bed,’ I says he was paying it, I says, ‘You 
told me to keep the insurance up.’ They says, ‘We canceled the insurance about 
six months ago;’ after telling me to keep the insurance up.” 


[1] A statement by some one who answered the ’phone at Briggs that “we 
canceled the insurance about six months ago,” was not a waiver of proof of claim. 


Gambino v. Northern Insurance Company, 232 Mich. 561, 205 N.W. 480, and Id. 
234 Mich. 651, 209 N.W, 119. 


[2] The burden was upon plaintiff to show that decedent became totally and 
permanently disabled before the certificate of insurance lapsed. It is not sufficient 
to show that during the time the certificate was in force Lukaswiecz was suffering 
from a hernia which resulted in total and permanent disability after the insurance 
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was no longer in effect. Such proofs as are required by Boyd v. Equitable Life 
Assurance Society, 274 Mich. 1, 263 N.W. 780, are not found in the instant record. 

[3] In addition to the foregoing, the situation presented by this appeal is 
controlled by the recent case of Sanders v. Prudential Insurance Co., 279 Mich. 
608, 273 N.W. 286, which was also an appeal from a judgment for defendant nog 
obstante veredicto: 

“Sanders’ last day of work was February 9, 1933. He returned to the plant 
on the 13th, but there was no work for him as the company was about to discontinue 
operations. Later he applied for work elsewhere, but did not obtain employment. 
He first consulted a doctor on September 15th and was found to have an advanced 
condition of a progressive heart affection. He died of the disease October 15, 
1933.’ 

It is claimed, in the instant case, that the testimony was sufficient to permit 
the jury to conclude that the insured was permanently and totally disabled on or 
about December 7, 1932. 

We paraphrase our holding in the Sanders Case, supra. The difficulty with 
plaintiff’s position is that such inferences cannot prevail against the undisputed 
physical fact that Lukaswiecz actually worked for Briggs Manufacturing Company 
up to and including December 7, 1932, without any claim or appearance of disabil- 
ity. He did his full work up to that time, and there is no evidence other than 
the testimony that, he was required to retire early and spent his week-ends in bed, 
that he was not able to work between June and October of 1933, as he did before. 
As the facts failed to show the necessary disability while the certificate was in 
force; the court was not in error in entering judgment for defendants. 


The judgment is affirmed, with costs to appellee. 
Fead, C. J., and North, Wiest, Sharpe, Potter, and Chandler, JJ., concur. 


PREVEDEN v. METROPOLITAN LIFE INS. CO. No. 31162. 


Supreme Court of Minnesota. Aug. 6, 1937. 
274 Northwestern Reporter 685. 
2. TOTAL DISABILITY. 

In action on disability riders attached to Illinois life policies indemnifying 
insured from disability to carry on any occupation or work for profit, instruction 
that jury would be justified in finding that insured was “totally and permanently 
disabled,” within policies’ terms, if it found that he was suffering from such 
impairment of health and capacity that he was unable to follow, with reason- 
able continuity, substantial and material part of some gainful work or occupation, 
was not erroneous under Illinois law. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. DEAFNESS. 

A language teacher, seeking to recover disability benefits under riders 
attached to life policies for total and permanent disability because of deafness 
resulting from head injury, had burden of proving that he was totally and per- 
manently disabled to teach and also to engage in any occupation or trade for 
profit. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Syllabus by the Court. 

1. The opinion of a physician or surgeon as to the condition of an injured 
or diseased person, based wholly or in part on the history of the case as told to 
him by the latter on a personal examination, is inadmissible where the examin- 
ation was made for the purpose of qualifying the physician or surgeon to testify 
as a medical expert. 


2. In an action brought on disability clauses attached to two Illinois con- 
tracts of insurance, held that, under the Illinois law, it was not error. for the trial 
court to charge the jury that it would be justified in finding that the insured 


was totally and permanently disabled within the meaning of the disability clauses 
if it found that he “was suffering from such impairment of health and capacity 
that * * * he was unable to follow, with reasonable continuity, the substantial 
and material parts of some gainful work or occupation, * * *.” 


3. Part of court’s charge was subjected to criticism as stated in the opinion. 
4. While it is doubtful if the evidence sustains the verdict in the present 
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state of the record, plaintiff should be given the opportunity of «another trial, 
rather than have judgment ordered against him. 

Appeal from District Court, St. Louis County, Bert Fesler, Judge. 

Action by Francis R. Preveden against the Metropolitan Life Insurance 
Company. There was a verdict for plaintiff, and, from an order denying its 
motion for judgment notwithstanding the verdict or for a new trial, defendant 
appeals. 

Reversed. 

Snyder, Gale & Richards and Edmund T. Montgomery, all of Minneapolis, 
for appellant. 

Roderick Gunn, of Duluth, for respondent. 

Hirton, Justice. 

This is an appeal from the order of the district court of St. Louis county, 
denying defendant's motion for judgment notwithstanding the verdict or for a 
new trial after a verdict was rendered therein for the plaintiff. 

The action was brought to recover thirteen installments claimed to be due 
under disability riders attached to two $10,000 life insurance policies issued by 
the defendant to the plaintiff in Illinois in April, 1928. By the terms of each 
rider plaintiff was to receive $100 a month upon the defendant’s receipt of due 
proof that, “ * * * the insured has, * * * become totally and permanently disabled, 
as the result of bodily injury or disease occurring and originating after the issu- 
ance of said Policy, so as to be prevented thereby from engaging in any occu- 
pation and performing any work for compensation or profit * * *.” 

Plaintiff, a man 46 years of age, by reason of an accident March 5, 1934, 
claims that he was totally and permanently disabled so as to be entitled to the 
payments provided for under the terms of the above disability clauses. He testi- 
fied that on the day in question the walks and streets in the city of Duluth, 
Minn., were slippery, due to snow and ice, and that while he was descending a 
hill, he slipped and fell several times. It is also his claim that he suffered an 
injury in falling, which has led to a gradual deafness upon which he bases his 
right to receive total and permanent disability benefits from the defendant. 

It appears that the plaintiff has devoted nearly his entire life to the study 
and teaching of languages, and at the time of the accident he was teaching in a 
school in Duluth. He testified that he has not been able to teach since he lost 
his hearing. The trial resulted in a verdict for the plaintiff for $2,600, repre- 
senting $200 a month for the period from December 1, 1934, to January 1, 1936. 

[1] Defendant contends that the learned trial court committed error in admit- 
ting, over defendant’s objections, the testimony of certain medical witnesses. We 
think this pont is well taken. Dr. Hayden testified that he examined the plaintiff 
several times but did not examine him at any time for the purpose of treating 
him for loss of hearing. He was permitted to give his opinion as to the probable 
cause of the plaintiff's deafness, its nature and degree, and also its permanency. 
This opinion was based partly on the statements of the plaintiff made to the 
witness in relating the history of the case and the various symptoms of which he 
complained, and partly on the result of certain tests which the witness had given 
the plaintiff. The witness was permitted to relate what the statements were that 
the plaintiff made to him, and also to describe fully the nature of the tests given 
and the results reached. 

It is obvious that Dr. Hayden was consulted for the purpose of qualifying 
him to testify. He stated on the stand that he was not consulted for the purpose 
of treatment. The opinion of a physician or surgeon as to. the 
condition of an injured or diseased rson, based wholly or in_ part 
on the history of the case as told to him by the latter on a 
personal examination, is inadmissible where the examination was made 
for the purpose of qualifying the physician er surgeon to testify 
as a medical expert. Faltico v. Minneapolis Street Railway Co., 198 Minn. 
88, 268 N.W. 857; 65 A.L.R. 1217, 1219. The circumstances under which the 
descriptive statements of a sick or injured person as to the symptoms and effects 
of his malady and the opinion of the expert witness based thereon are admis- 
sible are stated in Sund v. Chicago, R. I. & P. Ry. Co., 164 Minn. 24, 26, 204 
N.W. 628, as follows: “First, they must have been made to a medical attendant 
for the purpose of medical treatment. Second, they must relate to existing pain 
or other symptoms from which the patient is suffering at the time, and must 
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not relate to past transactions or symptoms, however closely related to the 
present sickness. Third, such statements are only admissible when the medical 
attendant is called upon to give an expert opinion based in part upon them.” 
(Citing cases.) 

The danger of admitting such testimony is apparent. When a doctor is con- 
sulted for the purpose of treatment, it may safely be assumed that the patient 
will tell the truth to the doctor since he is interested primarily in being cured. 
However, when he goes to a doctor for the purpose of qualifying the latter to 
testify, the natural tendency and inducement would be to the contrary. 

The same might be said for the tests given by Dr. Hayden to the plaintiff. 
They were not for the purpose of enabling him to treat the plaintiff, and they 
depended almost entirely upon the subjective reactions of the patient. While 
the opinion of.the doctor based thereon might be entirely correct, there is no 
method of determining if the reactions themselves were bona fide or feigned. 

We have referred only to the testimony of Dr. Hayden. Similar error was 
committed in admitting the testimony of other medical witnesses but it is 
unnecessary to make specific reference thereto. What has already been said 
will govern the admission of such testimony in the event of another trial. With 
reference to this possibility, it is necessary to discuss other errors assigned by 
the defendant. 

[2] It is claimed that the trial court erred in instructing the jury as to what 
constitutes total and permanent disability within the meaning of the insurance 
contracts here involved. The policies are Illinois contracts and this case is con- 
trolled by the law of that state. We are not concerned with what the result 
would be if the action were one based on a Minnesota contract. 

The trial court charged the jury that if it found that the plaintiff “was suf- 
fering from such impairment of health and capacity that * * * he was unable to 
follow, with reasonable continuity, the substantial and material parts of some 
gainful work or occupation, * * *” it would be justified in finding that he was 
totally and permanently disabled within the meaning of the language of the 
policies. This instruction was substantially in accord with the law of Illinois. 
In Grand Lodge Brotherhood of Locomotive Firemen v. Orrell, 206 Ill. 208, 69 
N.E. 68, 69, the by-law provided for the payments of benefits to a member of 
the organization, “who shall be totally and permanently incapacitated from per- 
forming manual labor.” One of the instructions to the jury, given by the trial 
court in that case, was as follows: “The term ‘manual labor,’ in its ordinary 
and usual meaning and acceptation, means labor performed by and with the 
hands or hand, and it implies the ability for such sustained exercise and use of 
the hands or hand at labor as will enable a person thereby to earn or assist in 
earning a livelihood. Being able to temporarily use the hands or hand at and 
in some kind of labor, but without the ability to sustain such ordinary exercise 
and use of the hands at some useful labor whereby money may be earned to 
substantially assist in earning a livelihood at some kind of manual labor, does not 
constitute the ability to perform manual labor as it must be understood was con- 
templated by the parties to the indemnity contract sued upon and relied on in 
this action.” In approving this instruction, the Illinois Supreme Court used the 
the following language (206 Ill. 208, at page 211, 69 N.E. 68): “The construction 
given by the instruction is proper. A condition of absolute and complete inca- 
pacity to do any manual labor ought not to be regarded as the true construction 
cf the language of the by-law. Total inability to perform manual labor to an 
extent necessary to entitle him to receive earnings is what is meant. One who has 
power to use his hand or hands at labor for a brief effort only, and who is lack 
in power to sustain the effort for a sufficient length of time to make the result 
thereof of any benefit to him in the way of assisting in his support, is for all 
practical purposes and in every actual sense totally incapacitated from performing 
manual labor.’ (Italics supplied.) 

It is true that the disability insured against in that contract had reference 
only to the ability of the insured to perform manual labor, but the construction 
to be given the words, “totally and permanently incapacitated” (or disabled), 
would be the same regardless of whether the disability against which the insured 
is indemnified pertains to only one trade, occupation, or type of work, or to all 
trades and occupations. Total and permanent disability does not mean that the 
insured must be completely helpless or 100 per cent. deficient. Missouri State 
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Life Ins. Co. v. Copas, 265 Ill.App. 478; Steffan v. Bankers Life Co. of Iowa, 
267 Ill.App. 248; Hanon v. Kansas City Life Ins. Co., 269 Ill.App. 135. There 
was no error in that part of the court’s charge quoted in this case. 

The disability clause here involved does not indemnify the plaintiff against 
merely occupational disability, i. e., a disability to engage in his usual occupation 
as a teacher. It indemnifies him from disability to carry on any occupation or 
work for a profit. Such is the clear meaning of the language used in the policy, 
and in that part of the court’s charge quoted, the jury was so instructed. Defend- 
ant claims, however, that the court erred in a subsequent part of its charge. 
The instruction complained of is as follows: “The fact that plaintiff might be 
able, occasionally, to perform some trivial act, connected with or pertaining to 
his occupation or profession, should you so find, would not render his disability 
partial instead of total, provided he was unable substantially, or to some material 
a , perform acts essential to his profession or occupation.” (Italics 
supplied. 

Defendant contends that italicized part of the charge qualified the balance 
of the court’s instruction and required the jury to hold that occupational dis- 
ability was total disability within the meaning of the disability clause involved. 
Clearly the first part of the above instruction was correct under the Illinois 
decisions hereinbefore cited. It might have been even broader to include trivial 
acts which the plaintiff might do in connection with, or pertaining to, any occu- 
pation or profession. However, that part of the instruction italicized is perhaps 
subject to criticism. It should have read, “provided he was unable substantially, 
or to some material extent, to perform acts essential to any profession or occu- 
pation.” Since there must be a reversal on the grounds hereinbefore stated, we 
need not determine whether this so qualified the rest of the court’s instruction 
as to prejudice the defendant. 

[3, 4] Defendant also contends that the evidence is insufficient to sustain the 
verdict and is such as to require us to order judgment for it, on the ground that 
the plaintiff has failed to prove total disability within the meaning of the insur- 
ance contracts involved. Plaintiff had the burden of proving that he was totally 
and permanently disabled, not only from carrying on his teaching profession, 
but also so as to be prevented from engaging in any occupation or trade for 
profit within the meaning of these disability clauses. Most of plaintiff’s evidence 
seems to go to the proof of occupational disability, and there is considerable 
doubt as to whether or not he has sustained the required burden of proof as far 
as the present record reveals. However, we feel that there should be another 
trial if plaintiff be so advised, rather than that judgment be ordered against him. 

We deem it unnecessary to consider the other assignments of error. 

Reversed. 

Peterson, Justice (concurring). 

I concur in the foregoing opinion except the statement that when a patient 
goes to a doctor for the purpose of qualifying the latter to testify, the natural 
tendency and inducement would be not to tell the truth. Such testimony is 
excluded, not because the patient does not tell the truth to his doctor in qualify- 
ing him as an expert witness, but because there is danger in such cases that he 
might not do so. 


WHITE v. METROPOLITAN LIFE INS. CO. No. 5483. 
Springfield Court of Appeals. Missouri. Aug. 2, 1937. 
107 Southwestern Reporter (2d) 957. 
1. DENIAL OF LIABILITY. 

Under group policy providing for commencement of payment of disability 
benefits six months after proof of disability, where insurer denied liability, suit 
filed before six-month waiting period had expired was not premature. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

2. EVIDENCE. 

In action for disability payments under group policy, evidence that insured was 
totally disabled from performing any work for compensation or profit, while policy 
was in force and effect, was sufficient to go to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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4. TOTAL DISABILITY. 

In action for disability benefits under group policy, instruction that, if insured’s 
ailments were such that common prudence would require him in order to preserve 
his life and health to desist in pursuit of his occupation, and that, if at time insured 
ceased to be employed and continuously since, insured has been prevented by ail- 
ment from performing substantially every part of any occupation he might be able 
to follow, jury so finding facts could find insured to be totally disabled, was not 
erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Circuit Court, Wayne County; E. M. Dearing, Judge. 

“Not to be published in State Reports.” 

Action by Bert White against the Metropolitan Life Insurance Company. 
Judgment for the plaintiff, and defendant appeals. 

Affirmed. 

Fordyce, White, Mayne & Williams and F. M. Switzer, Jr., all of St. Louis, 
Edgar & Banta, of Ironton, and Leroy A. Lincoln, of New York City, for appellant. 

Davis & Damron, of Fredericktown, and L. W. Chapman, of St. Louis, for 
respondent. 

Situ, Judge. 

This case comes to the writer by reason of reassignment. There is no contro- 
versy over the pleadings, so we do not set them out. The case is before us under 
three assignments of error, and we shall consider them in the order presented by 
the defendant under its points and authorities. 

The facts are fairly well presented in defendant’s statement which, with slight 
alterations by us, is as follows: 

The suit was filed on January 11, 1933, by a former employee of the St. Joseph 
Lead Company (hereinafter called the company for the sake of brevity), who was 
insured under a group policy of insurance, No. 368G, issued by the defendant in this 
case to the company. The evidence showed that previous to the employment of the 
insured by the company the Metropolitan Life Insurance Company issued to the 
company its group policy of insurance No. 368G. 

Section 7 of this policy as amended provides that upon receipt at its home office 
in the city of New York of due proof that any employee, while insured thereunder 
and prior to his sixtieth birthday, has become totally and permanently disabled as 
a result of bodily injuries or disease, so as to be prevented thereby from engaging 
in any occupation and performing any work for compensation or profit, the com- 
pany would, six months after receipt of such proof, commence to pay, in lieu of 
the payment of insurance at his death, monthly installments for a period provided 
therein, and for the amount provided therein, should the insured continue totally 
and permanently disabled. 

Section 6 of said policy provides that upon termination of active employment 
the insurance of any discontinued employee automatically and immediately termin- 
ates. 

The plaintiff was thirty-nine years of age at the time of the trial, and had been 
employed at various times by the company, and the last period of his employment 
was from March 1, 1925, to October 26, 1929. At the time his employment ceased 
he was insured in the amount of $2,250 under the group policy. If the plaintiff 
became totally and permanently disabled, within the meaning of the policy, on or 
before the termination of his insurance on October 26, 1929, he was entitled.to the 
payment of fifty-six monthly installments of $43.15 each, based upon insurance in 
the sum of $2,250, payment of said monthly installments to begin six months after 
the receipt of due proof by the company. 

The plaintiff had a tenth-grade education, completed in 1911, and was married. 
His work with the company consisted principally of operating a diamond drill. 

On November 18, 1932, the defendant received at its home office in New York 
Plaintiff's Exhibit A, Plaintiff's Exhibit D, Plaintiff’s Exhibit E, and Defendant’s 
Exhibit I, which were introduced by the plaintiff to show due proof of total and 
permanent disability. 

Bert White, the plaintiff, testified that while employed by the company he had a 
spell of influenza in 1927, during the early part of the year, when he lost seven or 
eight days of employment. He was attended by Dr. Haynie, who is now dead. 
He testified that after the spell of influenza he was bothered with pain through his 
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chest and coughed a great deal. He had difficulty in breathing at night and would 
have to sit up in bed to get his breath. He also noticed that he had a shortness of 
breath, which ailment was intermittent and came on him frequently when he was dig- 
ging or doing anything that took much exercise. He stated that after he had this 
spell of influenza he did the tasks that were assigned to him, but had to rest 
pretty often, and was bothered with weakness and soreness of the throat. He 
would be all tired out very often when he was trying to do a day’s work, and 
when he got home he would have to lie down because of dizzy spells, and coughed 
a great deal at times. This condition continued from the time of the influenza up to 
the time of trial, and never improved. 

On cross-examination he testified that he was in bed during the seven or eight 
days he had the influenza, during which time Dr. Haynie made two calls, and after 
he got up he saw Dr. Haynie several times. Dr. Hyatt became his physician in 1929, 
when he went to see him about every two weeks for heart trouble. When he was 
working, he would sometimes get an hour to go see Dr. Hyatt, and sometimes 
worked all day at the drill before going to see the doctor. He saw Dr. Hyatt up 
until about February or March, 1930, and after that he did not have much trouble 
with his heart. He quit taking treatments after his condition improved in February, 
1930. The plaintiff testified that he quit because he was transferred from his regu- 
lar job to a different job, and he told Mr. Morgan, his boss, that he was not given 
a square deal, and he was not able to do the work he was doing. He testified he 
could have done the work he was cut off from if he had been permitted to do it, 
in a month or two. He had been doing that work and was drawing pay for it. 
After he quit the company, he tried to handle coal and was employed for a period 
of about three months. He helped haul coal. He helped haul wood when he was 
able to work. He applied os work with the company in 1932. He stated that his 
total disability began in 1927 

On redirect examination he stated that when he worked on the coal truck he 
drove the truck and helped handle the coal. At that time he did not work a whole 
day on the job. The work frequently caused him to tire, and the longer he worked 
at it the worse he was. He stated that when he applied for re-employment in 1930 
his health was bad. 

F. M. Klepsattle, who was employed by the company and had charge of the 
group policy, testified on cross-examination that the plaintiff quit the company for 
the reason that he was transferred from a diamond drill operator to a diamond drill 
fireman. because he had broken some diamonds. He was transferred on October 
26, 1929, and worked that day as a fireman on the diamond drill. His rate of pay 
as a diamond drill operator was $4.50 for eight hours. He was on for two addi- 
tional hours and his average rate would be $5.54. His pay as a fireman was $3.85, 
and he would make about $4.80 for ten hours. He had the work record of the 
plaintiff for the last six months of his employment, and he worked regularly from 
April 21, 1929, to October 26, 1929, and was paid $4.50 for each eight-hour shift. 

Dr. C. L. Hyatt, who was no longer practicing medicine at the time of the trial, 
treated the plaintiff in 1929 about once every two weeks. He made a physical 
examination and found the plaintiff had low blood pressure, endocarditis, which was 
enlargement of the lining of the heart. From the history given him by the plaintiff 
the condition was probably the aftereffects of influenza. During the time he had him 
under treatment any kind of physical effort, such as would be involved in ordinary 
manual labor, would have an effect upon his heart. It would lock the valves of the 
heart, which would affect his health in several ways, and there would not be good 
blood circulation. The condition as it existed in 1929 was permanent. He kept 
no record of plaintiff's condition, but remembered the last time he took his blood 
pressure it was 120 by 70, while the first time he took the plaintiff’s blood pressure in 
1930 it was 60 by 90. The average blood pressure is 100 added to the age of the 
individual. The witness quit prstsse medicine in 1930 because his license was 
revoked by the State Board of Health on July 21, 1930. In his judgment the low 
blood pressure af the plaintiff indicated a wasting disease. 

Dr. Chas. H. Jones examined the plaintiff the day before the trial, February 8, 
1934, and found he had low blood pressure and endocarditis. The plaintiff had some 
valvular lesions of the heart, which was a chronic condition, having been of some 
extended period. His blood pressure was 120 over 70, while it should be 135 or 40 
over 70. The low blood pressure indicated valvular trouble of the heart. The 
trouble was on the right side of the heart, and the blood did not flow as it should, 
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leaving a diseased condition in the apex of his lungs, both right and left. The 
plaintiff had some mucous rales in both lungs. In the left lung it was not as 
evident as in the right. The lung condition was due to the valvular lesions of the 
heart. The plaintiff’s pulse was 96, while 72 was normal in his case. The high 
pulse was on account of the condition of his heart, which was too opaque to perform 
its functions. In his opinion the plaintiff was not able to do ordinary manual labor, 
which would cause his heart to trouble him and might cause his death. 

On cross-examination Dr. Jones testified that he doubted if the plaintiff could 
do very much farm work or light work and be safe. He stated that exercise often- 
times accounts for the increase in the pulse and also in breathing, and the plaintiff 
had walked over to his office and up about fifteen stairs and the excitement of being 
examined would cause a fast pulse. His temperature at the time was 99, which 
was four-tenths of a degree above normal. 

On redirect examination Dr. Jones testified that the plaintiff would be able to do 
some clerical work, but did not think he would be able to hold any particular job; 
that in view of his heart condition his mental condition would be affected. From 
the information that the plaintiff had influenza, and taking his condition as he 
found it, he would judge it was caused from an attack of influenza, which is a 
disease that often affects the heart. 

W. A. Bates testified for the plaintiff that he knew the plaintiff had the influenza 
in 1927, after which he noticed a difference in his condition. When he came from 
work, he would walk slowly and would breathe very hard. The plaintiff had been 
working in his garden since he quit the company. 

P. H. Jarrot testified for the plaintiff and stated that he had worked for the 
company until April 7, 1932. He worked with the plaintiff part of the time, and 
noticed he was short of breath and complained of his heart and chest, and that 
when he was working he would go out and rest a while and come back and go to 
work again. 

Mrs. Lassie White, the wife of the plaintiff, noticed that after the plaintiff 
had the influenza he could not rest at night and could not breathe and could not get 
up sometimes unless she helped him. He would get up and sit in a chair for a while 
and would not sleep. He had this difficulty every night, sometimes more and 
sometimes less. Plaintiff had tried to help haul a little coal in the winter of 1929 
and 1930, but had not tried to do any work since that time. About that time she 
noticed her husband was a little extra pale, and sometimes he would look green. 

On cross-examination she testified that she observed plaintiff would get short of 
breath and pale, and weak from exercise in the spring of 1927. He would get better 
when he did not exert himself. At times when he would split kindling he did not 
get in any such condition, but he would lie down and say, “I will get all right.” 
That is the only exertion she saw him do, except he might have changed the tires 
on his car. 

On redirect examination she testified that the plaintiff would possibly do some 
work around the house when he came home, and possibly would get up and work in 
the mare around the house, and would do that between hours when he was not 
on the job. 


Dr. George L. Watkins, whose deposition was read at the trial, testified that 
he examined the plaintiff in May, 1932, and again in 1933. Plaintiff had low 
blood pressure and low pulse pressure, and had a murmur in the aortic area and one 
n the mitral area. He diagnosed the heart ailment as chronic endocarditis. He 
stated that the plaintiff’s heart would not supply the necessary energy to carry on 
labor or work. He found the plaintiff was affected with shortness of breath and 
some moisture in the base of both lungs. Exertion made him breathless and made 
his heart beat more rapidly. Any kind of physical exertion, such as would be 
involved in ordinary manual labor, would be injurious to the health of the plaintiff. 
He also found the plaintiff had bad teeth, diseased tonsils, and was underweight. He 
had pain on exertion in the precordium, which would be aggravated by physical 
exertion. The plaintiff's condition was the same at the time of trial. His condi- 
tion was permanent and the performance of ordinary manual labor tended to aggra- 
vate the condition. He could not tell exactly how long the heart condition had 
prevailed. It did not come on at once, as it was a slowly progressive thing, and was 
a matter of several months standing. In view of his history, he would say that he 
had it in 1929. Assuming he had those symptoms, manual labor at that time was 
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probably injurious to his health. He prescribed rest and very mild exercise for the 
condition. 

On cross-examination he testified he could only say the plaintiff had the condi- 
tion for a number of months. He might ride farm machinery for a day, but that 
would probably have some ill effect on him at a later date. The plaintiff might, 
or might not, be able to do janitor work, such as sweeping or dusting, without 
endangering his life. But he would not at the present advise plaintiff to do light 
work, such as requires no extraordinary exertion; in fact, such little exertion, 
except the ordinary movements of the body, as long as his neck vessels were 
pulsating. If the pulsation ceased, he would say he could try it. 

The court overruled a demurrer to the plaintiff’s evidence and the defendant 
presented one witness, Dave M. Morgan, who testified that he worked for the 
company and was foreman over the plaintiff. He said that the plaintiff was a 
good workman and that the plaintiff never told him that he was sick and in bad 
health, and at the time he changed the plaintiff from diamond drill operator to fire- 
man the plaintiff did not tell him that he was unable to do the work of a fireman. 
He stated that about two weeks after the plaintiff quit he applied to the witness 
for re-employment. 

The court, at the end of the whole case, overruled a demurrer offered by the 
defendant. A verdict was rendered by the jury in the sum of $129.45. 

The first point raised is stated as follows: “Plaintiff’s cause of action had not 
accrued, and the suit was premature, because six months had not elapsed between 
the time proofs were receivd by the defendant and the time suit was filed, as 
provided by the policy.” 

[1] We think it not necessary to dwell long on this assignment. The facts 
are that defendant denied liability, and suit was filed before the six-months wait- 
ing period was over. There is no question about that. This very question, raised 
by this defendant, in a similar suit, has been decided against the defendant by this 
court in the case of Young v. Metropolitan Life Ins. Co., 229 Mo.App. 823, 84 
S.W.(2d) 1065, and by the Supreme Court in State ex rel. Metropolitan Life 
Ins. Co. v. Allen et al., 100 S.W.(2d) 487. <A reference to those opinions will 
show that nothing further need be said here on that point. It has been definitely 
— that by denying liability the defendant waived the six-months waiting per- 
iod. 

The second point is stated as follows: “The plaintiff failed to sustain the 
burden of proving that he was totally and permanently disabled within the meaning 
of the policy, and the plaintiff’s evidence affirmatively shows that he was not totally 
disabled while the insurance was in force and effect.” 

[2, 3] From the statement of the case, above shown, and taken from defend- 
ant’s brief, we must hold that there is no merit to this point. The facts clearly 
show that there was a submissible case. The jury has spoken, and we are bound 
thereby. Hardie v. Metropolitan L. Ins. Co. (Mo.App.) 7 S.W.(2d) 746; Rickey 
v. N. Y. Life Ins. Co., 229 Mo.App. 1226, 71 S.W.(2d) 88, loc. cit. 94; Kane v. 
Met. L. Ins. Co., 228 Mo.App. 649, 73 S.W.(2d) 826. 

[4] The third and last assignment is that the court erred in giving instruction 
numbered 2 for plaintiff. This instruction is as follows: “You are instructed that 
in determining, from the evidence introduced in this case, the question as to whether 
the plaintiff was, when he ceased to be employed by the St. Joseph Lead Company, 
and is now totally disabled, it is not necessary that you find and believe from 
the evidence that plaintiff was and is absolutely physically disabled to such 
an extent as to render him unable to perform any act or kind of business pertaining 
to any occupation, business or profession he might be able to follow, but it is 
sufficient to find that his diseases and ailments, if any, are such that common care 
and prudence would require him in order to preserve his life and health, to desist 
in the pursuit of his occupation, business or profession; and if you find and 
believe from the evidence that at the time plaintiff ceased to be employed by said 
St. Joseph Lead Company, he was and has been continuously since said time 
prevented, and will be for life prevented, because of said diseases or ailments, 
if any, from performing substantially every part of any occupation, business or 
profession he might be able to follow, then you will find him totally disabled within 
the meaning of the terms of said group policy of insurance, and you are further 
instructed you must so find the facts before you can find a verdict for plaintiff. 

This instruction is attacked by the defendant on four grounds, namely: (a) 
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The insured is not totally and permanently disabled within the meaning of the 
policy; (b) where the insured actually performed the duties of his occupation, 
he cannot recover on the theory that prudence and common care would require 
him, in order to preserve his life and health, to desist in the pursuit of his occupa- 
tion; (¢) there is no evidence to support the contention that common care would 
have required the plaintiff to desist from his occupation in order to preserve his 
life; (d) it is designed to mislead the jury and improperly defines the meaning 
of total disability. 

We think this instruction is not subject to any of the criticisms directed 
against it. It follows the evidence as submitted. It is in keeping with similar 
instructions approved by the courts of this state. We hold there was no error 
committed in giving this instruction. 

The judgment is affirmed. 

Allen, P. J., and Fulbright, J., concur. 


VAIL v. MIDLAND LIFE INS. CO. No. 5714. 
Springfield Court of Appeals. Missouri. Aug. 2, 1937. 
108 Southwestern Reporter (2d) 147. 
1. LAPSE. 

Life policy lapsed for failure of insured to pay premiums and there could 
be no recovery by beneficiary thereon, where grace period had expired before death 
of insured. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. NOTICE. 

Notice by insurer to insured, allegedly given before policy had lapsed, that 
life policy had lapsed for failure to pay premiums, did not cause lapse of policy, 
so as to entitle beneficiary to recover thereon after grace period had expired 
without payment of premium, since notice amounted simply to understanding that 
policy had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. ACCEPTANCE aL 

Where insured on receiving life policy gave receipt in which he stated that he 
found policy “correct and satisfactory,” he thereby admitted that he knew what 
was in policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

5. CONSTRUCTION. 

A policy of insurance must be given its plain meaning, and rule of construction 
does not authorize perversion of language, or exercise of inventive powers for 
purpose of creating ambiguity where none exists. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. CONSTRUCTION. 

Where language of insurance policy is unambiguous, there is no room for 
construction, and words employed must be given usual and plain meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

7. TERM. 


Insured ond insurer had right to make contract that life policy should be 
term insurance for first year and endowment insurance thereafter. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
8 LAPSE. 


A life policy would be considered to have lapsed for failure to pay second 
annual premium within one year and grace period from date of policy, rather 
than to have been in force for one year and grace period after date of delivery 
of policy so as to permit recovery thereon by beneficiary, where insured on receiving 
life policy had signed receipt stating that he found it “correct and satisfactory.” 

(For other cases, see Insurance, Dec. Dig. § 175.) 

9, EFFECTIVE DATE. 

Where parties to insurance contract have construed it as becoming effective 
on date of policy and not date of delivery, policy date is controlling. 

(For other cases, see Insurance, Dec. Dig. § 175.) 
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10. EFFECTIVE DATE. 

The policy date controls date of subsequent premiums where first premium 
pays for insurance, which expressly expires by term of policy on definite date. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

11. PAYMENT TO AGENT, ‘ 

Where insured gave to insurance agent note payable to agent for first premium 
on life policy, premium was paid, and agent, not insured, owed insurer premium 
that note provided for less agent’s commission. 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 

Appeal from Circuit Court, Dunklin County; James V. Billings, Judge. 

“Not to be published in State Reports.” 

_ Suit by Quilla Jane Vail against the Midland Life Insurance Company. From 
a judgment in favor of the plaintiff, the defendant appeals. 

Reversed. 

Bradley & Noble, of Kennett, and Sebree, Sebree & Shook, of Kansas City, 
for appellant. 

John A. McAnally, of Kennett, for respondent. 

ALLEN, Presiding Judge. 

This is a suit on an insurance policy, issued by the defendant, a life insurance 
company of Missouri, to Floyd Franklin Vail, who was the husband of the plaintiff, 
the beneficiary in the policy. Trial was had in the circuit court in Dunklin county, 
and resulted in a verdict and judgment for the plaintiff in the amount of $1,000 
and $100 as a penalty and for $350 attorney’s fee, or in all $1,450. Defendant 
filed its motion for a new trial, which was overruled, and the cause comes to this 
court on appeal by defendant. 

The petition alleged that the policy was dated and issued April 2, 1934, 
and was on the life of the insured and promised, in consideration of the premium 
therein stipulated, to pay the plaintiff $1,000 upon the death of. the insured, 
provided his death occurred while the policy was in full force and effect and while 
all premiums due thereon had been fully paid, or if said premiums had not been 
fully paid, payment thereof had been waived by virtue of the fact that the defend- 
ant lapsed and canceled said policy of insurance for the nonpayment of premiums 
due thereon before payment of said premium was due to be made under the terms 
of said policy. 

The petition further alleged the death of insured on May 25, 1935, the refusal 
of the defendant to furnish blanks for proof of death, and denial of liability 
under the policy and refusal to pay; and that such refusal was vexatious, willful, 
and without reasonable cause. The petition further alleged that the policy 
provided that advanced premium of $33.95 for the first year’s insurance under 
the policy ending on April 2, 1935, was term insurance, when in truth and in fact 
the policy was and is not a term insurance policy for the first year, and that if 
it had been term insurance for the first year the premium therefor would have 
been less than $33.95, but that said policy was and is an endowment insurance 
policy, and was such endowment policy during the first year of its existence 
and not a term insurance policy. 

The prayer was for $1,000, with 10 per cent. penalty and $350 attorney’s fees 
and costs. 

The answer admitted that the policy was dated and issued Anril 2, 1934, and 
that it promised upon the death of the insured to pay the plaintiff $1,000, provided 
such death occurred while the policy was in force and while the premiums due 
thereon had been paid, and stated that insured thereupon accepted the policy 
and acknowledged receipt thereof by his receipt dated April 2, 1934; and admitted 
the death of insured on May 25, 1935, and that the defendant refused to furnish 
blanks for proof of death, and denied liability; but denied that the refusal to 
pay was vexatious, willful, or without reasonable cause; and admitted that the 
said policy stated that the advance premium of $33.95 for the first year's insur- 
ance which ended on the 2d day of April, 1935, was term insurance; and defendant 
stated that it was also provided in said policy that it was issued in consideration 
of an application by said insured, copy of which was attached to said policy, and 
the payment in advance of $33.95, the premium for the first year’s insurance under 
said policy, ending the 2nd day of April, 1935, was term insurance and for legal 
reserve, if any; and that the insurance would be continued thereafter as endow- 
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ment insurance upon the payment of the annual premium of $33.95 on or before 
the 2d day of April in every year during the continuance of said policy, until pre- 
miums for 37 policy years, including the first, had been paid; and that if the insured 
was living and said policy was in full force on the 2d day of April, 1971, which 
was the end of the endowment period and the anniversary date of said policy 
nearest insured’s eighty-fifth birthday, the insurance would terminate, and the 
company would pay him $1,000 in cash or convert the policy into a fully paid up 
policy of $1,116, or into a fully paid life policy of $1,000, and pay insured in cash 
$103, or into a fully paid life annuity, paying annually $353. 

That long before thirty-one days previous to the insured’s death the premium 
on said policy became due but was never paid, and by reason thereof the said 
policy lapsed and ceased to exist and was not in force at the time of the death, 
of -_, insured, and the defendant is in no wise indebted to plaintiff on account 
thereof. 

The answer then stated that said application was made and delivered to 
defendant prior to the time said policy was issued, and that in said application 
the insured stated and warranted on behalf of himself and any other person who 
should have or claim any interest in the policy, that the answers as made hy 
insured in said application were full, complete, and true; and that in answer to 
the question in said application, “State definitely kind and amount of alcoholic 
beverages used by you and how frequently,” the insured stated, “None at all’; 
that said statement by the insured was untrue when made and known by the insured 
to be untrue, and was knowingly and fraudulently made for the purpose of deceiv- 
ing and misleading the defendant, in inducing the defendant to issue the said policy, 
and in truth and in fact the insured had up to the time of making the said state- 
ment and for a long time prior thereto frequently used and drunk alcoholic 
beverages. That defendant believed and relied upon said statement as being true 
and was thereby deceived and induced to and did issue the said policy of insurance, 
and would not have issued same without said statement and defendant’s belief 
and reliance thereon; that the said false statement in the matter misrepresented 
therein, as aforesaid, was material to the defendant’s risk in said policy, and the 
said drinking of alcoholic beverages by the insured, as aforesaid, contributed to 
the death of the insured. 

That defendant first discovered the said answer was false and untrue after the 
institution of this suit, and prior to the filing of this answer the defendant tend- 
ered to the. plaintiff the sum of $50, there being no legal representatives, which 
tender was refused. That said sum tendered included the only premium paid on 
said policy, with interest thereon from April 2, 1934, to the date of the filing 
of this answer, and also all court costs that have accrued herein to the date 
of the filing of the answer, and defendant on filing its answer deposited said 
amount with the clerk of the court for such disposition as the court might order. 

The answer also contained a denial of each and every allegation in said peti- 
tion, except such allegations as were admitted to be true. 

The plaintiff filed a reply to said answer, stating that the plaintiff “admits 
the knowledge of assured’s drinking first came to defendant after the institution 
of this suit, and denies each and every allegation of new matter therein contained.” 

The tender, refusal thereof, and deposit were made as alleged in the answer, 
and there was no controversy about them in the trial court. 


The evidence on the part of the plaintiff consisted of the policy and the 
application by insured attached thereto, the application being .dated March 24, 
1934, and the policy April 2, 1934; and also further evidence tending to show 
that the policy was delivered some time between the 2d day of April, 1934, and 
the 11th day of April, 1934, both inclusive, and that the first and only premium 
ever paid on the policy was paid by a promissory note, payable to the agent of 
the defendant, bearing date of April 11, 1934. Also a letter from O. C. Thornton, 
vice president of the defendant company, dated July 24, 1935, and addressed to 
John A. McAnally, the plaintiff's attorney in this case. This letter was in answer 
to a letter written by Mr. McAnally to the company, dated July 22, 1934, in regard 
to this policy, which letter stated that the policy was issued under date of April 
2, 1934, and that the second annual premium fell due April 2, 1935; that the 
company sent the usual notices to insured about this premium, and when no 
settlement was received, the insured was notified that the policy had lapsed. That 


nothing further was received from the insured about the matter. The letter then 
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referred to another letter from the company to the brother of the plaintiff, dated 
June 3, 1935, to the effect that the policy lapsed at the expiration of the grace 
period following April 2, 1935. The letter to Mr. McAnally then stated that as 
the insured died on May 25, 1935, there would be no liability on the part of the 
company and that the policy became null and void quite a while before the date 


of insured’s death, 


Plaintiff’s evidence further tended to show that $350 would be a reasonable 


attorney’s fee for the prosecution of this suit; and also that a higher rate of 
premium is charged on endowment policies than on term insurance. 

Plaintiff admitted that the insured had notice of the second premium on the 
policy when it became due, and also that it was never paid. 


Oliver C, Thornton, vice president of the defendant company, testified that 
on May 6, 1935, he sent notice to the insured that the policy had lapsed. That 


the company considered the policy had lapsed for nonpayment of premium, and 
for that reason the notice was sent. That at the end of the grace period of thirty- 
one days after the date of the policy, April 2, 1934, which was provided for in 
the policy, the policy lapsed itself for the nonpayment of premium, according to 
the terms of the policy, as he understood it. he defendant also introduced in 


evidence all of the photostatic copy of the application of the insured for the policy, 


and all statements of the insured and questions and answers thereto, which copy 


was attached to and is a part of the policy. The defendant also introduced in 


evidence a certified copy of the certificate of death of the insured, which is marked 
“Defendant’s Exhibit D.” 


Defendant next introduced in evidence the receipt for the policy given by 
the insured, which receipt was as follows: 
“Receipt for Policy 
“4-2-1934 
“IT hereby acknowledge receipt from A. D. Mayfield, Agent, of Policy No. 


76921, for the Midland Life Insurance Company, which I find correct and satisfac- 
to 


“T have made settlement of the first annual premium on the policy as indicated 


below. Note given $33.95. ; 
“F. F. Vail, 


“Insured. 

“Witnessed by A. D. Mayfield, Agent.” 

Defendant also introduced evidence tending to show that the insured had, 
up to the time of said application for insurance and for a long time prior. thereto 
and also up to the time of his death, frequently used and drunk alcoholic liquors, 
to the extent at times of becoming drunk, and also that his drinking such 
liquors contributed in an important degree to his death. 


_ Defendant urges that the court erred in not giving its instruction 2-D, offered 
in the nature of a demurrer at the close of all the evidence, and in addition thereto 
urges that the court erred in giving and refusing several other instructions. 

We think the pertinent question for consideration in this case is whether 
under the pleadings and the evidence there was any right of recovery by plaintiff, 
and whether or not the case should have been submitted to the jury. 


[1, 2] The rae alleged, and the answer admitted, that the policy was 
dated and issued April 2, 1934, and there is no dispute that the first premium 
was paid, and that another oe mang became due by the language of the policy, 
more than thirty-one days before the insured died on May 25, 1935, but was 
never paid. It is our opinion that the policy in question lapsed because of failure 
of insured to pay the premium thirty-one days after it became due, whether that 
date was May 2, 1935, the date expressly provided in the policy, or between 
that date and May 11, 1935, the further date contended by plaintiff. The thirty-one 
days of grace had expired some days before the death of the insured even if the 
policy was delivered as late as April 11th. It is our opinion that no case was 
made by the evidence in support of the plaintiff's theory of the case, as alleged 
in the petition, that the defendant lapsed the policy, or especially that it lapsed 
before the premium was due; and, as the only reason given for the nonpayment 
of the premium was that defendant lapsed the policy before the premium was due, 
the matter stands that the insured alowed the policy to lapse because of his failure 
to pay the premium within thirty-one days after it became due. The only evidence 
that the plaintiff's counsel offered in his attempt to prove that the policy was lapsed 
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by defendant was not in support of the petition that the defendant lapsed the policy, 
but was a notice to the insured sent by the defendant on May 6, 1935, that the 
policy had lapsed because of the nonpayment of premium. This notice was simply 
the understanding of the defendant that the policy had lapsed. It did not lapse 
the policy; it did not disturb or in any way change any right of the plaintiff; it 


was not required to be given by the contract; and the only purpose of it was 


to call the attention of the insured to the fact that he had allowed his policy to 


lapse, so that he might, if he desired, take advantage of his rights under the 
policy to apply for reinstatement, etc. Therefore, even under plaintiff’s theory 
in the petition that defendant lapsed the policy, there was an entire failure of 
proof, and the instruction in the nature of a demurrer to the evidence should 


have been sustained. Dougherty v, Mutual Life Ins. Co,, 226 Mo.App. 570, 44 
SW.(2d) 206, 214; Payne v. Minnesota Mut, Ins, Co, 195 Mo.App, 512, 191 


S.W. 695; Capp v. Security Mut. Ins. Co., 117 Mo.App. 532, 94 S.W. 734; Security 
Life Ins. Co. v. Seeber (C.C.A.) 41 F.(2d) 600. The policy in question specific- 


ally provides that it could only be continued in force by the payment of the 
premiums, and that the insured should have a grace period of thirty-one days to 
pay them. That the policy was not forfeited by defendant, but lapsed by its own 


terms because insured failed to pay the premium, is clearly held in Dougherty v. 


Mutual Life Insurance Co., supra, where Judge Trimble, speaking for the Kansas 
City Court of Appeals, said: “Much is said in plaintiff's brief, and numerous cases 
are cited, anent ‘forfeiture’; but what was done by the company was not a ‘forfei- 
ture’ of the policy nor a change of the policy to a different kind of insurance 
effected by the company solely on its part, but a mere following or an observance 
of the terms of the policy and an essential part of the insurance contract in the 
situation created by the aforesaid default. In other words, by its own terms the 


policy lapsed for default in the payment of said premium and the endorsement 
of the policy by defendant was merely an exercise of the right to invoke the 
self-acting policy provisions.” To the same effect are the cases of Payne v. 
Minnesota Mutual Ins. Co., supra, Capp v. Security Mutual Ins. Co., supra, and 
Security Life Ins. Co. v. Seeber, supra. We think these decisions are decisive of 
this case, because plaintiff’s case is based on a lapsing of the policy by the act 
of the company. 


[3-7] The policy in question stated that the contract was issued in consideration 
of the application “and of the payment in advance of thirty-three and 95/100 dollars 
being the premium for the first year’s insurance under this policy ending on the 
2nd day of April, 1935, which is term insurance and for the legal reserve, if any. 
The insurance will be continued thereafter as endowment insurance upon the pay- 
ment of the annual premium of thirty-three and 95/100 dollars, on or before the 2nd 
day of April in every year during the continuance of this policy until premiums for 
37 years, including the first have been paid.” When the insured received the policy, 
he gave a receipt in which he stated he found the policy “correct and satisfactory.” 
He thus admitted he knew what was in the policy: and the law is and has been well 
pronounced by the courts that both the insured and the insurance company are 
presumed, as a matter of law, to know the legal effect and operation of a written 
contract between them. Sturm v. Boker, 150 U.S. 312, 14 S.Ct. 99, 37 L.Ed. 1093; 
Wolfberg v. State Life Assurance Co. (C.C.A.) 36 F.(2d) 171. It is clear from 
the plain language of the policy in question that the first premium paid only to April 
2, 1935, and that in order to keep the policy alive another premium was due on that 
date. It is the universal rule that a policy of insurance must be given its plain 
meaning, and the rule of construction does not authorize a perversion of language, 
or the exercise of inventive powers or the purpose of creating an ambiguity where 
none exists. Wendorff v. Missouri State Ins. Co., 318 Mo. 363, 1 S.W.(2d) 99, 57 
A.L.R. 615. It has been held clearly and consistently that where the language of a 
policy of insurance is unambiguous there is no room for construction, and in such 
cases the words employed in the policy must be given their usual and plain mean- 
ing. Adams v. Metropolitan Life Insurance Co., 228 Mo.App. 915, 74 S.W.(2d) 899: 
State ex rel. v. Trimble, 306 Mo. 295, 267 S.W. 876: State ex rel. v. Ellison, 269 Mo. 
410, 190 S.W. 879. In the case at bar it is clearly stated in the policy that “the pre- 
miums for the first year’s insurance under this policy ending on the 2nd day of April, 
1935, which is term insurance,” and that thereafter the insurance would be con- 
tinued as endowment insurance, “upon the payment of the annual premium of $33.95, 
on or before the 2nd day of April in every year, during the continuance of this 
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policy, until premiums for 37 policy years, including the first, have been paid.” This 
is a contract the parties had a right to make, and we think the language is plain and 
unequivocal. 

[8-10] While the evidence does not show the date the policy in question was 
delivered, yet if it had been shown that the days of grace after the time of delivery 
had not expired when the notice of lapse was given, the theory of plaintiff is not sus- 
tained by the law. The case of Scotten v. Metropolitan Insurance Co., 336 Mo. 724, 
81 S.W.(2d) 313, holds that where the parties to the contract have construed the 
contract as becoming effective on the policy date and not the date of the delivery, the 
policy date is controlling. The cases of National City Bank of St. Louis v. Life 
Insurance Co., 332 Mo. 182, 57 S.W.(2d) 1066, Prange v. Life Insurance Co., 329 
Mo. 651, 46 S.W.(2d) 523, 80 A.L.R. 950, and Medlin v. American Bankers’ Ins. Co., 
227 Mo.App. 705, 59 S.W.(2d) 738, hold that the policy date controls the date of 
subsequent premiums where the first premium pays for insurance, which expressly 
expires by the terms of the policy on a definite date. The first premium here paid 
for term insurance, which policy expressly provided expired on April 2, 1935. 

[11] The evidence clearly shows that the note in question, at the time it was 
given to the agent, paid for the first premium, and the agent, not the insured, owed 
the company the premium that the note provided for, less the agent’s commission. 
So far as insured was concerned, the premium was paid. New York Life Insurance 
Company v. Silverstein (C.C.A.) 53 F.(2d) 986, 989. In other words, the agent owed 
the company what he called the “nets” on the premium. In the New York Life 
Case, supra, the court said: “So far as the company was concerned, this premium 
was paid when the note was given. The company accepted its agent for the 
liability and had no claim on.the insured; in fact, the note was not made payable to 
the company, but to the agent. The agent not having paid the company the premium 
in cash until July 11, 1927, the court submitted to the jury the question as to when 
the policy became effective, and stated in its instructions that if the first premium 
was not paid until July 11, 1927, the policy would take effect from that date, and 
that the payment of succeeding premiums would renew it every six months, reckon- 
ing from July 11, 1927, and, therefore, the payment of three semi-annual premiums 
would keep the policy alive until January 11, 1929. It appears without dispute that 
the policy was delivered March 27, 1927, and the premium was paid by the delivery 
of the note to the agent Toub. The court was, therefore, in error in submitting 
this issue to the jury. Dodd v. A®tna Life Ins. Co. (C.C.A.) 35 F.(2d) 673; 
Fidelity & Casualty Co. v. Willey (C.C.A.) 80 F. 497; Smith v. Provident Sav. 
Life Assur. Soc. (C.C.A.) 65 F. 765: Miller v. Brooklyn Insurance Co., 12 Wall. 
285, 20 L.Ed. 398.” And further provides “The policy definitely provides that the 
premiums following the first shall be due on definite dates, or at the expiration of 
definite periods. These contract provisions must control, McCampbell v. New 
York Life Ins. Co. (C.C.A.) 288 F. 465: McConnell v. Provident Savings Life 
oan a (C.C.A.) 92 F. 769; Sellars v. Continental Life Ins. Co. (C.C.A.) 30 
*.( 42.” 

We are not unmindful of the cases cited by respondent, supporting her conten- 
tion that the court did not err in refusing to give instruction 2-D, in the nature of a 
demurrer; however, we do not think these cases in point. The cases of Spencer v. 
Security Ben. Ass’n (Mo.App.) 297 S.W. 989, and Bellis v. Modern Woodmen of 
America, 227 Mo.App. 28, 49 S.W.(2d) 1059, are fraternal insurance companies, 
and hold that where, in case of a fraternal company, a member is wrongfully sus- 
pended and his certificate forfeited, or where a member is refusing to pay an 
illegal assessment, or where, as in the Bellis Case [overruled in part by the case of 
Biggs v. Modern Woodmen, 336 Mo. 879, 82 S.W.(2d) 898, 899], the member is 
advised that his certificate is no good, the member need not thereafter tender his 
premiums to keep his insurance in force. Such are not the facts in the case at bar. 
The cases of Newman vy. John Hancock Mutual Ins. Co. (Mo.App.) 7 S.W.(2d) 
1015; Id., 216 Mo.App. 180, 257 S.W. 190, and Klinkhardt v. Crescent Ins. Co. 
(Mo.App.) 47 S.W.(2d) 210, are old line insurance cases, and hold that where a 
premium is tendered and wrongfully refused no further tender is necessary to keep 
the policy in force. The last two mentioned cases have no application here because 
there was no tender of premium made in the case at bar and none pleaded. 

Defendant assigned as error, as hereinbefore stated, the giving and refusal of a 
number of instructions; however, they will not be discussed by us, as we hold that 
under the pleadings and the evidence in the case, the plaintiff did not make a case 
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for the jury, and the trial court erred in not sustaining instruction 2-D, offered on 
the part of the defendant, in the nature of a demurrer to all the evidence. 

The cause is therefore reversed. 

Smith, J., concurs. 

Fullbright, J., did not sit. 


FRIEDMAN v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER, MASS. 
No. 18817. 
Kansas City Court of Appeals. Missouri. June 14, 1937. 
Rehearing Denied July 7, 1937. 
108 Southwestern Reporter (2d) 156. 
2. AGE. 


A provision in life policy that if insured’s age was incorrectly stated in applica- 
tion, amount payable should be such as premium paid would have purchased at 
correct age, was invalid, and hence insurer’s contention that it was entitled to 
benefits of such provision did not create bona fide controversy such as would 
stipport compromise and settlement with beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
5. MISREPRESENTATION. 


The defense to action on life policy, that misrepresentation in application con- 
tributed to death of insured, is affirmative defense which must be affirmatively 
pleaded in answer and is always question for jury, and burden of proof to establish 
such defense is on insurer (Mo.St.Ann. § 5732, p. 4373). 


(For other cases, see Insurance, Dec. Dig. §§ 640[2], 646[/3], 668[7].) 
7. COMPROMISE. 

To form a real dispute, such as to be valid foundation for compromise or 
accord and satisfaction of liability under life policy, matter in issue must be 
material and such as under statute would contribute to insured’s death (Mo.St.Ann. 
§ 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

9. AGE. 


An insurer could not rely on alleged misstatement in application as to insured’s 
age, constituting possible statutory defense to action on policy, as basis for com- 
promise settlement of beneficiary’s claim under policy, where insurer did not assert 
such defense before making compromise settlement but relied on another defense, 
especially where evidence did not show that insured’s statement in application was 


actually false (Mo.St.Ann. § 5732, p. 4373). 


(For other cases, see Insurance, Dec. Dig. § 579.) 
ll. DISCRIMINATION. 

A life policy beneficiary was not precluded from repudiating compromise of 
claim and recovering full amount thereof, because of discrimination against other 
policyholders which would allegedly result (Mo.St.Ann. § 5729, p. 4369). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

12. PENALTY. 


In action on life policy, defended on ground of compromise and settlement, evi- 
dence that dispute resulting in such compromise and settlement was due to insurer’s 
reliance on policy provision which had repeatedly been held invalid held to authorize 
assessment of damages and attorney’s fees on ground that insurer’s subsequent 
refusal to pay in full was vexatious. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

13. PENALTY. 

In determining whether insurer’s delay in paying was vexatious, direct and 
positive evidence is not required, but such vexatiousness may be shown from cir- 
cumstances in record, including validity of plaintiff’s claims, insurer’s refusal to pay, 
and necessity of instituting suit to collect. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; Ben Terte, Judge. 
“Not to be reported in State Reports.” 





1654 The Insurance Law Journal, Vol. 89 [ Dec., 1937 


Action by Sarah Friedman against the State Mutual Life Assurance Company 
of Worcester, Mass. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Lathrop, Crane, Reynolds, Sawyer & Mersereau, Richard S. Righter, Dean 
Wood, and Jesse L. Childers, all of Kansas City, fer appellant. 

Richard P. Brous and M. L. Friedman, both of Kansas City, for respondent. 

Rryno.ps, Judge. 

This is an action at law in three counts for the recovery of an alleged balance 
due on three insurance policies on the life of Jacob Friedman and for penalties and 
attorney’s fees for vexatious refusal to pay. The defendant is a corporation, duly 
organized by virtue of law and engaged in the business of life insurance, which it is 
authorized to transact in this state. 

The cause was tried before the court without a jury, a jury having been waived, 
and resulted in a judgment for the plaintiff in the sum of $1,397.36 (including 
interest, damages, and attorney’s fees), from which judgment, after unsuccessful 
motions for new trial and in arrest, the defendant appeals. 

The first count of the plaintiff’s petition alleges that she is the beneficiary under 
a life insurance policy issued by the defendant to Jacob Friedman for $2,500; that 
Friedman died October 25, 1933, while the policy was in force; and that the defend- 
ant paid her the face of the policy after wrongfully deducting therefrom the sum 
of $197, which sum it vexatiously refuses to pay. The second and third counts are 
like the first, except that they allege that the defendant wrongfully deducted from 
the policies sued upon in said counts the sum of $411 each. Attorney’s fees and 
penalties are sought to be recovered for vexatious refusal to pay, in each count. 

The amended answer is that the defendant had fully paid the plaintiff (the 
beneficiary, Sarah Friedman) $11,481 in full satisfaction and discharge of the 
defendant’s obligation and liability upon the three policies and of every right, claim, 
interest, and demand under each; that the beneficiary (Sarah Friedman) accepted 
such sum in full satisfaction and discharge of each policy; that the defendant was 
thereby fully and finally released of all obligations under said policies; that, upon 
such payment, the said policies were surrendered to the defendant to be canceled; 
and that said policies are void and are of no effect. 

The plaintiff’s reply to the defendant’s amended answer, in addition to a general 
denial, is that, when said sum was so paid to the beneficiary, no bona fide dispute or 
controversy existed between the plaintiff and the defendant concerning the amount 
due on said policies; that the sum due was liquidated by the express terms of the 
policies ; that, under the laws of Missouri, the amount due exceeded the sum paid the 
plaintiff by the defendant in a sum equal to the aggregate amounts deducted by the 
defendant; that the alleged satisfaction and discharge of the defendant’s obligation 
was wholly without consideration and was not binding on the plaintiff. 

The facts in the record tend to show that, on January 20, 1912, Jacob Friedman 
of Kansas City, Mo., made written application to the defendant for a policy of life 
insurance in the sum of $2,500; that the defendant, on said application, issued and 
delivered to the said Jacob Friedman its policy of insurance in that sum; that, in 
said application, Jacob Friedman stated the date of his birth to be September 15, 
1870; that again, on February 11, 1920, the said Jacob Friedman made written 
application to the defendant for two additional policies of insurance on his life in 
the sum of $5,000 each; that the defendant issued to him its two certain policies for 
$5,000 each; that, in said application for said policies, the said Friedman stated the 
date of his birth to be September 15, 1870; that, incorporated in each of the three 
said policies, the following provision appears: 

“Error in Age—If the age of the insured was incorrectly stated in the appli- 
cation for this policy, the amount payable hereunder shall be such as the premium 
paid would have purchased at the correct age. Any error in age discovered during 
the lifetime of the insured will be subject to correction and adjustment of 
premium.” 

It appears that the plaintiff herein, Sarah Friedman, was designated as 
beneficiary in each of said policies. 

It appears stipulated that each of said policies is a Missouri contract and 
is to be construed and governed by the laws of the state of Missouri; that Jacob 
Friedman died on October 25, 1933; that he had duly complied with all of the 
conditions and provisions of said policies required of him to be performed; that 
each of said policies was in full force at the time of the death of said Fried- 
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man, subject to the claim of the defendant for adjustment of the amount to be 
paid under the same with respect to the alleged misstatement of his age in his 
application therefor; that the plaintiff furnished proofs of death of the insured 
and complied with all of the conditions and provisions in said policies required 
to be complied with by her; that, at the time of the death of the said Jacob 
Friedman, the aggregate amounts of the faces of said policies, plus accum- 
ulations and dividends, amounted to $14,902.23; that thereafter and prior to the 
payment by the defendant to the plaintiff herein of the proceeds of said policies, 
the defendant obtained information indicating to it that the insured was born at 
an earlier date than that stated in his applications and that the insured had given 
various other dates on different occasions to other parties as the date of his 
birth and that all of said dates so given are earlier in point of time than the 
date given in his applications for the policies in question; that, subsequently, 
the defendant refused to pay the face amounts of said policies, on the ground 
that the insured had misstated his age in his applications for the policies, and 
claimed that, by reason thereof, it was entitled to an adjustment of the face 
amounts of said policies in accordance with the provision in said policies con- 
tained; that the plaintiff thereupon insisted that the defendant was obligated 
to pay the full face amount of each of the said policies and was not entitled to 
any adjustment thereof; that the defendant thereupon stated to the plaintiff 
that it would be willing to pay an amount representing the proceeds of said pol- 
icies calculated on the amount of insurance to which the insured would have 
been entitled for the premiums paid if the date of his birth had been February 
15, 1869 (the sum of $11,481), plus the accumulated dividends, making the total 
sum of $13,883.23; and that the defendant tendered said sum to the plaintiff and 
the plaintiff accepted said sum and surrendered the said policies to the defend- 
ant and the defendant accepted and canceled the same; that on April 20, 1935, the 
plaintiff, by letter, demanded of the defendant the payment to her of the differ- 
ence between the face amounts of the policies sued on plus accumulations and 
dividends and the sum of $13,883.23 (which had been previously paid to her as 
stated); and that, the defendant having refused to pay said difference, this suit 
was instituted. 

The defendant offered in evidence, over the objection of the plaintiff, the cer- 
tificate of the State Registrar of the Bureau of Vital Statistics, giving cerebral 
embolism as the principal cause of the death of the insured and chronic endo- 
cardial degeneration as the contributing cause. There was evidence by Dr. 
Edward P. Heller, testifying in behalf of the defendant, that such diseases are 
recognized as incident to old age. The record does not show that the plaintiff, 
upon the receipt of the sum of $13,883.23 insurance paid her by the defendant, 
executed any release to the defendant of further obligations under the policies 
sued on or that she was requested by the defendant so to do. There is other 
evidence in the record tending to show the circumstances leading to the payment 
made to the plaintiff by the defendant on said policies, which it is unnecessary 
at this point to set out. If occasion requires in the course of this opinion, it 
will be more fully set out. 

The policies sued on were introduced in evidence by the plaintiff on the trial. 

At the conclusion of the plaintiff’s evidence, the defendant requested instruc- 
tions in the nature of demurrers to the plaintiff's evidence, which were by the 
court refused. Again, at the close of all of the evidence, it renewed its request 
for such instructions; and such instructions were again refused. 

Thereupon, both the plaintiff and the defendant made request of the court 
for findings of fact by it; and the court gave findings of fact designated P-1, 
P-2, and P-3, requested by the plaintiff, together with declaration of law P-l, 
requested by her, and refused findings of fact and declarations of law lettered 
A, B, C, and D, requested by the defendant. 

Opinion. 

The defendant upon this appeal makes numerous assignments of error upon 
the action of the trial court, unnecessary to be set out. é 

1. Under the policies sued on, the plaintiff’s claims were liquidated; and the 
exact sums due her were fixed by the express terms of such policies. The 
petition proceeds on the theory that on the death of the insured and proof 
thereof made to the defendant in accordance with the terms of the policies, the 
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whole amounts on the faces of the same, agreed to be paid by the defendant, 
together with the accumulated dividends upon each, became payable to the plain- 
tiff as the beneficiary named in the said policies; that she was entitled to demand 
and receive such; and that the defendant was obligated to pay- such. 

The amended answer is a general denial coupled with a plea of accord and 
sutisfaction—that satisfaction of the whole amount due under said policies, as 
fixed by the terms thereof had been made by the payment to the plaintiff of a 
less sum upon a compromise or settlement, in full discharge of said policies and 
all obligations thereunder—to which the plaintiff made reply, denying that there 
was any consideration for such accord and satisfaction or the agreement on 
which it was based. 

The issue, therefore, on this phase of the case, is narrowed down, under the 
pleadings, to the one proposition—whether or not the accord and satisfaction 
set up in the answer is supported by a consideration. If supported by a consider- 
ation, it is a valid and good defense. If unsuppdrted by any consideration, it is 
invalid and constitutes no defense 

[1] The amended answer itself does not set out the consideration, if any, 
upon which the accord and satisfaction pleaded was based and effected. It 
merely alleges a full compromise and settlement and the payment to the plain- 
tiff by the defendant upon such compromise and settlement of the full sum of 
$11,481 and the acceptance by the plaintiff of such sum in full satisfaction and 
release of said policies and all obligations of the defendant thereunder. It does 
not allege the existence of any controversy as to the amount due under the 
policies or any dispute between the parties with reference thereto, bona fide 
or otherwise, and the compromise thereof.. It does not allege that there was any 
uncertainty as to the defendant's right to claim and make deductions from said 
amount. It does not allege that the plaintiff's claims were of a doubtful char- 
acter or that there existed any doubt as to her right to enforce the same. 

However, it is not regarded that it is essential that it should do so. 

2. The first point made by the defendant is that the trial court erred in 
refusing its demurrer to the evidence and in finding for the plaintiff, in that 
the evidence established a valid accord and satisfaction which precluded any 
recovery by the plaintiff. 

It argues that, under the evidence, there existed a controversy between 
itself and the plaintiff as to the amount of insurance to which she was entitled 
and the amount which it was obligated to pay under the policies sued on; that 
such controversy was compromised between them and the amount paid her by 
it was paid in settlement of the amount agreed to be due on such compromise, 
in full discharge of said policies and all obligations thereunder; that such pay- 
ment was so accepted by the plaintiff; and that the evidence conclusively so 
shows. 

[2] It argues that, under the evidence, the plaintiff’s claims were doubtful; 
that it was doubtful that she could enforce the same by reason of the provision 
in the policies to the effect, “If the age of the insured was incorrectly stated in 
the application for this policy, the amount payable hereunder shall be such as 
the premium paid would have purchased at the correct age”; and that, by rea- 
son of the doubtful character of her claims, there existed a good considefation 
for the accord and satisfaction. It overlooks the fact, however, that such pro- 
vision in the policies in suit, under the laws of this state, furnishes no basis 
whatever for giving to the plaintiff’s claims a doubtful character. 

It has been repeatedly held in this state that such provision is invalid so 
far as it gives a right to reduce the amount of the poliey under the guise of a 
contract to that effect. Burgess v. Pan-American Life Ins. Co. (Mo.Supp.) 230 
S.W. 315, loc. cit. 321; Burns v. Metropolitan Life Ins. Co., 141 Mo.App. 212, 
ig 539; Metropolitan Life Ins. Co. v. Stiewing, 173 Mo.App. 108, 155 

In Fowler v. Missouri Mut. Ass'n (Mo.App.) 86 S.W.(2d) 946, loc. cit. 952 
and 954, in speaking on a question of accord and satisfaction, it is said: 

“The defendant in this case did not contend either in its pleadings or in its 
dealings with the beneficiary, the plaintiff in this case, that the age of Biles 
[the assured] contributed to cause or bring about the contingency upon which 
the policy was to become due and payable. The sole contention of the defend- 
ant at the time it obtained the release and at the trial of the cause was that the 
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assured, Biles, was over 60 years of age, and because the policy was on the assess- 
ment plan it was void, inasmuch as the policy in question is held to be an old 
line or level plan contract; and in view of the holding in the case of Nastav 
y. Missouri Mutual Association, supra [(Mo.App.) 47 S.W.(2d) 166], such con- 
tention did not create a bona fide dispute between the parties as to the liability 
of the defendant. 

“The amount named in the face of the policy, upon the death of Biles, 
became a liquidated amount, unless a bona fide controversy existed between 
the plaintiff and defendant. A settlement for a less amount * * * would be void, 
even in the absence of fraud. * * * 

“The release in question was without consideration, and therefore cannot 
stand as a bar to plaintiff’s cause of action. 

“The defendant, through its agent and officers, was presumed to know the 
law, and was presumed to know that by its course of dealings it had created in 
this particular instance an old line or level premium contract of insurance. In 
view of this imputed knowledge, the defendant’s contention to the plaintiff that 
the policy was void because her father was over the age of 60 years at the time 
the policy was issued did not create a bona fide controversy as to the liability.” 

[3, 4] The same may be said to be true in this case with reference to the 
provision in the policies giving the right to an adjustment of the amounts pay- 
able under the policies if the age of the insured was incorrectly stated to such 
amounts as the premiums paid therefor would have purchased at the correct age. 
The defendant and its agents were presumed to know the law and presumed to 
know that such clause was invalid and furnished and effected no basis for the 
payment of any amount of insurance under the policies less than the face amounts 
thereof. Its contention that it was entitled to an adjustment of such amounts 
did not create a bona fide controversy as to its liability. Where the settlement 
is based on the compromise of a controversy, the controversy must, in all cases, 
be bona fide and must be with respect to material matters. 

[5] 3. It argues further that the misrepresentation of age by the insured 
rendered the policy void under section 5732, Revised Statutes of 1929 (Mo.St. 
Ann. § 5732, p. 4373), in that it directly contributed to the death of the insured, 
upon which event the policies became payable, and that, such being true, there 
was a consideration to the plaintiff for the accord and satisfaction. However, 
no such defense is embodied in the amended answer. Nor was it insisted on or 
mentioned at the time the alleged settlement was made. If the misrepresentation 
as to the age of the insured was material in the sense contemplated by section 
5732, supra, it was so by reason of the fact that it contributed to the death of 
the insured; and the policies would thereby have been rendered void and non- 
enforceable. Such a defense is an affirmative defense, and it is required that 
it be affirmatively set up and relied on in the answer. The burden of proof to 
establish such a defense is on the defendant, and such a defense is always a ques- 
tion for the jury. No such defense was made in the trial below. It was not 
embodied in the defendant’s requested findings of fact or covered by its requested 
instructions. 

The only defense under the amended answer is, as stated, one of accord 
and satisfaction. No other defense than a general denial was interposed, and that 
was not relied upon. The right to an adjustment of the amount to be paid under 
the policies, as asserted by the defendant, is based, under the evidence, solely 
on a claimed misstatement of his age by the insured in the applications for his 
policies. While it is stipulated in the record that the defendant refused to pay 
the face amounts of the said policies on the ground that the insured had mis- 
stated his age, the only relief it sought on account thereof was an adjustment 
of the face amounts of the policies in accordance with the void provision therein. 
No real controversy is shown by the evidence to have existed between the plain- 
tiff and the defendant as to whether or not the insured had misstated his age in 
his applications or whether the date of his birth as given therein was correct 
or incorrect. This fully appears from the testimony of the witness M. L. Fried- 
man (who was the attorney and agent of his mother, the plaintiff, in making 
collection of the policies in question), which, when read in connection with the 
stipulation of facts found in the record, fully explains such stipulation. The 
plaintiff merely contended that she was entitled to the full face amounts of the 
policies and that the defendant was not entitled to any adjustment thereon in 
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the absence of a showing that the insured’s age was other than stated by him. 
She, through her attorney, stated to the defendant that she was not advised as 
to whether the date of birth of the insured given in the said applications was 
correct or incorrect; that she had no means of ascertaining the same; that, how- 
ever, if it could be established by the defendant that such age was incorrect, 
under the provision of the policies referred to it would be entitled to an adjust- 
ment. The defendant thereupon voluntarily undertook to establish the age of 
the insured as different from that stated in his applications. It later tendered 
the check upon the basis that the insured’s correct birthday was February 15, 
1869, instead of the date mentioned in the applications, September 15, 1870. 
There was no controversy shown in the evidence between the plaintiff and the 
defendant as to whether such date was the correct date of the insured’s birth 
or not. Neither was there shown any agreement that it was or contention that 
it was not. She merely accepted the check tendered in payment without exe- 
cuting or being requested to execute a release therefor. 

[6, 7] It is true that a settlement made upon a controversy as to material 
facts, in good faith, where an honest doubt exists between the parties as to the 
amount due, or made upon the compromise of a doubtful claim rendered so by 
reason of its dependency on material matters which are uncertain, on which the 
rights of the parties depend, concerning which each party entertains an honest 
doubt, is a good consideration for an accord and satisfaction. To form a real 
dispute—such as will make a foundation for a compromise, accord, and satis- 
faction—the matter in issue, concerning which the dispute arises, must be 
material and must be one which under our statute contributes to or causes the 
death of the insured. Sappington v. Central Mutual Ins. Ass’n, 229 Mo.App. 
222, 77 S.W.(2d) 140; Yancey v. Central Mutual Ins. Ass’n (Mo.App.) 77 S.W. 
(2d) 149. 

[8] The defendant in its answer herein fails to present any such defense. 
The sgle contention of the defendant, under the evidence in the record, at the 
time that the accord and satisfaction was made, was that it was entitled to an 
adjustment of the full face amounts of the policies because of a misstatement of 
the age of the insured in his applications therefor. No other grounds were at 
that time advanced by it. Such was not material, so as to alter the amounts 
tu be paid under the policies. Burgess v. Pan-American Life Ins. Co., supra. 
Before a valid accord and satisfaction exists, there must be a disputed claim 
in good faith, based upon material matters. A debtor cannot create a dispute 
sufficient for the purposes of an accord and satisfaction by a mere refusal to 
pay aclaim. The payment of a part of a liquidated and undisputed debt affords 
no consideration for the discharge of the balance and does not effect an accord 
and satisfaction unless there be a consideration for such accord and satisfaction. 

It is said in O’Maley v. Northwestern Mut. Life Ins. Co. (Mo.App.) 95 
S.W.(2d) 852, loc. cit. 857 and 858: 

“As we gather from the record showing herein the amount deducted from 
the face of the policy in issue was made, when made, without controversy and 
without any consideration expressly passing in a settlement of a disputed amount. 
The trial court so held, and we conclude was justified in so holding. 

“The question of the right to sue for, if wrongfully deducted, is not seriously 
controverted. The right to sue and recover under such circumstances is recog- 
nized by the courts of Missouri. Sappington vy. Central Mutual Ins. Ass’n, 229 
Mo.App. 222, 77 §.W.(2d) 140-144; Yancey v, Central Mutual Ins. Ass’n (Mo. 
App.) 77 S.W.(2d) 149-154.” 

[9] 4. The defendant contends that the misrepresentation by the insured of 
his age was a misrepresentation of which, under the statute, it might have taken 
advantage upon a trial in the avoidance of any liability whatever under the pol- 
icies and that such misrepresentation should, therefore, be taken into account 
as a consideration for the accord and satisfaction set up in its amended answer 
although it was not a matter directly in controversy or within the contemplation 
of the parties at the time that the accord was made. Such contention is not well 
made. There never was a trial had and never any such defense made. The 
accord and satisfaction, if valid, must be so by reason of the fact that it is 
predicated upon the compromise of a controversy as to material matters by 
which the plaintiff's claims were rendered doubtful. The record is barren of 
any suggestion that the defendant, in order to obtain the accord and satisfaction 
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relied upon by it or prior to the time the accord was made, contended that the 
policies were void and that it was not liable under them to any extent by rea- 
son of the alleged misstatement of age or by reason of the fact that such mis- 
statement contributed to the death of the insured. There was no such contro- 
versy. 

Not only so, but there is no evidence from which it may be said that the 
insured ever misrepresented his age in the applications for the policies in ques- 
tion. That he may have given other dates as the date of his birth, upon other 
occasions and to other parties, does not show that the date given in his appli- 
cations was not true and correct. The statements he may have made to other 
persons or upon other occasions as to the date of his birth are not shown to 
have been true. He may have made inconsistent statements; and, yet, the date 
given in his applications for the policies in suit may have been the correct date 
of his birth. We are unable to find in the evidence that the date given in his 
applications was incorrect or untrue. 

Whether the accord and satisfaction set up in the amended answer is valid 
depends, under the record, upon whether a controversy existed between the parties 
with reference to some material matter which was compromised and led to it. 
The only controversy between the parties shown to have existed was with respect 
to whether or not the defendant was entitled to an adjustment of the amounts 
on the faces of the policies which was not material and did not extend to the 
question of the nonexistence of any liability whatever on the defendant’s part by 
reason of the misrepresentation of the insured’s age, leading to an avoidance of 
the policies. The plaintiff made no accord and accepted no satisfaction upon the 
latter basis. There was no controversy to which she was ever a party with ref- 
erence to whether or not the defendant had been relieved of all liability under the 
policies by reason of the misrepresentation, if any, of the insured’s age. 

The case of State ex rel. Isaacson v. Trimble, 335 Mo. 213, 72 S.W.(2d) 
111, relied on by the defendant on this point, has no application. 

[10] 5. Where the demand is fixed or liquidated, the acceptance of a sum 
less than the whole will not discharge the debt in the absence of a consideration 
therefor. Winter v. Kansas City Cable R. Co., 160 Mo. 159, 61 S.W. 606; Good- 
son v. National Masonic Acc. Ass’n, 91 Mo.App. 339; Biddlecom v. General 
Accident Assur. Co., 167 Mo.App. 581, 152 S.W. 103. Poul 

[11] 6. The defendant also contends that to permit a recovery by the plaintiff 
would result in unlawful discrimination against other policyholders in violation 
of section 5729, Revised Statutes of 1929 (Mo.St.Ann. § 5729, p. 4369). 

The same contention was made in O’Maley v. Northwestern Mutual Life Insur- 
ance Company, supra; and it was ruled against. It was there said that a violation 
of the provisions of section 5729, supra, does not render the contract illegal 
or void. Landau v. New York Life Ins. Co., 199 Mo.App. 544, 203 S.W. 1003. 

Instructions in the nature of demurrers to the evidence, both at the close of 
the plaintiffs evidence and at the close of the whole evidence, requested by the 
defendant, were properly refused. The evidence fails to show a valid accord 
and satisfaction. 

7. The next point made by the defendant is as follows: 

“The trial court erred in permitting plaintiff to recover penalties and attorney’s 
fees, and erred in ruling that plaintiff was entitled to recover them, and erred 
in permitting the introduction of evidence respecting the value of the attorney’s 
services, because defendant had reasonable grounds to deny liability.” 

The defendant argues that the question whether the trial court erred in 
assessing attorney’s fees and penalties is governed by two principles: (1) That 
whether a refusal to pay is vexatious must be determined by the situation presented 
to a defendant at the time when it is called upon to pay. (2) If the circumstances 
presented to a defendant at the time are sufficient to raise in the mind of a rea- 
sonable man a doubt as to whether such defendant is liable, then the refusal 


to pay is not vexatious. It is so held in Paetz v. London Guarantee & Accident 
Co., Limited, of London, England, 228 Mo.App. 564, 71 S.W.(2d) 826. 

In Non-Royalty Shoe Co. v. Phoenix Assur. Co., Limited, of London, England, 
227 Mo. 399, 210 S.W. 37, loc. cit. 43, it is said: 

“The defendant is to be allowed to entertain an honest difference of opinion 
as to its liability, or as to the extent of such liability under the contract of insur- 
ance, and to litigate that difference; otherwise the provision of the statute is 
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obviously so shot through with duress as to be invalid upon any review. It is 
from the very nature of the case, and from the protean form which the facts 
of the case assume, difficult, if not impossible, to frame any general rule for use 


in determining when a refusal to pay is vexatious and when it is not. Judge 


Trimble, of the Kansas City Court of Appeals, has announced a rule, which 
commends itself to us so far as it goes, and it goes as far as it is wise or safe 
to go in announcing a rule to govern cases wherein the facts are as variant as 
we find them in insurance cases upon this question. This rule reads thus: 

“ ‘And while affirmative proof is not required to show vexatious refusal, yet 
the penalty should not be inflicted unless the evidende and circumstances show that 


such refusal was willful and without reasonable cause as the facts appeared fo 


a reasonable and prudent man before the trial; and merely because the judgment, 
after trial, is adverse to defendant’s contention, is no reason for inflicting the 
—, . Patterson v. American Ins. Co., 174 Mo.App. [37] loc. cit. 44, 160 S.W. 
. lane plaintiff concedes the rule to be, as contended by the defendant, that 
if at the time demand for payment is made the situation is such as to raise in 
the mind of a reasonable man a doubt as to such defendant’s liability, such a 


defendant has a right freely to resist the claim and litigate the question, The 


plaintiff insists that, nevertheless, there is ample evidence in this case upon which 
to predicate a finding that the defendant’s refusal herein to pay was vexatious and 
to support the trial court’s finding to that effect and to support its assessment 
of damages and attorney’s fees. 

_[12, 13] In our opinion the evidence is such as to justify the court in its 
findings and its assessment of damages and attorney’s fees. At the time that the 


plaintiff called upon the defendant to make payment of the sums sued for, it 
called the defendant's attention to the fact that, under the laws of Missouri, the 


provision in its policies upon which it relied in making deductions of such sums 
from the faces of such policies was invalid, and that it had been so held in repeated 
decisions by the courts of this state. Not only so; but the defendant, its agents, 
and attorneys were presumed to know that such provision, under the laws of 
Missouri, was unlawful and invalid and furnished no basis whatever for such 


deductions. In view of the fact that the courts of this state have repeatedly held 


such provision invalid and void, its refusal to pay after demand therefor was a 


matter to be considered by the trial court in determining whether such refusal 
was vexatious or not. Not only so, but other propositions of law relied upon by 
the defendant had, at such time, been threshed out and settled by the courts of 
Missouri adversely to the defendant’s contentions. The trial court was entitled 
to make up its findings on this issue by a general survey of all the facts ‘and 
circumstances in the case, from which, if it concluded that the defendant’s refusal 


to pay was unjustified and vexatious, it was authorized to assess damages and 


’ ‘ ¢ ‘ ‘ 
attorney's fees. Direct and positive evidence to the effect that the delay in 
payment was vexatious is not required; that such delay was vexatious may be 
shown from the circumstances in the record. Coscarella v. Metropolitan Life 
Insurance Co., 175 Mo.App. 130, 157 S.W. 873. 

In determining the question of vexatious delay, the court had the right to 
take into consideration the validity of the plaintiff’s claims and the fact that 
it became necessary to institute a suit to collect them. Where such claims are 


valid, the fact that the defendant declines to pay without Itigation is of itself 
evidence tending to show the delay thereafter to be vexatious. It is charged with 


a knowledge of the law. Such is the established rule of the decisions. Rice v. 
Provident Life & Accident Ins. Co. (Mo.App.) 102 S.W. 147; Keller v. Home 
Life Ins. Co., 198 Mo. 440, 95 S. W. 903; Cox v. Kansas City Life Ins. Co., 154 
ohne. wea 135 S.W. 1013; Williams v. St. Louis Life Ins. Co., 189 Mo. 70, 87 
S.W. 499. 


The point is ruled against the defendant. 


8, The third and last point made by the defendant is that the court erred in 
failing to make sufficient findings of fact. The record shows that, at the conclusion 
of the evidence, there was a request made by the defendant’s attorney for findings 
of fact by the court and that thereupon both he and the plaintiff’s attorney presented 
and requested findings for allowance by the court. Those requested by the plain- 
tiff’s attorney were given, and those requested by the defendant’s attorney were 
refused. 
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The first and second findings of fact given for the plaintiff are to the effect 
that, at the time of the payment made by the defendant to the plaintiff on the 
various policies of insurance in suit, no real bona fide dispute or controversy 
existed between the plaintiff and the defendant with respect to the amount due 
the plaintiff in accordance with the terms and provisions of such policies of insur- 
ance which the defendant was obligated to pay; that, at such time, no real bona 
fide dispute or controversy existed between the plaintiff and the defendant with 
respect to any matter which actually contributed to the contingency or event on 
which any or all of said policies became due and payable; and that the defednant 
had vexatiously refused to pay the amount unpaid on said policies, sued for, and 


the plaintiff was entitled to recover such unpaid amounts with interest and to 


recover damages up to and in excess of such unpaid amounts and was entitled 
to a reasonable attorney’s fee. It is unnecessary to set out the third finding as 
it is not pertinent to any issues upon which the case was finally ruled. 

The findings of fact requested by the defendant which were refused are the 
converse or reverse of those given for the plaintiff and are to the effect that 
there was a controversy existing between the plaintiff and the defendant at the 


time payment was made, as to whether the defendant was obligated to pay the 


full faces of the policies or whether it was entitled to pay the amounts which the 


premiums paid would have purhcased if the insured had been born in the year 1866; 
that such controversy was settled on the basis that the defendant should pay such 
amounts as the premiums paid on said policies would have purchased if of date 
February 15, 1869, rather than of September 15, 1870, as stated in the applications 
for the said policies; that, based on such settlement, the defendant made the pay- 
ment of said policies in the sum of $13,883.23; that the plaintiff accepted the same 


and surrendered the policies to be cancelled; and that the defendant’s refusal 


to pay the sums deducted (remaining unpaid and sued for) was not vexatious. 


[14] After the court had given or refused the requested findings and had 
also given or refused the requested declarations of law offered by the plaintiff 
and the defendant respectively, the defendant excepted generally to what it 
contended was a‘ failure on the part of the court to find the facts as required of 
it under section 952, Revised Statutes 1929 (Mo.St.Ann. § 952, p. 1225), and a 


failure on the part of the court to make findings in compliance with the require- 


ments of that statute, without particularizing in any manner the respects in which 


the court had failed. Neither does the defendant, upon this appeal, individualize 
the particulars in which the court failed and the particular facts which it should 
have found from the evidence and which it failed to find. There is therefore 
nothing presented for review under such complaint. i 

[15] 9. Furthermore, the facts as found by the court were sufficient. The 
sole issue under the pleadings was whether or not, at the time that the payment 


was made to the plaintiff by the defendant, there existed any bona fide dispute 


or controversy between the plaintiff and the defendant with respect to the amounts 


which the plaintiff was entitled to demand and which the defendant was obligated 
to pay. The findings of fact fully covered all of the evidence bearing on such 
issues. Such was all that the court was required find. Brinson-Judd Grain Co. 
v. Becker, 76 Mo.App. 375; Painter v. Prudential Insurance Co., 228 Mo.App. 
576, 71 S.W.(2d) 483. 

In Painter v. Prudential Ins. Co., supra, it is ruled that the only facts necessary 
to find are those in controversy, material to the issues upon which the cause is 


finally ruled, and that the only declarations of law necessary to be given are those 


relating to the issues upon which such facts as found are based and that it is not 
necessary to make a finding of fact as to issues which could not have affected 
the final judgment in the case or to give declarations of law thereunder. 

[16] Furthermore, the material facts bearing upon the issues in this case are 
stipulated and agreed on by the parties. Such as are stipulated are to be treated 
as conceded facts, with respect to which a finding of fact is unnecessary. Kristanik 


v. Chevrolet Motor Co., 335 Mo. 60, 70 S.W.(2d) 890, 


The point is ruled against the defendant. 


It follows that the judgment of the trial court should be affirmed. It is 
accordingly so ordered. 
All concur. 
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BANKERS LIFE INS. CO. v. ARON et al. 
MIDWEST LIFE INS. CO. v. ARON. 

WESTERN BOHEMIAN FRATERNAL ASS’N v. STONE. 
MODERN WOODMAN OF AMERICA v. STONE. No. 30030. 
Supreme Court of Nebraska. July 9, 22, 1937. 

273 Northwestern Reporter 280. 

3. CHANGE OF BENEFICIARY. 

Evidence justified judgment for proceeds of life policy in favor of beneficiary 
named by insured on application to change beneficiary proximately one month 
before his death on ground that insured was of sound mind on date of application 
for change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


4. BURDEN OF PROOF. 

The person alleging that insured was of unsound mind at time of change of 
beneficiary of life policy has burden to establish such facts. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Syllabus by the Court. 

1. A none xpert witness who is shown to have had a more or less extended and 
intimate acquaintance with a person may be permitted to state his opinion as to 
the mental condition of that person, if such condition becomes a material subject 
of inquiry, by giving the facts and circumstances upon which the opinion is based. 

2. Evidence examined and held to show that the decedent was of sound mind 
at the time in question. 

3. The burden of proof is on the party, who alleges that the ineneed 1 in a policy 
of life insurance was of unsound mind at the time of the change of his beneficiary, 
to establish such fact. 

Appeal from District Court, Saline County; Proudfit, Judge. 

Suit by Bankers Life Insurance Company of Nebraska against Thomas J. Aron, 
guardian of the person and estate of Tony Kristufek, an incompetent person, and as 
administrator of the estate of Joseph Kristufek, deceased, impleaded with Erie L. 
Stone. From a judgment in favor of defendant, Erie L. Stone, defendant Thomas 
J. Aron, appeals. 

Affirmed. 

Robert R. Hastings, of Crete, for appellant. 

Peterson & Devoe, of Lincoln, for Bankers Life Ins. Co. 

Tohn E. Mekota, of Crete, for Erie L. Stone. 

Heard before Rose, Day, Paine, and Carter, JJ., and Hastings, Munday, and 
Rine, District Judges. 

Munnpay, District Judge. 

The plaintiff filed a bill of interpleader to have the court ascertain who was 
entitled to the proceeds of a life insurance policy belonging to Joseph Kristufek, 
deceased. The proceeds were paid into court by the plaintiff. 

Joseph Kristufek died November 27, 1935, leaving his widow, Tony Kristufek, 
him surviving. The wife has been confined in the State Hospital for Insane at 
Lincoln suffering from dementia praecox. The contest here is between Erie 
Stone, appellee, niece of the deceased and the beneficiary in the policy at the time 
of his death, and Thomas J. Aron, appellant and guardian of Tony Kristufek, the 
former beneficiary. 

The beneficiary of the policy was changed in oo 1935, on the appli- 
cation of Joseph Kristufek, made on September 20, 1935. The guardian Aron 
contends that Joseph Kristufek was of unsound mind when the application was 
made and the beneficiary changed. The contention of undue influence was 
abandoned by the appellant. 

The trial court, a jury having been waived, held that the decedent was of sound 
mind and competent and understood the nature and effect of his acts in changing 
the beneficiary of his insurance, and entered judgment in favor of the appellee. 

The appellant relies upon two alleged errors for reversal of this judgment: (1) 
That the court erred in refusing to permit the witnesses, Mrs. Anton Daniel, John 
G. Franta and Mrs. Julia Aebig, to express their opinion as to the condition o the 
mind of Joseph Kristufek in March, 1935; (2) that the judgment is not sustained 
by sufficient evidence. 

We will consider these contentions in the order set out. The record shows that 
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‘the opinions of these witnesses related to the condition of Joseph Kristufek’s mind 
at a time about six months prior to the change of the beneficiary. 

Joseph Kristufek was 48 years of age at the time of his death, and had been a 
harness maker at Crete, Nebraska, for many years, until he sold his business in 
February, 1935, and on March 29, 1935, went for treatment for tuberculosis to the 
Modern Woodmen of America Sanatorium at Woodmen, Colorado, where he 
remained until September 21, 1935, when he returned to Nebraska and spent most 
of the time in Lincoln. 

[1] It is a settled rule of law in this state that the nonexpert witness who is 
shown to have had a more or less extended and intimate acquaintance with a person 
may be permitted to state his opinion as to the mental condition of that person, if 
said condition becomes a material subject of inquiry, by giving the facts and cir- 
cumstances upon which the opinion is based. In re Estate of Wilson, 78 Neb. 758, 
111 N.W. 788; Torske v. State, 123 Neb. 161, 242 N.W. 408; Kehl v. Omaha Nat. 
Bank, 126 Neb. 695, 254 N.W. 397. 


[2] The question arose in this case when the opinions of nonexpert witnesses 
were offered to show the insanity of the decedent. Such testimony was excluded 
by the trial court on the ground that there was not sufficient foundation shown for 
such testimony by any one of the witnesses. Each of the witnesses was shown to 
have had an acquaintance with the deceased and some conversations with the 
deceased, which conversations were stated before the opinions as to the condition of 
mind were called for. On considering these conversations, and the actions of the 
deceased, as related by the witnesses, most of them seem about as consistent with 
sanity as insanity. However, we think the opinions should have been admitted. The 
fact that the opinions of the witnesses related to the condition of mind of the 
deceased at a time which was somewhat remote to the time in question, and that the 
conversations and facts stated on which the opinions were based were not very 
persuasive of insanity, were matters that should have been taken into consideration 
when considering the weight to be given the opinions and the facts on which they 
were based. But, owing to the remoteness of the time to which the opinions as to 
the mental condition of Joseph Kristufek related, the exclusion of the opinions 
was not such a substantial error and is not so prejudicial to appellant as to require 
a reversal of the judgment. All the testimony as to foundation for the admission 
of these opinions was before the trial court and is in the bill of exceptions. Con- 
ceding the witnesses, if they had been permitted to answer, would have stated that 
Joseph Kristufek was of unsound mind in March, 1935, it was not such a material 
error to exclude such opinions, under the circumstances above set out, as to change 
the final judgment of the district court. This will appear more fully in the discus- 
sion of the second assignment of error. 


Appellant also contends that the decree of the district court is not sustained by 
sufficient evidence. Many persons who came in contact with Joseph Kristufek 
while at the sanatorium, at about the time the change in the beneficiary was made, 
stated that he was sane at the time. These included the notary public, who was the 
record keeper and stenographer before whom the changes were made, his attending 
physician there, the colony secretary who had charge of the patients, and several 
patients at that institution. Also there were several persons who had had business 
transactions with the deceased before he went to the sanatorium, to the effect that 
he was of sound mind at that time. 

Shortly before his death Joseph Kristufek came to Lincoln, and in the last of 
Octoher, 1935, resided at the Lincoln Apartments, 1121 O street. Mr. C. E. Siefert, 
who operates the Lincoln Apartments, conversed with Kristufek many times and on 
different subjects. Siefert stated that the deceased was dressed moderately and 
cleanly: that he always paid rent promptly; that the witness did not know of 
Kristufek’s illness until the night he died, and that Kristufek was of sound mind 
and capable of transacting business while there. 

The appellant, Aron, was cashier of the Crete State Bank and produced records 
showing business accounts of Joseph Kristufek for a period of years up to October 
3, 1935. There seems to be nothing irregular in these business transactions. Mr. 
Aron did not state that in his opinion the deceased was of unsound mind, although 
he had done business with him since the spring of 1933. 

The president of another bank. in Crete testified to the checking account of 
Joseph Kristufek in his bank from December 23, 1933, to October 3, 1935, as a 
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witness for appellant, and was not asked as to the mental condition of Kristufek, 

[3] It would serve no useful purpose to set out all the evidence as to the mental 
condition of Joseph Kristufek at the time in question. We are of the opinion that 
the overwhelming weight of the testimony in the record is to the effect that Joseph 
Kristufek was sane and competent to transact business at the time he changed his 
beneficiary, and the conclusion would be the same even though the three witnesses, 
from whom appellant asked opinions as to the condition of mind of Kristufek, had 
been permitted to answer and had stated that in their opinion Kristufek was of 
unsound mind in March, 1935. 

[4] The burden of proof was on the appellant to show that the decedent was of 
unsound mind at the time of the application for and the change of his beneficiary in 
his life insurance policy. This burden he has failed to sustain. 

The judgment of the district court should be, and is 

Affirmed. 

Munday, District Judge. 

By stipulation of parties it is agreed, and by the court hereby ordered, that the 
foregoing opinion shall be deemed governing and controlling in Midwest Life 
Insurance Co. v. Aron; Western Bohemian Fraternal Association v. Stone; Modern 
Woodman of America vy. Stone; and judgment of affirmance be entered accordingly. 


LAMPKE v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. June 30, 1937. 
297 New York Supplement 901. 
1. KNOWLEDGE OF INSURER. 

In action on two life policies, question of insurer’s knowledge of insured’s ill © 
health, previous disease, and treatment by physician on which to base waiver or 
estoppel was fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. CONCEALMENT. 

Evidence justified judgment against insurer on two life policies on ground 
that there had been no concealment of insured’s previous physical condition from 
examining physician. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Action on two life policies by Rose Lampke, as administratrix, etc., of the 
estate of Veronica Schumacher, against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and, from an order denying a motion for a new 
trial on the minutes, the defendant appeals. 

Affirmed. 

Argued before Sears, P. J., and Edgcomb, Crosby, Cunningham, and Taylor, 


Dudley, Stowe & Sawyer, of Buffalo (Mason O. Damon, of Buffalo, of coun- 
sel), for appellant. 

Joseph A. Marion, of Buffalo, for respondent. 

Per Curiam. 

[1, 2] The question of knowledge of the company of the ill health, previous 
disease and treatment by a physician on which to base waiver or estoppel was 
one of fact depending on statements of the insured to defendant’s soliciting agent 
and to defendant’s examining physician. Bible v. John Hancock Mutual Life 
Ins. Co. ef Boston, Mass., 256 N.Y. 458, 176 N.E. 838; Salmida v. John Hancock 
Mutual Life Ins. Co. of ‘Boston, Mass., 148 Misc. 702, 266 N.Y.S. 253, affirmed 
241 App.Div. 636, 269 N.Y.S. 972. As the credibility of defendant’s examining 
physician was for the jury, the jury could have found that there was no conceal- 
ment of insured’s condition from the examining physician. This distinguishes 
the case of Fortunato v. Metropolitan Life Ins. Co., 160 Misc. 918, 290 N.Y.S. 
955, affirmed 248 App.Div. 680, 289 N.Y.S. 1021, for there a written statement 
of the insured was produced showing a concealment of the applicant’s condition 
of health from the examining physician of the defendant. 

Judgment and order affirmed, with costs. All concur. 
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MORKEL v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. Nov. 29, 1934. * 
297 New York Supplement 962. 
ASSIGNMENT. 


A provision against assignment of policy which was plain and unambiguous 
was required to be enforced as written. 


(For other cases, see Insurance, Dec. Dig. § 202.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Joseph Morkel against the Metropolitan Life Insurance Company. 
From an order of the Municipal Court, granting plaintiff’s motion for summary 
judgment, and from the judgment entered thereon, the defendant appeals. 

Judgment and order reversed, and motion denied. 

Argued November term, 1934, before Lydon, Hammer, and Shientag, JJ. 

Tanner, Sillcocks & Friend, of New York City, for appellant. 

R. John Urevich of New York City, for respondent. 

Per Curiam. 

We think the provision against assignment of the policy was plain and 
unambiguous and must be enforced as written. Sacks v. Neptune Meter Co., 
144 Misc. 70, 258 N.Y.S. 254, affirmed 238 App.Div. 82, 263 N.Y.S. 462; Heffernan 
v. Prudential Insurance Co., 88 Misc. 93, 150 N.Y.S. 644. 

Judgment and order reversed, with $10 costs to appellant to abide the event, 
and motion denied. 


MAURER v. JOHN HANCOCK MUT. LIFE INS. CO. 
Municipal Court of City of New York, _— of Queens, First District. Julv 
14, 1937. 
298 New York Supplement 325. 
1. LAPSE. 

In action on life policy, insurer had burden to establish its affirmative defense 
that policy had lapsed for nonpayment of premium and that notice of premium 
due had been mailed to insured as required by statute (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. NOTICE. 

In action on life policy which had allegedly lapsed for nonpayment of pre- 
mium, beneficiary’s testimony that she received insured’s mail during stated months 
and that no notice of premium due had been received was insufficient to create 
fact issue and rebut statutory presumption of mailing arising from mailing clerk’s 
affidavit stating that notice had been mailed as required by statute (Insurance 
Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. NOTICE. 

In action on life policy which had allegedly lapsed for nonpayment of premium 
after giving of notice that it was due, evidence that disputed notice differed from 
imprint of permanent addressograph plate used in giving other notices, and insurer’s 
failure to produce documentary evidence in its possession and to produce mailing 
clerk and manager of mailing division as witnesses, raised issue for jury on ques- 
or whether notice had been mailed as required by statute (Insurance Law, § 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Action by Amelia J. Maurer against the John Hancock Mutual Life Insurance 
Company. There was a verdict for plaintiff, and defendants moved to dismiss 
the complaint and to set the verdict aside and for a new trial. 

Motions denied. 

_ Samuel Nadler, of Long Island City, L. I. (Maurice Millimet, of New York 
City, of counsel), for plaintiff. 

Oeland & Kuhn, of New York City (George W. Riley, of New York City, 
of counsel), for defendant. 

Harry P. Kerru, Justice. 

Action by plaintiff as beneficiary in policy of life insurance issued by defend- 
ant on life of plaintiff’s husband for $1,000. 


"Received for publication June 10, 1937. 
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The defendant set up the defense that the insured failed to pay the quarterly 
installment of premium, amounting to $9.61, upon said policy, which was due 
on the 24th day of May, 1936, and that, therefore, the policy had lapsed for 
nonpayment of premium before the death of the insured. 

The defendant also affirmatively pleaded, as it was required to do, that 
notice of the due date of the premium under section 92 of the Insurance Law had 
been mailed to the insured at least fifteen days and not more than forty-five days 
before the due date. cs 

The jury upon the trial found a verdict in favor of the plaintiff for $1,000. 
The defendant moved at the close of plaintiff’s case and at the close of the whole 
case for a dismissal of the complaint. Upon this motion the court reserved decision 
until after the return of the verdict by the jury. Upon the return of the verdict 
of the jury the defendant also moved to set aside the verdict and for a new trial. 
Decision upon this motion was also reserved. 

{1, 2] I am of the opinion that both motions must be denied. To establish 
its affirmative defense, upon which it had the burden of proof, that the notice 
of premium due required by the provisions of section 92 of the Insurance Law 
was mailed to the insured, the defendant introduced into evidence the affidavit 
of one Evelyn Donnelly, who was in charge of the mailing of these premium 
notices. This affidavit stated that the notice that premium would be due on May 
24th had been mailed out from the company’s main office at Boston, Mass., on 
April 29, 1937. This affidavit was properly admitted into evidence on the express 
provision of the statute, and raised the presumption that the premium notice 
had been properly mailed. 

The plaintiff endeavored to rebut this presumption by testifying that she 
received the mial of her husband during the months of April, May, and June 
1936, and that no notice was received from the defendant company that any pre- 
mium was due upon the policy in question. This proof was insufficient to create 
an issue of fact and to rebut the presumption of mailing. Goeller v. Equitable 
Life Assurance Society of United States, App.Div. ——, 296 N.Y.S. 854, 
and Trusts & Guarantee Co. v. Barnhardt, 270 N.Y. 350, 1 N.E.(2d) 459, where 
it was held that testimony of an indorser on a note that he had not received notice 
of protest was insufficient to create an issue of fact concerning mailing of the 
notice, established prima facie by a notarial certificate to that effect. There is 
no real distinction, as the plaintiff contends, between the Barnhardt Case and 
the instant case. While it is true that a notary public is a public official, the 
reason for the rule laid down is not, as plaintiff intimates, bedause there is a 
presumption that a public official will do his duty, but the rule is based upon 
the presumption created by the terms of the statute. Had the case ended at this 
point, there is no quetsion in my mind but that it would be neceesary to dismiss 
the complaint in this action upon the merits. The defendant, however, was not 
satisfied to rest its case upon the presumption raised in its favor by the introduction 
of the affidavit of Evelyn Donnelly to the effect that the premium notice had 
been duly and properly mailed, but it elected to call various witnesses, one of 
them from the main office in Boston. 

[3] The witness Friend testified that the official receipt for the premium due 
was mailed from the home office to the district office on the same day that the 
premium notice was mailed to the policyholder. This was important on the ques- 
tion of establishing the date of the alleged mailing of the premium notice. This 
witness stated that there was not a record anywhere of the date of the mailing 
or of the receipt of the said official receipt, and beyond his belief in the custom 
of mailing about thirty days before, this witness had no definite or record knowl- 
edge or information, and could not say when the official receipt had been mailed. 

Another witness called by the defendant, a Mr. Lovegren, was assistant sec- 
retary from the Boston office. He produced a ledger card from which he testified 
that the May 24th premium had not been paid to the home office. He identified 
the signature of Evelyn Donnelly, mailing clerk, and her affidavit to the effect 
that she mailed the premium notice. He testified that a Mr. Walter E. Queen 
was manager of the mailing division, had charge and supervision of that depart- 
ment, and was familiar with and best qualified to testify concerning the system 
prevailing in that division having relation to the mailing of the premium notices. 
Mr. Queen was still in the company’s employ and was available. The witness 
further testified that he had supervision over the various divisions, including the 
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mailing division, and that the mailing clerks, including Miss Donnelly, were 
required to keep a record, to wit, a paper referred to as a “mailing sheet,” which 
indicates and contains a record of all policy numbers and the names and addresses 
of the policyholders to whom premium notices were mailed on any particular day; 
that Evelyn Donnelly had kept a record on such a mailing sheet of all premium 
notices mailed out by her on May 24th; that she had checked the policy numbers 
and the names and addresses of the policyholders on the said mailing sheet 
against all premium notices mailed out by her on that date; and that her initials 
appeared on the said mailing sheet opposite the policy numbers and the names of 
the policyholders to whom she had mailed premium notices on that date. This 
record, the witness testified, was still in the possession of the defendant and was 
available. 

The plaintiff argues that the jury was justified in taking into consideration 
the fact that the defendant failed to produce Evelyn Donnelly and Mr. Queen as 
witnesses, and particularly that the jury had a right to make an inference hostilé 
to the defendant due to the failure of the defendant to produce the card or mailing 
sheet containing the records showing to whom premium notices had been sent 


on April 29, 1936. 


Of course, by the express provisions of the statute, the defendant was not 
obligated to produce any, evidence of mailing other than the affidavit of Evelyn 
Donnelly, which itself raised a presumption that the premium: notice had been 
properly and duly mailed. It may be, however, that the jury would be entitled 
to draw an inference against the defendant after it elected to call other witnesses 
and left a witness such as Mr. Queen, who had charge of the supervision of the 
mailing department, at home, while bringing Mr. Lovegren, who knew very little 
about the situation. The jury may also have been entitled to draw an inference 
against the defendant by reason of the nonproduction of the mailing list for April 
29th showing that the name of the insured in the instant case was on the list of 
those to whom premium notices had been mailed on that date. Such an inference, 
however, even if set off against the presumption raised by the affidavit, might 
and probably would be insufficient to justify the verdict of the jury, were it not 
for the fact that the plaintiff actually produced affirmative evidence which might 
well have indicated to the minds of the jury that this premium notice was not 
mailed, despite the affidavit of Evelyn Donnelly. 


It appears that the premium notices were prepared from an odtrengre® 
plate, that is to say, the premium notice was on a printed form, and from the 
addressograph plate the following information, set in the addressograph plate, 
was typed into the form, to wit: The amount of the premium, the day of the 
month when due, the number of the policy, the full name and address of the 
policyholder, including street, street number, town, city, and state; that once 
orepared, such addressograph plate was permanent as to form, arrangement, and 
content, unless there was a change in address, and that there had been no such 
change in this case; that the imprint from the said addressograph plate was made 
upon all premium notices and on the official receipts; and that the said imprint 
as to form, arrangement, and content did not vary, and was the same in all 
respects upon all notices and receipts upon which the same was applied. 


After showing the system in regard to this addressograph used by the defend- 
ant company, the plaintiff presented proof that the May 24th premium notice, 
the one in dispute, of which a true photostat copy was annexed to the defendant’s 
bill of particulars, absolutely differed from the other premium notices and official 
receipts concededly carrying the imprint of the original and only addressograph 
plate said to have been used in connection with the premium notices on this policy, 
and on page 9 of his brief, the learned counsel for the plaintiff points out very 
clearly the differences in the impressions of the genuine notice and the May 
24th disputed notices, which are as follows: 


(1) The impression from addressograph on genuine notice: 
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Amount of premium Mths. Policy No. Date Due 
9.61 : 3 pa 24 
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(2) May 24th, disputed notice: 
Amount of premium Mths. Policy No. Date Due 


9.61 : 3 2358370 24 
| PETER C MAURER 
: | 7017 153RD ST 
FLUSHING N Y 


This affirmative proof obtained by the plaintiff from defendant’s own bill 
of particulars and from the testimony of defendant’s witnesses in my opinion 
raises a sufficient issue of fact for the jury to justify the court in having submitted 
the case to the jury and in the denial of this motion to dismiss the complaint and 
set aside the verdict. This proof, together with the failure of the defendant 
to produce documentary evidence in its possession, as well as to produce witnesses 
under its control after it had elected to produce some witnesses in addition to 
the affidavit of Evelyn Donnelly, convinces me that the verdict of the jury should 
stand. Motion to dismiss the complaint and to set aside the verdict of the jury 
and for a new trial will, therefore, be denied. 


ORAVETZ v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of Ohio, Lucas County. Feb. 1, 1937. 
10 Northeastern Reporter (2d) 17. 
ELECTION OF BENEFICIARY. 

Under life policy containing facility of payment clause giving insurer option as 
to whom insurance might be paid on death of insured, agreement by insurer's agent 
that sister-in-law of insured should receive amount of insurance if she paid pre- 
miums and possessed policy at insured’s death, if authorized by insurer, and if 
complied with by sister-in-law, was binding on insurer, since there may be exercise 
of election at issuance of policy as well as at death of insured. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Syllabus by the Court. 

Under a life insurance policy containing a facility of payment clause, which 
gives to the insurance company an option or right of election as to whom the amount 
of insurance may be paid upon the death of the insured, such election may be 
exercised upon the issuance and delivery of the policy as well as after the death 
of insured, and if such is done by a duly authorized agent, the insurer is bound 
thereby. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Action by Julia. Oravetz against the Metropolitan Life Insurance Company. 
From a judgment for the defendant, on the pleadings, plaintiff appeals.—[Editorial 
Statement. ] 

Reversed and cause remanded. 

James H. Fox and Murray Friedman, both of Toledo, for appellant. 

Holbrook & Banker and Donald DeMuth, all of Toledo, for appellee. 

LLoyp, Presiding Judge. 

In an action brought by the appellant, Julia Oravetz, the court of common 
pleas granted a motion of the appellee, Metropolitan Life Insurance Company, 
for a judgment on the pleadings. 

From this judgment, appellant appeals to this court, on cuestions of law, the 
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only assignment of error being the granting of the motion and the entry of the 
judgment. 

The facts as pleaded in the second amended petition of appellant and the 
answer thereto of appellee are: That appellee, a New York corporation, maintained 
offices and “employed agents for the solicitation of premium payments on all of 
the various types of insurance” issued by it; that an “Industrial Whole Life Policy” 
issued and delivered by it to appellant “contained a clause commonly known as 
a facility of payment clause,” which is as follows: 

“The company may make any payment or grant any nonforfeiture privilege 
provided therein to the insured, husband or wife, or any relative by blood or 
connection by marriage of the insured, or to any other person appearing to said 
Company to be equitably entitled to the same by reason of having incurred expenses 
on behalf of the insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 
such privilege to either of them, shall be conclusive evidence that all claims under 
this policy have been satisfied;” that in April, 1932, the insurance company issued 
and delivered to Steve Oravetz, a brother-in-law of appellant, a policy in the sum 
of $800 in which was the foregoing quoted “facility of payment clause”; that at 
the time of its issuance a duly authorized agent of the insurance company, who 
dealt with appellant, informed her that it would not be necessary to have a bene- 
ficiary named in the policy, and that if she would pay the premiums and not allow 
the policy to lapse because of nonpayment of premiums, and if the policy was 
in her possession at the time of the death of Steve Oravetz, the amount of the 
insurance would be paid to her; that relying on these representations, she paid to 
the agent all of the premiums as they became due and had the policy in her posses- 
sion when Steve Oravetz, the insured, died; that all of the conditions of the policy 
have been performed, but that the company has refused the request of appellant 
to pay to her the amount of the policy, and has paid the same to George Oravetz, 
a brother of the insured. The appellant in her petition prays for a judgment for 
the amount of the policy, and appellee, in its answer, asks that her petition be 
dismissed. 

The facility of payment clause of the policy gave to the company an option 
or right of election as to whom the amount of the insurance might be paid upon 
the death of the insured, and there appears from the facts presented by the plead- 
ings no reason why that election could not be exercised as well upon the issuance 
and delivery of the policy as after the death of the insured. The petition alleges 
that the option was exercised and the election made by a “duly authorized agent 
of the defendant company.” If authorized so to do, and appellant relying thereon 
complied with the alleged authorized agreement, there seems no apparent reason 
why the insurance company should not be bound thereby. 

The judgment is reversed, and the cause remanded to the court of common 
pleas with directions to overrule the motion for judgment on the pleadings and 
for further proceedings according to law. 

Judgment reversed and cause remanded. 

Taylor and Carpenter, JJ., concur. 


ANCIENT ORDER OF UNITED WORKMEN v. MILAM. No. 26302. 
Supreme Court of Oklahoma. June 8, 1937. 
71 Pacific Reporter (2d) 475. 
Rehearing Denied Sept. 14, 1937. 
1. CLAIM. 

When fraternal policy or certificate provides that member may claim per- 
manent disability benefits and member on becoming disabled presents such 
claim and dies pending settlement, disability payment is properly payable to his 
administrator, and death beneficiaries ame in certificate are not entitled to 
such payment. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

2. DISABILITY. 

Where fraternal benefit certificate provided that disability payment might in 
case of permanent disability be claimed by insured in full discharge of liability 
of insurer and such payment was claimed by insured after certificate had lapsed, 
payment of such claim discharged liability of certificate, notwithstanding in mean- 
time insured died and payment was received by his administrator, and in absence 
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of fraud neither tisurer nor administrator was liable to beneficiaries named in 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 798.) 

Syllabus by the Court. 

1. When a fraternal insurance policy or certificate provides that a member 
holder may in case of permanent disability claim and receive certain disability 
benefits, and such a holder becomes disabled and presents-such claim and pend- 
ing settlement and payment thereof he dies, the disability payment accrued and 
claimed by him is properly payable to his administrator, and the death bene- 
ficiaries named in such certificate are not as such beneficiaries entitled to the 
disability payment. 

2. When a fraternal membership certificate or policy provides that a specified 
disability payment may in case of permanent disability be claimed by the mem- 
ber holder in full discharge of the liability of the fraternal order, and such dis- 
ability payment is claimed by the member and in due time is approved and paid, 
such payment discharges the liability of the certificate, though in the meantime 
the member has died and the payment is received by his administrator, and in 
the absence of fraud neither the fraternal order nor the administrator is liable 
to death beneficiaries named in such certificate. 

3. Record examined, and held, that petition of plaintiff named as death 
beneficiary in fraternal membership certificate failed to state a cause of action, 
and plaintiff's evidence failed to establish right of recovery, and the trial court 
erred in refusing to instruct a, verdict for the defendants. 

Gibson and Hurst, JJ., dissenting. . 

Appeal from Superior Court, Okmulgee County; J. H. Swan, Judge. 

Action by W. H. Milam against the Ancient Order of the United Workmen 
and Josephine Milam, administratrix of the estate of John Edward Milam, 
deceased. From a judgment for plaintiff, named defendant appeals. 

Reversed and remanded, with directions. 

W. B. Wall, of Sallisaw, for plaintiff in error. 

G. L. Bynum, of Henryetta, for defendant in error. 

Per Curiam. 

The plaintiff filed his action May 19, 1934, against the defendant, Ancient 
Order of United Workmen and against Josephine Milam as administratrix of 
the estate of John Edward Milam, deceased, and alleged: That he is the father 
of the deceased, and Josephine Milam is the mother of the deceased, and that 
she has been appointed administratrix of his estate. That during the lifetime 
ot the said deceased, he carried an insurance policy or benefit certificate in the 
Ancient Order of United Workmen, as this plaintiff believes, was a member of 
Lodge No. 47 of McAlester, Okl., and that the Grand Lodge of said Order is 
located at Guthrie, Okl. 

“That said insurance policy or benefit certificate designated both W. H. 
Milam and Josephine Milam beneficiaries, and upon death of said deceased, said 
policy became payable to both of them in equal parts, said policy being for the 
sum of $1000.00 and his father and mother being entitled to $500.00 each. 

“That since the death of said deceased, and appointment of said Josephine 
Milam as Administratrix of his estate, by some kind of collusion, fraud, and con- 
spiracy by and between the defendants, and in order to defeat this plaintiff of 
his just rights and dues, some kind of a settlement, the exact nature of which 
is unknown to this plaintiff, had been made or entered into, or at least attempted 
by the defendant herein, whereby she is seeking to get, and the said insurance 
company is trying to aid her to get, the entire amount paid and to be paid under 
said insurance policy.” 

_ That the defendant, Ancient Order of United Workmen, is engaged in the 
insurance business in the state of Oklahoma, and that the defendants or one of 
them have possession of the insurance policy and plaintiff is unable to attach 
a copy to his petition and he prays for judgment against both defendants for 


The defendant, Josephine Milam answered by general denial except the 
admission that she is the duly appointed and acting administratrix of the estate 
of John Edward Milam, deceased, and that said deceased in his lifetime was the 
owner of an insurance policy such as is alleged in the petition and she specific- 
ally denies that she had been guilty of any fraud, deception, or collusion with 
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the insurance company in regard to said policy or that anything has been paid 
to her personally or as such administratrix for or by reason of the death of her 
son, John Edward Milam, 

The other defendant answered, denying generally all the allegations of the 
petition except such as are specifically admitted, and admits the relationship of 
the plaintiff and Josephine Milam to the deceased, and the appointment of 
Josephine Milam as administratrix and further admits that during the lifetime 
of John Edward Milam a beneficiary certificate for $1,000 in said defendant was 
issued to him, but states that said member was affiliated with Dewar Lodge No. 
109 and not McAlester Lodge No. 47, and that said beneficiary certificate desig- 
nated both W. H. Milam and Josephine Milam as beneficiaries thereof in equal 
parts, and admits that said defendant at the time mentioned was a fraternal 
insurance society engaged in the insurance business in Oklahoma. 

The defendant admits that a settlement of all property rights arising by rea- 
son of said beneficiary certificate has been effected between such defendant and 
the administratrix of the estate of said member, but denies that such settle- 
ment was reached by means of any collusion, fraud, or conspiracy, or intent to 
defeat plaintiff in his rights, or that it has attempted to aid its codefendant in 
seeking to obtain the entire amount paid or to be paid under such certificate. 

Further answering, said defendant alleges that the benefit certificate issued 
to the deceased was for the sum of $1,000 and issued on October 1, 1927, and 
attaches a copy thereof to its answer; that the premium and dues thereof were 
paid by the member on the monthly premium of $1.98 per month, and that the 
last dues paid by said member was for the month of July, 1931, and said member 
became suspended for nonpayment of premium on August 1, 1931. That said 
member borrowed $15.32 on May 25, 1931, which has never been repaid. That 
said member died on February 11, 1934, and that long prior to his death, said 
loan, the interest thereon, and the monthly premiums on said certificate, had 
consumed all of the reserve fund to the credit of said certificate and said cer- 
tificate was lapsed, void, and no effect at the time of his death. 

That about April 1, 1934, the answering defendant, being convinced by the 
application of Josephine Milam, administratrix of the estate of said member 
ior the payment of permanent total disability benefits under said certificate and 
the accompanying proofs, that the said member had become permanently and 
totally disabled at a time when said certificate was in good standing and prior 
to his death, made complete settlement of such disability claim with the admin- 
istratrix on April 21,,1934, and that said certificate was thereupon surrendered 
to the defendant in payment of said disability claim. 

No reply was filed to this answer; the cause was tried to a jury and plain- 
tiff's evidence is very brief and is in substance as follows: 

That he is the father of said deceased member and Josephine Milam is his 
nother; John Edward was 25 years old and single when he died and had never 
married, and he was the only child of Josephine and W. H. Milam and that the 
plaintiff and Josephine Milam are the only heirs; that John Edward served 22 
months in the hospital at Oklahoma City, and the plaintiff took him to Okla- 
homa City and brought him back. He was asked, “Did you help pay the pre- 
miums on this policy?” to which he replied, “Yes sir, when he was working he 
paid it, and when he was not, I paid it.” That the plaintiff never received any 
money by virtue of this policy and that he and Josephine are not husband and 
wife, having been divorced something like two years before the trial. 

On cross-examination, plaintiff testifies that John Edward died February 
11, 1934, and that he was totally disabled something like two years or close to 
three years from the time he was taken sick; that the brain tumor with which 
John Edward was afflicted first showed up or began to affect him about three 
years before his death. That he had never received anything from the admin- 
istratrix; that he talked to her about a settlement before “she went into Court 
with this. She said, ‘What I collect, if its a thousand dollars, I will keep it,’ 
said ‘I'll lose every dime before you should have a dime.’ I said, ‘Go ahead’ and 
she did alright, she went ahead and kept the money.” 

On redirect examination, the plaintiff testified that Anton Koch was the 
boy’s attorney. The plaintiff was then asked, “You and your wife both carried 
papers to him, did you not?” to which the plaintiff replied, “Yes sir, and he held 
them seven or eight months and declared he couldn’t get anything out of them.”’ 
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“The Court: They were notified as to his total disability before he died? 
A. Yes sir. 


“Mr. Bynum: Was that quite a while before he died? A. Yes sir, quite a 
while.” 
The plaintiff introduced in evidence the beneficiary certificate issued to the 


deceased, John Edward Milam, on October 1, 1927, the pertinent provisions of 
which are as follows: 

“3rd. Total Permanent Disability. If the member, after making all required 
payments for at least one full year, and provided all past due payments have 
been duly made, shall before attaining the age of sixty years, and while this 
contract is in full force, become totally and permanently disabled, whether by 
accident or desease, and if the fact and cause of such total and permanent dis- 


ability shall be proved to the satisfaction of the Grand Lodge upon blanks pro- 


vided for that purpose wherein application may be made for this benefit the 
Grand Lodge of Oklahoma, Ancient Order of United Workmen, will either: (a) 
pay to the member, one-half of the Face Amount of this contract as a total 
permanent disability benefit, upon surrender of this contract properly receipted; 
or (b) during the continuance of such disability will waive all future regular 
payments which otherwise would have become payable hereunder. * * * 

“Sth. Non-forfeiture. When all payments required under this contract of insur- 
ance shall have been duly made for a period of thirty-six months, (three years) 
or more, and default thereafter occurs in any payment when due, the member 
shall be entitled to any one of the following options (a), (b) or (c), as shown 
respectively in the table of surrender values included herewith, said option to 
be: (a) To surrender this contract for its cash value; or (b) to surrender this 
contract for paid-up life insurance (without the double indemnity benefit); or 
(c) to have the insurance hereunder continued as term insurance (without the 
double indemnity benefit) for its Face Amount. 

“The cash value under option (a) shall be the reserve for thr reserve for the 
Face Amount of this contract, less a surrender charge of one per cent of such 
Face Amount; and the paid-up life insurance under option (b), or the extended 
term insurance under option (c) shall be the equivalent of the same cash value 
applied as a net single premium at the attained age of the member at date of 
default. * * * 

“(check) 8th. Re-instatement. Unless it shall have been surrendered for its 
cash value, or unless the term for which the insurance has been extended shall 
have expired, this contract may be reinstated at any time within three years 
from date of default in any payment required hereunder, upon evidence of 
insurability satisfactory to the Grand Lodge, and upon payment of all arrearages 
with interest thereon at the rate of five per cent per annum; provided that any 
indebtedness existing at the date of default be first paid or re-instated with 
interest from that date at five per cent per annum.” 

The policy provided that the same might be surrendered by the member 
without consent of the beneficiaries and a new contract issued, payable to such 
other beneficiary as shall have been designated by the member. The table of 
cash loan values appended to said certificate shows such values to be as follows: 
“After three years; $15.32; * * * After six years, $57.65.” 

Plaintiff then introduced in evidence the records of the county court of 
Okmulgee county showing the appointment of Josephine Milam as administra- 
trix of the estate of John Edward Milam, deceased, on March 28, 1934. 

After the plaintiff rested, the defendant demurred to the evidence, which 
was overruled, and exceptions saved. 

The evidence of the defendant, while apparently uncertain and contradictory 
in some instances, conclusively shows as follows: 

That no claim for death was ever made to the society by any one; that no 
payments of premium upon the benefit certificate were made after July, 1931; 
that the certificate was issued October 1, 1927, and the monthly premium was 
$1.98; that the reserve upon this certificate at the end of the sixth year October 
1, 1933, was $57.65; that on May 25, 1931, the member borrowed $15.32 out of 
said reserve, or the cash value of said certificate at the end of the third year; 
that the net unencumbered reserve on said certificate on October 1, 1933 was 
$42.33; that there was chargeable against the member at that time the sum of 
$51.48, in unpaid premium and that on October 31, 1933, or near that date, the 
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reserve upon said certificate was more than exhausted; that on September 27, 
1933, the society notified the member of this fact and that unless all arrearages 
were paid and the member reinstated, the liability of the society would cease at 


the end of thirty days. There is no claim of the reinstatement of the member, 
or of any effort to reinstate by any ‘one in his behalf; that on October 16, 1933, 
pursuant to the society's notice of suspension, claim was made upon the society 
for the payment of total permanent disability benefits under the certificate; that 
this claim was made by the attorney for the member at the instance of the mem- 
ber’s mother and that plaintiff also testified that he had consulted this same 
attorney concerning said certificate, a claim for total and permanent disability 
must be acted upon within six months from the making of said claim; that while 
total disability claim was made by the attorney on October 16, 1933, the con- 
clusion of both the original and final claims was made on March 29, 1934, and 
the claim allowed by the society and paid to the administratrix of the estate of 
the member, he having died on February 11, 1934. 

One of these claims, shown in the record to be the original claim, shows the 
member was behind in his dues, while the final claim, made at exactly the same 
time and sworn to before the same officer, does not so show, but on the other 
hand, shows that all dues are paid. No one claims in this case that the dues 
were paid between the time of the making of the original proof on March 29 
and the making of the final proof on March 29, 1934. 

Nor does the plaintiff dispute the fact that no payments of premium were 
made after July 1, 1931. 

Two questions may be considered as presented for determination. 

1. Whether the administratrix of the estate of the deceased member had the 
right to make claim for permanent disability and to receive payment therefor to 
the exclusion of the death beneficiaries in said certificate. 

2. Whether the plaintiff was entitled to recover upon the certificate as death 
beneficiary thereunder. 

The determination of the first question would necessarily determine the lat- 
ter, but because of the insistence of counsel, we have considered also the second 
question, 

The benefit certificate in this case provides two classes of benefits; 

a. Permanent disability benefits, which, by the certificate, are payable to the 
member. 

b. Death benefits, which are payable to the beneficiaries named therein. 

The certificate provides that in the event of total permanent disability, and 
proof thereof to the satisfaction of the society upon blanks furnished for that 
purpose, the society will either (a) “Pay to the member one half of the face 
amount of this contract as a total permanent disability benefit, upon surrender 
of this contract properly receipted; or (b) During the continuance of such dis- 
ability will waive all future regular payments which otherwise would have 
become payable hereunder.” 

These benefits or rights accrue to the member. Under the certificate it was 
optional with him to elect whether he would accept one-half of the face amount 
of the certificate in discharge thereof or elect to have the society waive all 
future payments thereunder, and continue the same in force as a life certificate. 

[1] The member having died on February 11, 1934, without having elected 
the benefit which he would take, any rights which he had under said certificate 
became the property of his estate and under the law it became the dutv of his 
personal representative to make and enforce claim therefor. This she did after 
consultation with her attorney. The personal representative might have elected 
to have the society waive payments due or to become due under such certificate 
after the member was permanently and totally disabled, but this she did not do. 
She elected to make claim for the payment of the total and permanent disability 
benefits under the certificate. Life beneficiaries under fraternal insurance cer- 
tificates have no vested interest therein until the death of the member. Grand 
Lodge K. P. of Oklahoma v. Moore, 66 Okl. 142, 168 P. 659; 45 C.J. 257. 

In Brotherhood of R. T. v. Dee, 101 Tex. 597, 111 S.W. 396, 398, the court 
says: “The Court of Civil Appeals (108 S.W. 492) says that J. E. Siddall had 
become totally disabled before the expulsion ocurred, and the company became 
liable to pay the amount specified in the certificate. No such ground of liability 
was alleged in the petition. Therefore it could not sustain the judgment. 
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Besides, if he was totally disabled and the certificate matured in his lifetime, 
then Mrs. Dee never became entitled to the sum to be paid; but it was payable 
to Siddall himself, and, upon his death, became the property of his estate.” Mrs. 
Dee was the beneficiary under the certificate in suit. 

|2] The personal representative of the deceased member in the case at bar 
evidently realized that the certificate was lapsed for nonpayment of dues, con- 
sidered it her duty to procure for said estate all that could be procured under 
the certificate and she was able to convince the society that permanent disability 
did occur while the certificate was in force. She made that claim; it was con- 
sidered by the society and paid; and under the terms of the certificate, such 
payment to the personal representative of the member discharged the certificate. 

We think the plaintiff below realized this to be the law, because as we read 
his petition, it was an attempt to set aside a compromise or settlement or pay- 
ment which had been made between the personal representative of the member 
and the society, upon the broad allegation of fraud, conspiracy, and collusion 
It seems to be the plaintiff’s theory that such payment and oattanent would be 
effective as a discharge of this certificate, unless set aside for fraud or collusion. 
Else, why the necessity of such allegations? But no work of fraud, conspiracy, 
or collusion is disclosed, even in plaintiff's testimony, and certainly none in the 
testimony of the defendant. 

The plaintiff’s petition does not state a cause of action, even upon this theory, 
because no facts are alleged which constitute either fraud or conspiracy or col- 
lusion, or that the plaintiff had any rights under the certificate at the time of 
the institution of this action. 

Nor does plaintiff's petition state a cause of action upon the certificate as a 
life certificate. It alleges that the deceased “carried a policy during his life- 
time” but does not allege that it was in force at the time of his death or that 
the provisions thereof had been fully complied with upon the part of the mem- 
ber. He does not reply to the allegations of the answer so as to plead a waiver 
of any conditions required to be performed by the member, or an estoppel upon 
the part of the society to allege a forfeiture or lapse thereof, and plaintiff’s evi- 
dence wholly fails to support his petition even though the same be considered as 
stating a cause of action. It is true, the plaintiff testified that the premiums 
upon this certificate were paid by the member “when he was working, and when 
he was not working, I paid them,” but he offers no testimony in rebuttal of the 
positive evidence of the defendant that payments of premium ceased on July 1, 
1931. 

We conclude that upon either theory of plaintiff’s petition, he is not entitled 
to recover; that the payment by the society of the permanent disability benefits 
was a discharge of its liability under the certificate. 

At the close of all the evidence, the defendant moved for an instructed ver- 
dict. This the court denied, but should have sustained. 

For the reasons given, the cause is reversed and remanded, with directions to 
render judgment for the defendant. 

The Supreme Court acknowledges the aid of Attorneys John F. Vaughan 
and T. A. Higgins in the preparation of this opinion. These attorneys constituted 
an advisory committee selected by the State Bar, appointed by the Judicial 
Council, and approved by the Supreme Court. After the analysis of law and 
facts was prepared by Mr. Vaughan and Mr. Higgins, the cause was assigned 
to a justice of this court for examination and report to the court. Thereafter. 
upon consideration by a majority of the court, this opinion was adopted. 

Osborn, C. J., and Busby, Welch, Phelps, and Corn, JJ., concur. 

Gibson and Hurst, JJ., dissent. 

Riley, J., and Bayless, V. C. J., absent. 


SUPREME FOREST WOODMEN CIRCLE v. BOWEN. No. 24137. 
Supreme Court of Oklahoma. Sept. 22, 1936. 
Rehearing Denied Sept. 14, 1937. 
71 Pacific Reporter (2d) 480. 


1, FRATERNAL. 

Insurance society organized and its internal affairs managed and controlled 
in confé¥mity with constitutional provision and statcte relating to fraternal insur- 
ance societies held “fraternal beneficiary association,” and hence entitled, in action 





Lit 


aga. 
to 1 
Con 


bar 
bee 
bro} 
Ant 


a 


its : 
helc 
St. 


nal 

and 
ciat 
cont 
gral 


tion 
rece 
no 

frat 
sucl 


trac 
exe 
asso 
on 1 


pore 


they 


defe 
alleg 
the | 
men 
of t 
cert: 


cont 
a pa 
prov 
foll 
eith 
ther 
not 





Life] Supreme Forest Woodmen Circle v. Bowen 1675 


against it upon insurance certificate executed within its legally authorized powers, 
to invoke exemptions granted it by statute (36 Okl.St.Ann. § 271, St.1931, § 10564; 
Const. art. 19, § 3). 

(For other cases, see Insurance, Dec. Dig. § 688.) 
2. APPLICATION. 

Statute relating to attachment to policy of application therefor held not to 
bar admission of application to fraternal beneficiary association which had not 
been attached to legally issued life policy of association upon which suit was 
brought, since statute did not apply to fraternal beneficiary associations (36 Okl.St. 
Ann. § 213, St.1931, § 10519). 

(For other cases, see Insurance, Dec. Dig. § 715.) 

3. EVIDENCE. 

In action against beneficial association on insurance contract executed within 
its statutory powers, evidence of execution of other contracts outside such authority 
held not admissible to establish or escape liability on contract sued upon (36 Okl. 
St.Ann. § 271, St.1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

Syllabus by the Court. 

1. An insurance society organized in the manner and for purposes, and its inter- 
nal affairs governed and operated, in conformity with section 3, art. 19, Constitution, 
and section 10564, O.S.1931 (36 Okl.St.Ann. § 271), is a fraternal beneficiary asso- 
ciation and may, for purposes of defense in an action against it upon insurance 
contract executed within its legally authorized powers, invoke the exemptions 
granted it by said section 10564. 

2. Section 10519, O.S.1931 (36 Okl.St.Ann. § 213), providing that the applica- 
tion for a life insurance policy shall not be considered a part of the policy or 
received in evidence unless a correct copy thereof be attached to the policy, has 
no application to certificates or policies issued by associations operating on the 
fraternal plan in an action to recover benefits accruing under a policy issued by 
such association within its legally authorized powers. 

3. In an action against a fraternal beneficiary association on an insurance con- 
tract executed within the statutory powers of such association, evidence of the 
execution of other insurance contracts outside the statutory authority granted such 
associations may nat be received for the purpose of establishing or escaping liability 
on the contract sued upon. 

Riley, J., dissenting. 

Appeal from District Court, Oklahoma County; Tom G. Chambers, Judge. 

Action by Stella Bowen against the Supreme Forest Woodmen Circle, a cor- 
poration. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Ledbetter, Stuart, Bell & Ledbetter, of Oklahoma City, for plaintiff in error. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for defendant in error. 

A. W. Fulton and Joseph F. Sheen, both of Chicago, IIl., amicus curiz. 

Gipson, Justice. 

The parties in error will be referred to herein as plaintiff and defendant, as 
they appeared at the trial. 

The plaintiff was beneficiary in a certificate of life insurance issued by the 
defendant association upon the life of one of its alleged members. The insured 
allegedly died as a result of an illness specifically excluded from the operation of 
the certificate by the terms of the written application therefor signed by the insured 
member. The application further provided that it should be considered as a portion 
of the insurance contract; and the insured waived the attaching thereof to the 
certificate. 

Plaintiff predicates her cause of action upon the theory that the warranties 
contained in the application, to be available as a defense, should have been made 
a part of the contract by attaching a copy of said application to the certificate, as 
provided in section 10519, O.S.1931 (36 Okl.St.Ann. § 213), which reads in part as 
follows: “Every policy which contains a reference to the application of the insured, 
either as a part of the policy or as having any bearing thereon must have attached 
thereto a correct copy of the application, and unless so attached the same shall 
not be considered a part of the policy or received in evidence.” 
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Defendant takes the position that it is not subject to the provisions of the 
foregoing section of the statute for the reason that it is a fraternal beneficiary 
association as authorized by section 3, art. 19, of the Constitution, and described 
by section 10564, O.S.1931 (36 Okl.St.Ann. § 271), in that said section 10519 is 
a portion of the general laws applying to insurance (chapter 51, arts. 1, 2 and 3, 
O.S.1931), and the defendant is governed solely by article 4 of chapter 51 (section 
10564 et seq. [36 Ok.St.Ann. §§ 261 et seq., 271 et seq.]) and is, by the express 
terms thereof, exempted from the provisions of the state insurance laws. Section 
10564, O.S.1931 (36 Okl.St.Ann. § 271). 

s ee ° ° e 

Plaintiff's argument, therefore, must fail if defendant is a fraternal beneficiary 
association within the meaning of the aforesaid constitutional and statutory provi- 
sions. If it is such an association, the application becomes a part of the insurance 
contract without being attached to the policy, or certificate, and the insured and 
her beneficiary were bound by the warranties therein contained. 

Section 3, article 19, Constitution, authorizes the Legislature to provide for 
the formation of fraternal insurance societies, as follows: 

“The revenue and tax provisions of this Constitution shall not include, but 
the State shall provide for, the following classes of insurance organizations not 
conducted for profit, and insuring only their own members: * * * ; 

“Third, Fraternal Life, Health, and Accident Insurance in Fraternal and 
Civic Orders, and in all of which the interests of the members of each respectively 
shall be uniform and mutual.” 

At the time of the adoption of the Constitution, the territorial statute (Sess. 
Laws 1901, p. 119, c. 16, art. 1, § 1), brought over and put in force in the state, 
described such associations as follows: “A fraternal beneficiary association is 
* * * 4 corporation, society or voluntary association, formed or organized and 
carried on for the sole benefit of its members and their beneficiaries, and not for 
profit. Each association shall have a lodge system, with ritualistic form of work 
and representative form of government, and shall make provision for the payment 
of benefits in case of death, and may make provision for the payment of benefits 
in case of sickness, temporary or permanent physical disability, either as a result 
of disease, accident or old age, provided the period of life at which the payment 
of physical disability benefits on account of old age commenced shall not he under 
seventy (70) years, all subject to the compliance of its members with its constitu- 
tion and by laws.” 

In 1915 (section 1, c. 205, Sess.Laws 1915), the Legislature amended the 
foregoing territorial statute describing such associations and designating in more 
detail the powers granted to them. The amendment, now section 10564, 0.S.1931 
(36 Okl.St.Ann. § 271), reads as follows: “A fraternal beneficiary associations is 
a corporation, society or voluntary association formed or organized and carried 
on for the benefit of its members and their beneficiaries and not for profit. Each 
association shall have a lodge system, with ritualistic form of work and representa- 
tive form of government, and shall make provision for the payment of benefits 
in case of death, and may make provision for the payment of benefits in case of 
sickness, temporary or permanent physical disability, either as the result of 
disease, accident or old age, provided, the period of life at which the payment of 
physical disability benefits on account of old age commenced, shall not be under 
seventy (70) years, all subject to compliance of its members with its constitution 
and by-laws. Any such association may also make provision for the payment of 
benefits in case of death, sickness and physical disability or either of minor children 
or of such of its members, or such other minor children, who desire to avail 
themselves of such benefits, and may also make provision for the payment of educa- 
tional and industrial benefits or aids for minor children, of such of its members, 
or such other minor children, who desire to avail themselves of such benefits, all 
subject to the regulations, rules, terms and conditions prescribed by the constitution 
and by-laws of the association. The funds from which the expenses, benefits, aids 
and other charges of such association shall be defrayed shall be derived from 
assessments and dues collected from its members. Benefits in case of death of 
members shall he paid to the families, heirs, blood relatives, affianced husband or 
wife or to the person dependent upon the member or be used for the payment 
of the last sickness and funeral expenses of the members all in accordance with 
the constitution and by-laws of the association. All other benefits, aids and reliefs 
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shall be paid as authorized or directed by the constitution and by-laws of the 
association. Any such association may create, maintain, disburse and apply reserve 
or emergency funds in accordance with its constitution and by-laws. The term 
‘Fraternal beneficiary association’ wherever used in any law of this state shall 
be construed to mean an association such as is defined by this section. Such 
association shall be governed by this article (article II] of chapter 38, Revised 
Laws of Oklahoma, 1910) and shall be exempt from the provisions of the insurance 
laws of this state except as provided in this article and no law shall apply to 
them unless they be expressly designated therein.” 

This section was the law in force when the present cause arose. 

This case was submitted to the trial court upon an agreed statement of facts. 
Therein it is shown that the defendant association was created under the laws 
of Nebraska as a fraternal insurance association and as such was permitted by 
the laws of that state to write numerous kinds of policies, including ordinary life, 
term payment and endowment, and a number of others. It has been duly licensed 
as a fraternal association in this state. Its organization and the conduct of its 
internal affairs were, and are, in strict compliance with our territorial statute and 
section 10564, supra, with the exception that it is permitted by the laws of 
Nebraska to offer, and does offer, to its members certain classes of life insurance 
not expreslsy within its powers to issue in Oklahoma. It further appears that 
the contract here sued upon is an ordinary life certificate issued to a member of 
the association, and is that character of insurance which a fraternal order may 
issue to its members in this state. 

Aside from the agreed statement of facts, the ultimate financial purposes of 
the defendant association are in dispute. In this connection it is contended that 
the defendant is conducted for profit contrary to article 19, § 3, Constitution, and 
is not conducted with a view to the uniform and mutual interests of the members 
thereof. 

Upon this state of the record we have the respective contentions of the parties 
that the defendant association is, and is not, a fraternal beneficiary society. 

The plaintiff, basing her argument upon the decision of this court in Modern 
Order of Prztorians v. Bloom, 69 Okl. 219, 171 P. 917, 920, insists that an asso- 
ciation cannot establish its status as a fraternal beneficiary association under art- 
icle 19, § 3, of the Constitution and the laws enacted pursuant thereto by merely 
showing that it has a ritual, local lodges and a representative form of government, 
but the character of the business transacted, and not the mere formal workings 
of the organization, will fix its true status, and the trial court, in arriving at its 
conclusion, may take into consideration certificates or policies issued by the asso- 
ciation other than the one sued upon. 

Such was the expression of the court in the Bloom Case; and the words of 
the court there would seem to sustain the position of the plaintiff here. That 
decision, however, so far as the particular question here discussed is concerned, 
stands for but one proposition; namely, that where a fraternal insurance order 
by ultra vires act obligates itself upon contract, it may not invoke the exemption 
Statutes of this state pertaining to fraternal orders in an action against it upon 
such contract. Other statements of the court pertaining to that question and 
not necessary to that conclusion were merely dicta. There the policy sued upon 
was one not authorized by the constitutional and statutory provisions pertaining 
to such associations. In issuing that policy the defendant in that case was not 
acting as a fraternal order within the statutory and constitutional definitions of 
that term. Therefore, the ruling of the court that in determining the status of 
such an organization its certificates or policies other than the one sued upon may 
be considered was beside the question involved. 

To like effect was the expressed ruling that the court, in determining the 

status, would look beyond the mere internal workings of the order to the char- 
acter of the business transacted. To the extent that this expression of the court 
would seem to sanction an investigation of the policies issued by the association 
beyond the particular policy sued upon was not within the issue, and amounted 
to dictum. 
_ We are unable to subscribe to the proposition that the court in that case 
intended to lay down a rule that all such organizations should for all time lose 
their identity and status as fraternal insurance societies if at any time in their 
history they should issue ultra vires insurance contracts. 
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We think the following paragraph taken from the body of the opinion will 
clarify to some degree the real purport and meaning of the decision in the Bloom 
Case: “While uniformity and mutuality is not required between the life, health, 
and accident, it is expressly required when any further classification is attempted 
of either of the three constitutional classes. It is at this point that the plaintiff 
in error seems to fail. The order in its various certificates is attempting to make 
a classification beyond the Constitution, and doing so in the face of the constitu- 
tional requirement of uniformity and mutuality, for its life certificates do not give 
the required mutuality and uniformity of interest.” 

; The court, in making that statement, had under consideration the unauthorized 
and ultra vires policy there sued upon, together with that portion of article 19, 
§ 3, Constitution, requiring the interest of members of a fraternal association to 
be uniform and mutual. By this statement the court has, in effect, said that the 
Constitution authorized such associations to issue only policies of ordinary life, 
health, and accident,’and any attempt on the part of the association to classify 
these general types into subdivisions and to write policies accordingly was a viola- 
tion of the Constitution, destroyed the required uniformity and mutuality of interest 
among the members, and placed the insurer in the status of an old line company 
in so far only as the ultra vires policies were concerned, and therefore removed 
such association from the operation of the exemption statute, section 10564, supra, 
and subjected it to the provisions of section 10519, supra, requiring the application 
to be attached to the policy in order that it may become a part of the insurance 
contract. 

The decision in the Bloom Case indicates that the Constitution requires a 
uniformity and mutuality of interest of the members in all policies issued by 
the association. This could not be. Section 3, article 19, refutes that theory for 
the reason that uniformity and mutuality of interest of members holding respec- 
tively life policies, health policies and accident policies could in nowise be uniform 
or mutual in so far as those policies and payment of losses thereunder are 


en and the Constitution specifically authorizes the issuance of all three 
classes. 


We say that the foregoing clause of the Constitution means merely that the 
interests of the members of a fraternal insurance society must be uniform, and 
mutual only in so far as the internal management of the society and distribution 
and enjoyment of its benefits are concerned, without regard to benefits received 
by individual members under their respective authorized policies. The evidence 
here shows that in this respect the interests of the members of the defendant 
association are in every way uniform and mutual. 


It is further contended that defendant is operating its business for a profit, 
and, since that is true, it cannot be a fraternal beneficiary association within the 
meaning of article 19, § 3, of the Constitution. 


We see no evidence of profit sharing in this case. The association may have 
had a reserve fund created from dues and assessments of its members, but the 
statute, section 10564, supra, specifically authorizes such a fund. 


[1-3] The evidence in this case is that the defendant association was organized, 
and its internal affairs managed and controlled in conformity with article 19, § 
3, of the Constitution and section 10564, supra. These facts, we hold, definitely 
fix the defendant’s status as that of a fraternal beneficiary association. Since it 
was a fraternal beneficiary association and its policy issued to the insured member 
herein was of that class authorized by the Constitution and statutes, it is entitled 
to all exemptions and privileges granted such associations by law, and the statutory 
requirement, section 10519, supra, that the insured’s application be attached to the 
certificate of insurance in order that the insurer may avail itself of the warranties 
therein does not apply. National Benevolent Soc. v. Russell, 173 Okl. 331, 48 P.(2d) 
1047. Under such state of facts, in an action to recover on a certificate of insur- 
ance, the beneficiary may not inquire into ultra vires transactions of the association 
beyond the insurance contract sued upon. 

The dicta expressed in the case of Modern Order of Praztorians v. Bloom, 
supra, so far as it may be said to be contrary to the views herein expressed, 
is disapproved. 

We therefore hold that the trial court erred in not admitting in evidence the 
written application as a part of the insurance contract. 
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The judgment is reversed and the cause remanded, with directions to take 
such further proceedings as will accord with the views herein expressed. 

McNeill, C. J., and Bayless, Busby, Phelps, and Corn, JJ., concur. 

Osborn, V. C. J., concurs in result. 

Riley, J., dissents. 

Welch, J., absent. 


SOVEREIGN CAMP, W. O. W. v. EDWARDS. No. 26082. 
Supreme Court of Oklahoma. Sept. 22, 1936. 
Rehearing Denied Sept. 14, 1937. 
71 Pacific Reporter (2d) 484. 
1. FRATERNAL. 

Insurance society organized and its internal affairs managed and controlled in 
conformity with constitutional provision and statute relating to fraternal insurance 
societies held “fraternal beneficiary association,” and hence entitled in action against 
it upon insurance certificate executed within its legally authorized powers to invoke 
exemptions granted it by statute (36 Okl.St.Ann. § 271, St.1931, § 10564; Const. 
art. 19, § 3). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. EVIDENCE. 

In action against fraternal beneficiary association on insurance contract exe- 
cuted within its statutory powers, evidence of execution of other contracts outside 
such authority held not admissible to establish or escape liability on contract sued 
upon (36 Okl.St.Ann. § 271, St.1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Syllabus bv the Court. : 

1. An insurance society organized in the manner and for purposes, and_ its 
internal affairs governed and operated, in conformity with section 3, art. 19, Con- 
stitution, and section 10564, O.S.1931 (36 Okl.St.Ann. § 271), is a fraternal _benefi- 
ciary association and may, for purposes of defense in an action against it upon 
insurance contract executed within its legally authorized powers, invoke the exemp- 
tions granted it by said section 10564. : ) 

2. In an action against a fraternal beneficiary association on an insurance con- 
tract executed within the statutory powers of such association, evidence of the 
execution of other insurance contracts outside the statutory authority granted such 
associaions may not be received for the purpose of establishing or escaping liability 
on the contract sued upon. 

Riley, J., dissenting. 

Appeal from District Court, Jackson County; Frank Mathews, Judge. 

Action by Ollie M. Edwards against the Sovereign Camp of the Modern 
weaeeen of the World, a corporation. Judgment for plaintiff, and defendant 
appeals. 

Reversed and remanded, with directions. 

_ Robinson & Oden, of Altus, and Rainey T. Wells, of Omaha, Neb., for plaintiff 
in error. 

Frank Petree, of Altus, for defendant in error. 

Girson, Justice. 

This action was commenced in the district court of Jackson county by defend- 
ant in error as beneficiary to recover on a certificate of insurance issued by plain- 
tiff in error upon the life of James J. Edwards. The parties plaintiff and defendant 
in error are referred to herein as defendant and plaintiff, respectively. 

The question of defendant’s liability rests primarily upon its actual status as 
an insurer. If it is a fraternal beneficiary association, as is claimed, within the 
meaning of section 3, art. 19, Constitution, and section 10564, O.S.1931 (36 Okl. 
St.Ann. § 271), the policy in the instant case had lapsed prior to the death of 
the insured and defendant’s liability was at an end. . 

{1, 2] The undisputed facts are that it was organized and is managed in 
all respects as a fraternal beneficiary association under the laws of Nebraska 
and within the meaning of the foregoing sections of the Constitution and statutes, 
and is authorized to transact business in this state. Although the contract here in 
question falls within that class which may be issued by such an association in 
Oklahoma, the defendant does, however, issue certain classes of certificates not 
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authorized by our statutes dealing with fraternal insurance orders. This latter 
fact, the plaintiff contends, classifies the defendant as an ordinary insurer, and 
therefore subject to the general insurance laws of the state. In this connection it 
is said that the defendant, by issuing certificates unauthorized by the laws relating 
to fraternal insurance orders (chapter 51, art. 4, O.S.1931 [section 10564 et seq,, 
36 Okl.St.Ann. §§ 261 et seq., 271 et seq.]), is deemed to have waived the provisions 
therein (section 10564, O.S. 1931 [36 Okl.St.Ann. § 271]), exempting it from the 
operation of the general insurance statutes. If this contention is correct, it follows 
that the defendant may be liable under the certificate by reason of certain statutory 
provisions relating to insurers generally.. 

The immediate and primary question therefore is: Does a fraternal beneficiary 
association, by issuing certificates unauthorized by the fraternal insurance statute, 
waive the provisions of that statute exempting it from the operation of the general 
insurance laws and thereby deprive itself of the privilege of pleading such exemp- 
tions as a defense in an action against it upon a certificate duly issued within the 
powers conferred by said fraternal statute? 

We have heretofore answered that question in the negative, and contrary to 
plaintiff’s contention. Supreme Forest Woodmen Circle v. Stella Bowen, 71 P.(2d) 
480, this day decided. That portion of the decision in that case dealing with this 
particular issue is adopted as the opinion here. 

The judgment of the trial court holding to the contrary was therefore error. 

The judgment is reversed and the cause remanded, with directions to enter 
judgment for defendant, including costs. 

McNeill, C. J., and Bayless, Busby, Phelps, and Corn, JJ., concur. 

Osborn, V. C. J., concurs in result. 

Riley, J., dissents. 

Welch, J., absent. 


UNION LIFE INS. CO. v. MORRIS. No. 10071. 
Court of Civil Appeals of Texas. San Antonio. June 30, 1937. 
Rehearing Denied Aug. 4, 1937. 
107 Southwestern Reporter (2d) 1035. 
1. GOOD HEALTH. 

In action on life policy, burden of showing that policy was by its terms void, on 
grounds that assured was not in good health at time of delivery of policy and that 
beneficiary falsely represented assured was in good health at time policy was 
applied for, was on insurer to establish by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. HEALTH OF INSURED. 

In action on life policy, finding of jury as to health of assured at time of 
application and delivery of policy would not be disturbed on appeal where evidence 
was not such that reasonable minds could not differ on issues and a reasonable 
mind could concur in conclusion reached by jury. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Bee County; W. G. Gayle, Judge. 

Action by Frank J. Morris against the Union Life Insurance Company. Judg- 
ment for the plaintiff, and defendant appeals. 

Affirmed. 

Tom Sanders, of Houston, for appellant. 

Alex F. Cox, of Beeville, and Hal Browne, of San Antonio, for appellee. 

Situ, Chief Justice. 

On June 20, 1934, LaSalle Life Insurance Company issued a policy upon the life 
of Rastus L. Morris, for $1,250, payable to Frank J. Morris, the assured’s son. It 
was provided in the policy that it would be void if the assured was not in good 
health at the time of its delivery, and that the company would be liable for only half 
the amount of the policy if the assured died of tuberculosis within two years of 
the date of the policy. The assured died, within that period, of tuberculosis. The 
beneficiary recovered of Union Life Insurance Company, successor to the LaSalle 
Life Insurance Company, for $625, one-half of the amount of the policy, as pro- 
vided. The company has appealed. 

Appellant sought to defeat liability altogether upon the contentions that (1) the 
assured was not in good health at the time of the delivery of the policy, and 
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that (2) the assured, through his agent, the beneficiary, falsely represented that 
he was in good health at the time the policy was applied for. 

[1, 2] The burden was, of course, upon appellant to establish both defenses by a 
preponderance of the evidence, and therefore unless the evidence was such as that 
reasonable minds could not differ upon the issues, and no reasonable mind could con- 
cur in the conclusions reached by the jury thereon, this court must give effect 
to those conclusions. We are not prepared to say that appellant met that burden, 
or that the evidence required different findings than those made by the jury. 

The judgment is affirmed. 


BRYANT et al. v. CONTINENTAL LIFE INS. CO., Inc. 
Supreme Court of Appeals of Virginia. June 10, 1937. 
Rehearing Denied Sept. 22, 1937. 
192 Southeastern Reporter 581. 
1. COLLECTION OF PREMIUM. 

Where premiums on life policies were first collected directly from beneficiary, 
then collected at office of beneficiary’s husband, and thereafter at offices of insurer, 
the collection of premiums at husband’s office was not a “custom or usage” with its 
attendant incidents, but was only a “variable practice” which was subject to change 
by insurer in accordance with policy for any reason as respects liability of insurer 
for alleged fraudulent forfeiture of policy when premium was not paid. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. CUSTOM. 

If collection of premiums at office of beneficiary’s husband was a “custom,” such 
custom could be abandoned on notice to party affected as against contention that 
insurer had established custom of collecting at husband’s office and could not change 
method without consent of insured and beneficiary as respects liability of insurer 
for damages for alleged fraudulent forfeiture of policy when premium was not paid. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) + 
4. NOTICE. 

The insured and beneficiary under a life policy were not entitled to rely on 
alleged custom of insurer to notify its policyholders of its intention to lapse policy 
on a particular date in absence of any showing that they were aware of custom at 
time of making contract or at any other time, since, in absence of such knowledge, 
parties could not have contracted with reference thereto. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

5. DEFAULT. 

Provision for forfeiture of life policy on default of prompt payment of 
premiums is enforceable by insurer. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

6. SURRENDER VALUE. 

That life policy lacked only two months of being ten years in existence when it 
would have a cash surrender value did not preclude insurer from canceling policy 
for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


7. INSURABLE INTEREST. 

Under statute, title of an assignee to benefit of a policy was good though 
assignee had no insurable interest in life of insured and hence assignee was not 
entitled to recover where insurer declared policy forfeited for nonpaymnt of 
premiums promptly on theory that there was no consideration for premiums paid by 
assignee during existence of policy and that company was indebted to assignee in 
amount of premiums paid and interest thereon (Code 1936, § 5767). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Error to Circuit Court, Southampton County; James L. McLemore, Judge. 

Action by Solon L. Bryant and another against the Continental Life Insurance 
Company, Inc. Judgment for the defendant, and the plaintiffs bring error. 

Affirmed. 

Argued before Holt, Hudgins, Gregory, Browning, Eggleston and Spratley, JJ. 

Junius W. Pulley, of Courtland, and Thomas L. Woodward, of Suffolk, for 
plaintiffs in error. 
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James H. Corbitt, of Suffolk, and Harry Nicholson, of Norfolk, for defendant 
in error. 

BROWNING, Justice. 

Mrs. Sue Bryant Woodward was the beneficiary in a life insurance policy, 
issued by the Continental Life Insurance Company, Inc., on June 8, 1925, on the life 
of her father, Solon L. Bryant. She was also the beneficiary, by transfer, in four 
policies issued by the same company on the lives of four different persons, one 
dated January 30, 1922, and the others dated in 1931. She was also the beneficiary 
in three policies issued by the same company, on the lives of different persons, one 
dated in 1929, and the others in 1930 and 1931, respectively. In the three last-men- 
tioned policies her designated relation to the insured is that of “friend.” The 
significance of these facts will presently appear. 

The premiums of all of these policies were to be paid weekly, on or before each 
Monday, and the aggregate weekly sum was alleged to be $4.32, which was paid up 
to March 18, 1935. No other premium payments were thereafter made until more 
than four weeks had elapsed from the date on which the next premiums were due, 
which was March 25, 1935. This, according to the terms of the policies, rendered 
them void. 

The following are provisions of the policy which are important: 

“Payment of Premium—Each premium is due and payable at the Executive 
Office of the Company, but will be accepted elsewhere by a duly authorized agent, 
who shall at the time of payment enter same in the Receipt Book belonging to this 
Policy. If for any reason the agent shall not call for the premium when due, it 
shall be the duty of the policyholder to bring or send premium to the Execu- 
tive Office, or to the company’s agent, and in event of a failure to perform this duty 
within four weeks from the date on which said premium was due this Policy shall 
thereupon become void. 

“Alterations and Waivers—Agents (which term includes Superintendents and 
Assistant Superintendents) are not authorized to make, alter or discharge contracts 
or waive forfeitures. They have no power, on behalf of the Company, to receive a 
premium more than four weeks after the day on which the same is due, nor receipt 
for same in the Premium Receipt Book, and any payment of such premium to an 


agent, or to the Company at its Executive Office, shall not be entitled by virtue of 
the contract to be credited upon the Policy, whether entered in the Receipt Book 
or not, and shall be returned upon demand. Any erasure or alteration made herein 
except by endorsement signed by the President or Secretary, shall be void.” 

The policies, including the one which is the subject of this suit, were formally 
declared lapsed on Saturday, the 20th of April, 1935, for nonpayment of premiums. 

On the following Tuesday a check for one week’s premiums was tendered to the 
company’s agent, at its office, in the city of Suffolk. This was done through Mr. 
Howell, formerly a collector of premiums for the company, but in this instance 
acting for Mrs. Woodward, the beneficiary in the policy and the plaintiff in this 
suit. He was told by the agent that the policies had lapsed. The check was 


declined and Mr. Howell returned it to Mr. Woodward, the husband of the plaintiff, 
informing him of the agent’s reason for not accepting it. 


The check, drawn on the 20th, was left at a drug store on that day by Mr. 
Woodward, who directed the druggist to give it to Mr. Howell for delivery to the 


company. 

There is no question of the fact that the premiums were not paid in time to 
prevent the voidance of the policy. 

Unless some legal and valid defense were interposed by the insured or the 
beneficiary which would relieve against the forfeiture or failure to pay the premiums, 


by the terms of the contract, the effect of such failure is fatal to the plaintiffs’ case. 


The plaintiffs, by notice of motion for judgment, sued the company for damages 


for the willful and fraudulent lapsing, cancellation, and forfeiture of the policy 
first described herein. The damages are alleged to be $328.50, suffered by them, on 
account of the payment of premiums during the life of the policy. This sum is at 
variance with an itemized statement put in evidence of the premiums paid, which, 


however, may be of inconsequential moment, 


By agreement of counsel, the trial was had without a jury and the court gave 


judgment for the defendant upon the evidence introduced by the plaintiffs. 
{1, 2] The plaintiffs urged that the company had, by its course of dealing with 
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them, established the custom of collecting the premiums, on the policies referred to, 
at the office of Mr. Thomas L. Woodward, and that this method of collection could 
not be changed without their consent. 

Prior to the 5th of November, 1934, Mr. Howell, at the instance of the defend- 
ant, notified the plaintiffs that he would not continue to collect the premiums at Mr. 
Woodward's office and that they would in the future be due and payable at the 
company’s office, in the National Bank building in Suffolk, which is just across 
the street about 100 feet from the American Bank building in which Mr. Wood- 
ward’s office is. 

This notice was accentuated by a letter, of the district manager of the company, 
to Mr. Woodward, of November 5, 1934, to the same effect. Thereafter, until the 
lapsing of the policies, Mr. Woodward paid the premiums at the company’s office, in 
accordance with the terms of the notification. Sometimes this was done by sending 
the checks to the office by Mr. Howell, who testified that he did this as a personal 
courtesy from himself to Mr. Woodward. 

This was not the first time the place of payment was changed. In the early 
existence of the policy, the premiums were collected from Mrs. Woodward. The 
subsequent change to the office of Mr. Woodward was doubtless for her con- 
venience. It, therefore, seems not to have assumed the seriousness of a custom 
or usage, with its attendant incidents, but only a “variable practice,” which was sub- 
ject to change by the company in accordance with the provision of the contract on 
the subject, and this, for any reason whatever. But if there were a custom, 
as is urged, it could be abandoned upon notice to the party affected. Sovereign 
Camp, W. O. W. v. Booker, 93 Okl. 139, 219 P. 931. 

[3, 4] Again the plaintiffs contend that it was proven that it was the custom of 
the defendant insurance company to notify its policyholders of its intention to lapse 
the policy upon a particular date and that no such notice was given in this case and 
that, therefore, there was a waiver of the forfeiture by the company. There is 
evidence tending to prove this contention, but if there were such a custom it is not 
shown that the plaintiffs knew of it, at the time of the making of the contract, 
or at any other time, and, therefore, the parties could not be said to have con- 
tracted with reference to it. 


“The existence of knowledge of the usage at the time the contract was entered 
into is, therefore, essential. 

“From the reason on which the rule is based, i. e., that the usage being known 
to both parties it is presumed that they contracted in reference to it, it follows 
that the usage cannot be set up by a party who was ignorant of it at the time of the 
contract.” Amer. and Eng. Encyclopedia of Law (2d Ed.) vol. 29, p. 388 

We think this contention is without merit. 


[5] In the note appended to the case of Wheeler v. Connecticut Mut. Life 
Ins. Co., 37 Am.Rep. 594, at page 600 (82 N.Y. 543); the following quotation is 
found: “It was said in New York Life Ins. Co. v. Statham, supra [93 U. S. 24. 
23 L.Ed. 789], that ‘promptness of payment is essential in the business of life 
insurance. All the calculations of the insurance company are based on the 
hypothesis of prompt payments. They not only calculate on the receipt of pay- 
ments when due, but upon compounding interest upon them. It is on this basis 


that they are enabled to offer insurance at the favorable rates they do. For- 


feiture for non-payment is a neceessary means of protecting themselves from 
embarrassment. Delinquency cannot be tolerated or redeemed except at the 
option of the company.’ 

“If the insured can neglect payment at maturity and yet suffer no loss or 
forfeiture, premiums will not be punctually paid. The companies must have some 
efficient means of enforcing punctuality. Hence their contracts usually provide 


for the forfeiture of the policy upon default of prompt payment of the premiums, 


If they are not allowed to enforce this forfeiture they are deprived of the means 
which they have reserved by their contract of compelling the parties insured to 
meet their engagements. The provision, therefore, for the release of the com- 
pany from liability on a failure of the insured to pay the premiums when due 
is of the very essence and substance of the contract of life insurance. To hold 


the company to its promise to pay the insurance, notwithstanding the deiault 


of the insured in making punctual payment of the premiums, is to destroy the 


very substance of the contract. This a court of equity cannot do. Wheeler v. 
Connecticut Mut. Life Ins. Co., 82 N.Y. 543, 37 Am.Rep. 594; see, also, the 





1684 The Insurance Law Journal, Vol. 89 | Dec., 1937 


opinion of Judge Gholson in Robert v. New England Mut. Life Ins. Co., 1 Disn. 
(Ohio) 355. 

“It might as well undertake to release the insured from the payment. of 
premiums altogether as to relieve him from forfeiture of his policy in default 
of punctual payment. The company is as much entitled to the benefit of one 
stipulation as the other, because both are necessary to enable it to keep its own 
obligations. 

‘Yn the contract of life insurance the insurer and insured both take risks. 
The insurance company is bound to pay the entire insurance money, even though 
the party whose life is insured dies the day after the execution of the policy, 
and after the payment of but a single premium. 

“The assured assumes the risk of paying premiums during the life on which 
the insurance is taken, even though the aggregate amount shall exceed the insur- 
ance money. The assured also takes the risk of the forfeiture of his policy if 
the premiums are not paid on the day they fall due. 

“The insurance company has the same claim to be relieved in equity from 
loss resulting from risks assumed by it as the insured has from loss consequent 
on the risks assumed by him. Neither has any such right.” 

The plaintiffs further contend that the insurer cannot lawfully cancel insur- 
ance for nonpayment of premiums if it is at the time indebted to the assured on 
any account. They urge that at the time of the lapsing:- of the policy which is 
the subject of the suit it lacked only two months of being ten years old, at 
which time it would have had a cash surrender value. They also urge that the 
company was never, at any time, liable on the other policies referred to, because 
Mrs. Woodward, the beneficiary, had no insurable interest in the lives of the 
insured. The contention was that the policies were at all times void and that, 
therefore, there was no consideration for the premiums paid by Mrs. Woodward 
during the existence of the policies, and that the company was indebted to her 
in the amount of the premiums paid and interest thereon. 

[6] As to the contention that the policy in the suit lacked only two months 
of existence when it would have a cash surrender value, it is sufficient to say 
that the requisite period had not been reached. An infant is in a state of infancy 
even at the age of twenty years and eleven months and during the entire period 
o1 infancy it is subject to all of the legal inhibitions that inheres in that state 
of incompetency. A miss is as good as a mile. 

[7] As to the second contention, which, with respect to four of the policies 
involved, based upon the fact that Mrs. Woodward is an assignee, which renders 
the policies invalid, it is manifest that the provisions of section 5767 of the Vir- 
ginia Code of 1936 have been overlooked. By that section the title of an assignee 
to the benefit of a policy, where the insurance was lawfully effected, is _per- 
fectly good, though the assignee had no insurable interest in the life of the 
insured. 

In the three policies last referred to in the first paragraph of this opinion, 
Mrs. Woodward is designated in each as “friend” of the insured. That would, 
scemingly, invalidate the policies, unless the insurer would be estopped from 
denying liability by reason of the fact that it had knowledge of the relationship 
and consented to the conditions. It is in evidence that in each instance the 
policy was approved by the manager of the company. 

We express no opinion as to the legal effect of this. 

The evidence is most meager and affords no sound basis for the determin- 
ation of these questions. 

It is not proven that the company was indebted to Mrs. Woodward at the 
time of the lapsing of the policies. If it was indebted to her, in fact, then, the 
weight of authority seems to be that such indebtedness, if sufficient in amount, 
should have been applied to the payment of the premiums, to prevent a for- 
feiture of the policies. 

We note here that in each of the policies it-is provided that there shall be no 
a= surrender value until after ten years have elapsed since the issuance of the 
policy. 

[8] As to the questions relating to the alleged indebtedness of the insurer 
to the beneficiary, we may say that they were but casually referred to in the 
trial court. They appear not to have been insisted upon there and are for the 
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first yume accentuated in this court. This, of course, is without warrant of law 
or rule. 

We find no error in the judgment of the trial court and it is, therefore, 
affirmed. 

Affirmed. 

JONES et al. v. REESE et al. No. 26639. 
; Supreme Court of Washington. July 26, 1937. 
70 Pacific Reporter (2d) 811. 
2. CHANGE OF BENEFICIARY. 

The beneficiary of a life policy should be able to attack an alleged change 
of beneficiary on the ground that it was not the act of the insured or for some 
reason was ineffective to accomplish the purported intent, though such bene- 
ficiary has no vested interest in the policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
Department 2. 


Appeal from Superior Court, Yakima County; A. W. Hawkins, Judge. 

Action by Evelyn Jones and others against Jessie S. Reese and others. Judg- 
ment dismissing the action with prejudice, and plaintiffs appeal. 

Reversed and remanded for further proceedings. 

Clark & Grady, of Yakima, for appellants. 

Snively & Bounds and John Gavin, both of Yakima, and E. N. Funk, of 
Sunnyside, for respondents. 

BEALS, Justice. 

November 11, 1933, the defendant Jessie S. Reese entered the employ of 
Charles C. Reese as his housekeeper. Mr. Reese was then a widower and the 
father of four daughters, who are the plaintiffs in this action. Mr. Reese was 
in failing health, and during the month of June, 1935, went to Ellensburg to consult 
physicians and attend a clinic. While in Ellensburg, Mr. Reese and defendant were 
married, and a few days thereafter, Mr. Reese changed the beneficiary in three 
policies of insurance on his life from his daughter, Evelyn Jones, to his wife. 
Mr. Reese died August 21, 1935, sixty-one days subsequent to his. marriage. He 
left some estate, consisting in part of a half-interest in the estate of his deceased 
mother, Isabella Reese. 

His widow having learned that at least some of her stepdaughters had been 
annoyed at their father’s marriage, and contemplated some legal action to her 
possible disadvantage, called on the attorney who was representing the estate of 
Isabella Reese, and discussed the situation with him. Thereafter, defendant went 
to Seattle with this attorney, and after some negotiations, she, with this attorney, 
met three of the plaintiffs and their attorney at the latter’s office, where an agree- 
ment was prepared and signed by the parties present, which, after reciting the 
status of the parties, and that the plaintiffs were contesting defendant’s claims in 
connection with their father’s estate and as beneficiary under his life insurance 
olicies, continued: “That in order to avoid litigation, and in consideration of the 
enefits to be derived by the parties hereto by a friendly settlement of their 
opposing claims,” the parties agreed: First, that defendant would resign as admin- 
istratrix of her husband’s estate; second, that defendant should receive $600 out 
of the proceeds of the insurance policies, out of which she would pay all funeral 
expenses and expenses of the last illness of her husband; and, third and fourth, 
that the balance of the proceeds of the insurance policies and all the assets of 
- estate would be divided, one-third to defendant, and two-thirds to the plain- 
tiffs. 

Another agreement was signed by Robert L. Reese, surviving executor of the 
estate of Isabella Reese, deceased, the defendant, and the three plaintiffs who 
were present, which provided for the occupation by defendant of a dwelling belong- 
ing to the Isabella Reese estate, and also provided that defendant would take 
care of the property belonging to that estate, and receive therefor a percentage 
of rentals collected. The second agreement also provided that, if the expenses 
of the funeral and last illness of ‘Charles C. Reese should amount to more than 
$600, defendants should be repaid this balance out of the rentals accruing from 
the Isabella Reese estate at the rate of $10 per month, to be charged against the 
Charles C. Reese share of that estate. 
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Irene Ludicker, one of the plaintiffs, was not present at this meeting, but 
at a later date signed the first agreement above mentioned. 

Defendant having refused to comply with this contract, plaintiffs institutd 
this action for specific performance thereof, making their stepmother a party 
defendant, together with several corporations; the corporate defendants, however, 
having no interest in the subject-matter of the action, save as to the payment 
of money admitted due to plaintiffs or defendant widow. In this opinion, Jessie 
S. Reese will be referred to as though she were the sole defendant. 

The case proceeded to trial before the court, and at the close of pkaintiffs’ 
case, the defendant moved that the action be dismissed, or that in the alternative 
a nonsuit be entered. On plaintiffs’ motion, the case was reopened and further 
testimony received. When plaintiffs finally rested, the court stated that “the motion 
of defendant will be granted,” and after the denial of plaintiffs’ motion for a 
new trial, a decree was entered dismissing the action with prejudice, from which 
decree plaintiffs have appealed. 

[1] Respondent has moved to dismiss the appeal, on the ground that the same 
was taken on appellants’ behalf by attorneys not of record in the case, and without 
authority to take that step. Appellants were represented on the trial by an attorney 
whose name does not appear on the notice of appeal, but the supplemental state- 
ment of facts shows that the firm of attorneys who signed the same appeared on 
behalf of appellants on the argument of their motion for a new trial. As it does 
not appear that any objection was at that time made to the appearance of the 
counsel who appear before this court on behalf of appellants, and as their appear- 
a wee expressly recognized by the trial court, the motion to dismiss the appeal 
is denied. 

[2] Respondent argues, and the trial court agreed with her, that there was 
no consideration for the execution by respondent of the agreement above referred 
to, as appellants’ contention that they were entitled to some relief as against 
respondent’s claim to the proceeds of the insurance policies and her claim as widow 
to all or a portion of the Charles C. Reese estate had no foundation in fact or 
in law. Respondent now argues that, as a beneficiary named in a policy of life 
insurance has no vested interest therein, appellant Evelyn Jones, under no circum- 
stances, could attack the change of beneficiary made by her father. The rule as 
stated by respondent is correct, but its application is not so broad as she contends. 
Surely, one named as a beneficiary in a policy of life insurance can attack an alleged 
change of beneficiary on the ground that it was not the act of the insured, or for 
some reason was ineffective to accomplish the purported intent. Respondent also 
argues that under no circumstances can a third party attack a marriage, citing 
the often recognized doctrine that, in the absence of statute, a third person has 
no right to intervene in divorce proceedings, and Mohler v. Shank’s Estate, 93 
Iowa, 273, 61 N.W. 981, 34 L.R.A. 161, 57 Am.St.Rep. 274, where it was held that 
the guardian of an insane husband could not institute, on his ward’s behalf, an 
action for divorce. These authorities do not, however, go so far as to hold that 
a child might not maintain an action seeking a decree adjudging that a purported 
marriage was in fact no marriage at all. We do not hold that any such action 
as we have here suggested on either branch of this case could be maintained by 
appellants, or by any person, as no such question is before us, but it would seem 
that the right to institute such a proceeding might well be supported by reasonable 
eT 4 R dent cites th f Gainsb G: 

. espondent cites the case of Gainsburg v. Garbarsky, 157 Wash. 537, 
289 P. 1000, 1003, in which we said: “While it is true that Seckanenads to prose- 
cute a valid claim may form the consideration for a promise, yet, as was stated 
by this court in Nicholson v. Neary, 77 Wash. 294, 137 P. 492, 493, “The forbear- 
ance must pertain to a claim upon which a recovery might certainly be had, or 
where a recovery is at least doubtful.’ ” 

We are of the opinion that at the time the parties hereto executed the agree- 


a in question, it cannot be held that appellants’ claims were not “at least doubt- 
ul. 


[5, 6] Appellants rely upon the “family settlement” doctrine, citing Collins 
v. Collins, 151 Wash. 201, 275 P. 571, 576, in which this court held valid an ‘agree- 
ment whereby the children of a deceased mother agreed to a division of her estate 
differing materially from her testamentary disposition of her property. In the 
course of the opinion, this court said: “While there are authorities to the contrary, 
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notably in Kentucky and Alabama as cited in the brief, the great weight of 
authority is to the effect that an agreement by a legatee under a will to pay money 
to an heir at law of the testator for forbearance of his right to. contest the will 
rests upon a valid consideration and is valid, and it is immaterial whether or not 
there were valid grounds for the contest.” 

Respondent argues that the doctrine relied upon by appellants is limited to the 
settlement of disputes arising in connection with wills, but this court, in the case 
cited, having adopted the liberal rule, we find no justification in authority or reason 
for limiting the application of the doctrine to threatened will contests, to the exclu- 
sion of such a situation as is here presented. 

The record indicates, prima facie, that appellants, or some of them, were hon- 
estly of the opinion that they could maintain an action which would probably 
result in their receiving a greater amount either of the proceeds of the life insur- 
ance policies or of their father’s estate than they would receive if no such claim 
were asserted. It also clearly appears that respondent was anxious to avoid such 
litigation. We have before us only the evidence introduced by appellants. We 
are of the opinion that from this evidence it cannot be held that the contract which 
appellants sought to enforce is void, either for want of consideration or for any 
other reason. Appellants made a case sufficient to put respondent upon her proof. 

The record indicates that one of appellants, Irene Ludicker, did not sign the 
agreement until after respondent had attempted to repudiate the same, and respond- 
ent contends that for this reason the contract is not binding upon her. The record 
upon this point does not require affirmance of the judgment appealed from. This 
ee may be raised by respondent upon her defense, and we express no opinion 
thereon. 

For the reasons stated, the judgment appealed from is reversed, and the cause 
remanded for further proceedings. 

Steinert, C. J., and Main, Heloalh and Robinson, JJ., concur. 
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ACCIDENT 


FUNK v. ETNA LIFE INS. CO. OF HARTFORD, CONN. No. 7255-C. 
District Court, S. D. California, Central Division. Jan. 13, 1937. 
20 Federal Supplement 90. 
OCCUPATION. 


Under policy providing for modification if insured was injured after changing 
his occupation to one classified as more hazardous or while doing act pertaining to 
occupation so classified except ordinary duties around residence or while engaged 
in recreation, in which event insurer would pay indemnity fixed for such more 
hazardous occupation, where insured changed to more hazardous occupation, fact 
that he died accidentally while fishing did not make insurer liable for more than 
indemnity provided for such more hazardous occupation. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Action by Inez K. Funk against the Aitna Life Insurance Company of Hart- 
ford, Conn., on an accident policy, wherein defendant contended that plaintiff was 


entitled to a lower indemnity than that prayed for. 


Judgment for plaintiff for the lower indemnity. 

Charles W. Cradick, of Los Angeles, Cal., for plaintiff. 

Gibson, Dunn & Crutcher, of Los Angeles, Cal. (Philip C. Sterry, of Los 
Angeles, Cal., of counsel), for defendant. 

ve, District Judge. 

Insurance was extended to the insured as one in the occupation of “checker, 
‘office and travelling duties.” He changed his occupation without notice to the 
‘insurer to that of “an oil well pumper.” This latter occupation is not specified as 
a distinct occupation under defendant’s present classification of risks further than 
to desginate an occupation as “pump man” under the general heading “oil well 
and refinery employees.” The insured continued in his occupation of oil well 
pumper until his accidental death which occurred while engaged in recreation, 
namely, fishing. 

In the classification of risks existing on the date of the policy, the insued’s 
original occupation was classified as a preferred risk, although the occupation was 
not given a specific classification. “Pump man” was classified as a “medium risk” 
for a maximum insurance of $2,000. By the classification filed on May 5, 1934, 


“pump man” was classified as a medium risk with maximum of $2,000. 


The vital provision of the policy in dispute is found under “Standard Pro- 
visions,” subdivision 1: “This policy * * * contains the entire contract * * * except 
as it may be modified * * * in the event that the insured is injured after having 
changed his occupation to one classified by the company as more hazardous than 
that stated in the policy, or while he is doing any act or thing pertaining to any 
occupation so classified, except ordinary duties around his residence or while 
engaged in recreation, in which event the company will pay only such portion of 
the indemnities provided in the policy as the premium paid would have purchased 
‘at the rate * * * fixed by the company for such more hazardous occupation,” in 
‘which event the loss is measured by the amount of premium paid. 

The insurer interprets the contract as providing that, if injury occurs after the 
insured has changed his occupation to one classified as more hazardous or if he is 
injured while doing anything pertaining to .an occupation so classified except 
ordinary duties about his residence or recreational activities, then the reduced 
indemnity prevails; that, if the insured changes his occupation to the more 
hazardous classification, the reduction takes place no matter how the accident 
occurs; further that, although not having changed his occupation, he does any 
act pertaining to any more hazardous occupation, other than ordinary household 
duties or recreational activities, the recovery is likewise reduced. 


The insured, on the other hand, claims that the phrase “except ordinary duties 
about his residence or while engaged in recreation” modifies the entire sentence; 
that is, that although he may change his occupation, injury occurring during 
household or recreational activities is excepted from the effect of the change in 
occupation and recovery may be had as originally provided. 

This claim of the insured is not without support. In Business Men’s Assur- 
ance Company of America v. Bradley, decided by the Court of Civil Appeals of 
Texas, Third District, on June 24, 1925, and reported in 275 S.W., at page 622, 
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similar language is held to except an injury occurring during the performance of 
“ordinary duty about his residence or while engaged in recreation” from effect of 
“change of occupation.” The court says: “Manifestly the policy was designed 
and intended to protect the insured at all times, whether at home, at work, or 
at play, and even if it be admitted that the character of his employment was 
changed, the risk of injury arising from ordinary domestic duties or recreation 
remained the same.” 275 S.W. 622, at page 623. 

The opinion is written by Judge Baugh. It is true that the court found as a 
matter of fact that the insured had not in fact changed his occupation; that the 
change was in name only and it might be claimed that the court grounded its 
decision upon this fact. No distinction, however, is made in the two grounds 
upon which the trial court’s decision was affirmed. 

The insured’s position finds further support in Friend v. Business Men’s 
Assurance Company, decided by the Supreme Court of Kansas, and reported in 
141 Kan. 470, 41 P.(2d) 759. Reversing the judgment of the trial court, the 
Kansas Supreme Court construes the language quoted as meaning “the exception 
to the exception means that where the accident occurs while the insured is engaged 
in ordinary duties about his residence or while engaged in recreation the pro- 
vision for reduced liability when the insured engaged in a more hazardous occu- 
pation does not govern, and that the full amount of the original liability con- 
trols.” 141 Kan. 470, 41 P.(2d) 759, at page 760. The decision points out that the 
policy was formulated by the insurer and that doubt as to its meaning might have 
heen removed by specific language to that effect. Two out of the seven members 
of the Kansas Supreme Court dissent. Justice Burch in his dissent interprets the 
contract thus: The benefit is reduced if the insured actually changes his occupation 
to one classified as more hazardous; that the benefit is likewise reduced if the 
insured, though not actually changing his occupation is injured while engaging in 
an activity pertaining to a more hazardous occupation, unless such activity be in 
connection with ordinary household duties or recreation. 

The insurer cites as authority Central Businessmen’s Ass’n v. Faith, a decision 
of the Circuit Court of Appeals of the Eighth Circuit, on September 17, 1925, and 
reported in 8 F.(2d) at page 325, Circuit Judge Lewis writing the opinion. While 
it is true that the facts presented in that case are substantially similar to the facts 
in the case at bar, the point here raised does not seem to have been considered. 
The opinion states, 8 F.(2d) 325, at page 326: ‘The only controversy at the trial, 
and the only issue of fact submitted to the jury by the court, was whether insured 
had changed his occupation after the policy issued, to one that was classified as 
more hazardous than that named in the policy.” 

No contention was made that the language had the effect contended for by the 
plaintiff here. Defendant here would urge that the language is so plain that the 
insured in that case did not think construction was called for. Since the point is 
itself not considered in the opinion, however, I do not think the case can be 
considered as authority. 

Contracts of insurance containing a provision for reduction in recovery if the 
injury occurs “while he (insured) is doing any act or thing pertaining to any 
occupation so classified, (as more hazardous than that named in the policy)” are 
interpreted by the California Supreme Court in Ogilvie v. AStna Life Insurance 
Co., 189 Cal. 406, 209 P. 26, 26 A.L.R. 116, where it is decided that the clause 
is to be interpreted exactly as it is written as opposed to an interpretation that 
would require that the act amount practically to a change of occupation; the 
court rejects an interpretation that would make the clause inoperative unless the 
act in which the insured was engaged at the time of injury was habitual as dis- 
tinguished from casual. 189 Cal. 406, at page 416, 209 P. 26, 26 A.L.R. 116. 

The provision of a contract of insurance that the amount of premium paid to 
insure against a hazard in one occupation shall provide a reduced indemnity where 
the occupation is changed to one more hazardous than the original is entirely 
reasonable and in accordance with safe insurance methods. The degree of hazard, 
based as it is on figures of actuaries, governs the amount of premium. required. 
When, therefore, without knowledge or consent of the company, the occupation 
and therefore the degree of hazard changes, the amount paid as premium is 
oomes. to the new situation with the result that the amount of indemnity is 
reduced. 

It seems to me, therefore, that the paragraph ir question means that the 
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amount of indemnity is reduced in two events: (1) If the insured is injured after 
having changed his occupation to one classed by the insurer as more hazardous 
than the occupation stated in the policy; and (2) if the insured, although not 
having changed his occupation, is nevertheless doing any act or thing appertain- 
ing to a more hazardous occupation than that insured against other than ordinary 
duties about his residence or while engaged in recreation. 

The agreed statement of facts shows that the first condition exists. It 
follows, therefore, that the plaintiff can recover only the lower indemnity. 

Defendant will propose findings and judgment in accordance herewith, with 
exception reserved to the plaintiff. 


TRAVELERS PROTECTIVE ASS’N OF AMERICA v. JONES. No. 8283. 
Circuit Court of Appeals, Fifth Circuit. July 26, 1937. 
Rehearing Denied Aug. 26, 1937. 
91 Federal Reporter (2d) 377. 
1. FORFEITURE. 
Forfeitures of insurance policies are not favored. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. WAIVER. 

Any course of action by insurer which leads insured to believe that extension 
has been granted for payment of premium, and that in meantime forfeiture of 
policy will not be incurred, constitutes waiver of contrary provisions in policy 
and insurer is estopped to urge such provisions. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

3. WAIVER. 

Though insured in mutual benefit association is charged with knowledge of 
provisions in association’s constitution and by-laws and is bound thereby, the 
association may waive such provisions through its proper officers, irrespective 
of insured’s actual knowledge of provisions. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4. ASSESSMENT. 

Where mutual benefit association sent insured notice of special assessment, 
which quoted provisions in constitution and by-laws under which policy was for- 
feited for default in payment of special assessments, but after insured failed to 
pay such assessment association sent second notice which did not quote such 
provisions and indicated that insured could pay past-due assessment together 
with semiannual dues at later date, association thereby waived insured’s default 
in payment of special assessment, and was estopped to deny liability for death 
occurring before date indicated by second notice. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Florida; Louie W. Strum, Judge. ; 

At Law. Action on a policy of insurance by Marie Russell Jones against 
the Travelers Protective Association of America. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 


Harry T. Gray, of Jacksonville, Fla., and Maurice P. Phillips, of St. Louis, 
Mo., for appellant. 

W. McL. Christie, of Jacksonville, Fla., for appellee. 

Before Foster, Sibley, and Holmes, Circuit Judges. 

Foster, Circuit Judge. 

Appellee brought this suit as beneficiary to recover $5,000 on a policy of 
accident insurance for the death of her husband. The case was submitted to 
the jury on a stipulation as to the facts. A verdict was directed in her favor, 
with interest and attorney's fees. Error is assigned to that action of the court. 

The material facts appearing from the record are these: Cornelius Frazier 
Jones was a class “A” member of the Travelers Protective Association of Amer- 
ica, appellant, a fraternal benefit association, and the holder of an insurance 
certificate issued by it, under which $5,000 was payable to his wife as beneficiary 
in the event of his death by accident. He died on June 17, 1933, as the result 
of an automobile accident on June 15, 1933. He was required to pay semiannual 
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dues of $7.50, and any special assessments levied by the board of directors, 
under the provisions of the constitution and by-laws of the association, to be a 
member in good standing and to keep the insurance in force. On January 1, 
1933, he paid his semiannual dues of $7.50, which extended his membership to 
June 30, 1933. In April, 1933, a special assessment of $2 was levied, which was 
required to be paid within 30 days after the date of mailing of the notice from 
the home office in St. Louis. Notice was mailed to Jones on April 13, 1933, 
which informed him that payment of the assessment must be made on or before 
May 15, 1933, or benefits under the policy would cease. The constitution and 
by-laws contained provisions to the effect that if any member failed to pay any 
special assessment within the time provided, he would cease to be a member in 
good standing, but might be restored to good standing by payment within 30 
days after default. But that neither he nor his beneficiary would be entitled 
to any benefits under the policy while he was in default. Another notice was 
mailed to Jones some time between June 1 and June 15, 1933. After the accident 
and while he was in a semiconscious condition from his injuries, this notice was 
found in his personal checkbook, in an envelope addressed to him, which had 
been opened. The material parts of this second notice are as follows: 

“The Travelers Protective Association of America. 3755 Lindell Boul., St. 
Louis, Mo. 

Special Notice. 
Special Assessment $2.00. $7.50 Semi-Annual Dues. 

Due and payable on or before June 30, 1933, $9.50, will put you in good 
standing to Dec. 31, 1933. 

Please remit to your State Secretary to address on back hereof. 

If Address below is not correct please make necessary change. 

C. F. Jones, 254858 
Box 1177, Fla. A. 
Jacksonville, Fla. 

—_ this Notice with remittance to Your State Secretary. 
Dear Sir: 

Above you will find a Special Notice for Assessment and Semi-Annual Dues 

At the time this was mailed we had not received your remittance for the 
Special Assessment of $2.00 due on May 15th. 

It will be necessary therefore, that you add this amount to your remittance 
for the Semi-Annual Dues, otherwise your State Secretary can not issue you a 
receipt for the Semi-Annual Dues. 

We are pleased to say that a very small percentage neglected to remit for 
the Special Assessment and you are given this opportunity of paying it at this 
time with the Semi-Annual Dues. : 

We trust we may have your prompt remittance. 


Yours fraternally, 
T. S. Logan, Nat’l. Secy. 

P. S. Inclosed you will find a statement explaining the necessity for the 
Special Assessment. 

Please remit at once and make same payable to 

R. C. Dugan, 
Sec’y. Fld. Div. T.P.A. of A, 
Box 1030, 
Jacksonville, Fla.” 

The special assessment was not paid before the accident. On June 17, 1933, 
$9.50 was tendered to appellant and refused. . 

Appellant pleaded the nonpayment of the special assessment as barring 
recovery. To this appellee pleaded waiver and estoppel, based on the second 
notice above set out. 

[1-4] It would serve no useful purpose to review the many decisions cited 
by the parties, as the apparent conflict arises upon the facts, not upon any prin- 
ciple of law. It is well settled that forfeitures of insurance policies are not 
favored. Any course of action by an insurance company which leads the insured 
to believe that an extension has been granted for the payment of a premium 
and that in the meantime forfeiture of his policy will not be incurred, is a waiver 
of contrary provisions in the contract and the insurer is estopped to urge them 
New York L: Insurance Co. v. Eggleston, 96 U.S. 572, 24 L.Ed. 841; Supreme 
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Lodge, Knights of Pythias v. Kalinski, 163 U.S. 289, 16 S.Ct. 1047, 41 L.Ed. 163, 
Of course, the insured in a mutual benefit association is charged with knowledge 
of the provisions of its constitution and by-laws and is bound thereby, but there 
is no doubt the association, through its proper officers, may waive them. On 
the reverse of the first notice was a quotation from the constitution and by-laws 
relied on by appellant, but this quotation was omitted from the second notice. 
It is immaterial whether Jones actually knew the provisions of the constitution 
and by-laws. If there was no provision of the contract barring recovery, there 
would be nothing for the insurer to waive. Waiver cannot be predicated upon 
the first notice, but there was nothing in the second notice to indicate that the 
association was insisting upon the provisions of the constitution and by-laws. 
On the contrary, the notice clearly indicated to Jones that the insurance was 
kept in force by the grace of the association and he had only to pay $9.50 by 
June 30th, which date had not arrived when he was injured. This naturally 
lulled him into a sense of security. The plea of waiver and estoppel was good. 
It was not error to direct the verdict. 

Other assignments are without merit and require no discussion. 

The judgment is affirmed. 


HERTZ v. MUTUAL BEN. — & ACCIDENT ASS’N OF OMAHA. 
o. 123. 
Supreme Court of Michigan. Sept. 1, 1937. 
274 Northwestern Reporter 743. 
TIME OF DISABILITY. 


Plaintiff, whose declaration in action on health health insurance policy, issued’ 


June 17, 1935, alleged that he became ill with heart trouble on September 30, 1935, 
could not recover Eensiite thereunder for resulting disability, where policy provided 
that disability resulting from heart trouble should be covered only if disease orig- 
inated after policy had been in force for six months. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Appeal from Circuit Court, Wayne County; Adolph F. Marschner, Judge. 

Action by Israel M. Hertz against the Mutual Benefit Health & Accident Asso- 
ciation of Omaha. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Louis Rosenzweig, of Detroit, for appellant. 

Lightner, Crawford, Sweeny, Dodd & Toohy, of Detroit (Clifford M. Toohy 
and George D. Haller, both of Detroit, of counsel), for appellee. 

Porter, Justice. 

Plaintiff sued defendant on an insurance policy. Plaintiff claimed, June 17, 
1935, defendant issued to him an insurance policy, hereinafter more particularly 
referred to, under which plaintiff was insured against sickness. There were addi- 
tional provisions for payment in case he was confined to a hospital. 

Plaintiff alleged in his amended declaration that on September 30, 1935, and 
more than thirty days after the effective date of the policy, plaintiff became ill with 
heart trouble and totally and permanently disabled to follow his occupation or 
to do any other work whatsoever and was confined to a hospital in the city of 
Detroit from September 30, 1935, for a period of more than three months consec- 
utively, and that he was confined to his home for three months thereafter, and 


thereafter remained ill though not confined to his home but under regular medical 
attendance and unable to attend to his work and occupation; that defendant denied 


liability upon the policy ; that he had applied for settlement and it had been refused. 
the 


Defendant answered amended declaration of plaintiff and moved for judgment 
of no cause of action because plaintiff's declaration did not state a cause of action, 
but affirmatively showed an absence of liability on the part of defendant. The 
trial court sustained this motion and entered judgment for defendant, and plaintiff 
appeals. . 

The policy of insurance was for stipulated monthly benefits, with a death 
benefit of $5,000 and a maximum death benefit of $10,000. By the insuring clause, 
plaintiff was insured by the defendant against sickness and accident during the 
term of the policy, “subject, however, to all the provisions and limitations here- 
mafter contained.” Among the provisions thereinafter contained were the follow- 
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(1) “The Association will pay, for one day or more, at the rate of One 
Hundred ($100.00) Dollars per month for the first fifteen days and at the rate 
of Two Hundred ($200.00) Dollars per month thereafter for disability resulting 
from disease, the cause of which originates more than thirty days after the effec- 
tive date of this policy, and which confines the Insured continuously within doors 
and requires regular visits therein by legally qualified physician; provided said 
disease necessitates total disability and total loss of time.” 

(2) “This policy does not cover death, disability, or other loss sustained in 
any part of the world except the United States and Canada, or while engaged 
in military or naval service in time of war, or any act of war, or while the Insured 
is not continuously under the professional care and regular attendance, at least once 
a week, beginning with the first treatment, of a licensed physician or surgeon, 
other than himself; or received because of or while participating in aeronautics, 
except as provided in Part I; or while suffering from insanity or mental infirmity; 
or while the Insured is suffering from syphilis or venereal disease. Disability 
resulting from tuberculosis or heart trouble shall be covered only if the disease 
originates after the policy has been in continuous force for the six (6) preceding 
months.” 

Under the facts alleged in plaintiff's declaration, plaintiff's disability resulted 
from hear trouble, which originated before the policy had been in continuous force 
for the six preceding months. Plaintiff’s right to recover is excluded by the 
express terms of the policy. The trial court so held, and its judgment is affirmed, 
with costs. 

Fead, C. J., and North, Wiest, Butzel, Bushnell, Sharpe, and Chandler, JJ., 
concur. 


GILBERT v. INTER-OCEAN CASUALTY CO. OF CINCINNATI, OHIO. 
No. 4193. 
Supreme Court of New Mexico. July 10, 1937. 
Rehearing Denied Sept. 1, 1937. 
71 Pacific Reporter (2d) 56. 
1. OTHER INSURANCE. 

Life policies covering death by accident and containing disability benefit provi- 
sions covered same loss as health and accident policy covering death by accident 
and containing disability benefit provisions within standard pro-ration clause, as 
respects rights under health and accident policy of totally disabled insured who 
had stated in application therefor that she carried no other accident or health 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

2, OTHER INSURANCE. 

Under standard pro-ration clause, insurer may avail itself of limitation of 
liability therein reserved regardless of correctness of answers in application for 
policy under which recovery is sought and even though answers do not void policy, 
if it is disclosed that insured had existing insurance, or afterwards acquired insur- 
ance, covering same loss and gave no notice thereof. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

3. PRO-RATION. 

Whether life policies covering death by accident and containing disability 
benefit provisions covered same loss as health and accident policy covering death by 
accident and containing disability benefit provisions within standard pro-ration 
clause, was question of law for trial court in action on health and accident policy 
by totally disabled insured who had stated in application therefor that she carried 
no other accident or health insurance. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
4. MISREPRESENTATION. 


In application for health and accident policy covering death by accident and 
containing disability benefit provisions, negative answer to question whether appli- 
cant was carrying any other accident or health insurance was “false,” or erroneous, 
where applicant was carrying life policies covering death by accident and containing 
disability benefit provisions, as respects rights under health and accident policy 


issued to applicant (Comp,St.1929, § 71-152). 
(For other cases,-see Insurance, Dec. Dig. § 301.) 
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5. OTHER INSURANCE. 


In action to recover disability benefits under health and accident policy by 
insured who had falsely stated in application that she was carrying no other acci- 
dent or health insurance, insurer, which did not show that statement had been 
made fraudulently or with intent to deceive, had burden to show that it was 


material to acceptance of risk within provision of policy barring recovery (Comp. 


St.1929, § 71-161). 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
6. MATERIALITY. 

Where insurer had burden to show that insured’s false answer in application 
for health and accident policy concerning existence of other similar policies was 
material to acceptance of risk within provision barring recovery, trial court 
erroneously refused to admit such other policies and to allow insurer’s state man- 


ager to testify for purpose of showing that insurer would not have issued policy 
had it known of existence of other policies. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
7. MATERIALITY. 

That possibility that coverage ef life policies containing disability _ benefit 
provisions and covering death by accident would overlap coverage of health and 
accident policy containing similar provisions, was remote, could not be basis of 


holding as a matter of law that health and accident insurer would not have regarded 


such possibility as material to acceptance of risk of applicant who falsely stated 
that she carried no other accident or health insurance. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 
Zinn, J., dissenting. 
Appeal from District Court, Bernalillo County; Fred E. Wilson, Judge. . 
Action by Lizette Brooks Gilbert against the Inter-Ocean Casualty Company 


of Cincinnati, Ohio. From a judgment for plaintiff, defendants appeal. 
Judgment reversed for a new trial with instructions. 
Rodey & Dickason, of Albuquerque, and Jones, Hardie, Grambling & Howell, 
of El Paso, Tex., for appellants. : 
Marron & Rogers, of Albuquerque, for appellee. 
BIcKLey, Justice. ) . * 
Appellee held policies of the Mutual Life Insurance Company of New York 


which included disability benefits due to total and permanent disability to follow 
a gainful occupation. For convenience, we will hereafter refer to these as the 
Mutual policy. She thereafter applied for and received from appellant a policy 
which indemnified against the effects resulting in bodily injury or death. This 
policy provided for payment of specific sums in case of loss by accident of one 
or both hands, feet, or eyes. It provided indemnity for loss from partial disability, 
and from loss of time due to sickness and also for loss due to total disability 
to perform “any and every duty pertaining to the insured’s business, or occupation” 
for twelve months and for a longer period if “the insured shall be wholly and 
continuously disabled by bodily injuries from engaging in any occupation or employ- 
ment for wage or profit.” The definite overlapping of coverage arises from the 
language of the two policies quoted and italicized. The insured became totally 
disabled from following any gainful occupation and made claim for and received 
under the Mutual policy $50 per month. She asked $100 per month of appellant, 
which was paid for a while and then refused because it is claimed that in her 
application for the insurance she made a false statement material to the acceptance 
of the risk or the hazard assumed by the company; that this false statement 
amounts to a warranty and voids the policy. The application contained the follow- 
ing question: 

“Are you now carrying or have you applied for any other accident or health 
insurance? If so, state fully. (Name of Company, Association or Society, and 
amounts carried in each must be stated.)” 

The answer was, “No.” Appellant further defends that in any event it is 
not liable for the full amount of $100 per month because of the provisions of 
a 17 of the policy commonly referred to as the standard proration clause, as 
ollows. 

“If the insured shall carry with another Company, corporation, association 
or society other insurance covering the same loss without giving written notice 
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to the Company, then in that case the Company shall be liable only for such 
portion of the indemnity as the said indemnity bears to the total amount of like 
indemnity in all policies covering such loss, and for the return of such part of the 
premium paid as shall exceed the pro rata for the indemnity thus determined.” 
Appellant also claimed that it had paid to appellee more than she was entitled 
to and sought recovery thereof. Plaintiff sued appellant and obtained the verdict 


of a jury in her favor. Afterwards, motion by defendant for judgment not- 
withstanding the verdict was denied and judgment was entered against appellant. 
In addition to the proposition heretofore mentioned, appellant asks us to 
review the errors assigned as follows: 
“Appellant’s Third Assignment of Error. * * * The court erred in refusing 
appellant permission to introduce three policies issued by the Mutual Life Insur- 
ance Company of New York to appellee in evidence for the purpose of showing 


that appellant would not have issued to appellee the policy sued on had it known 


of the existence of the three policies issued by the Mutual Life Insurance Company 
of New York, as under the evidence in this case the jury was entitled to pass 
upon such issue. 

“Appellant’s Fourth Assignment of Error. * * * The court erred in refusing 
to allow the witness, G. A. M. Willson, who was State Manager of appellant 
for New Mexico at the time the policy sued on in this case was issued to appellee 


to testify that if he had known of the existence of the three policies issued by 


the Mutual Life Insurance Company of New York he would not have allowed 


appellant to issue the policy sued upon in this case in the amount for which it 
was issued, as the undisputed evidence in this case showed that appellant did not 
know of the existence of the said_ three policies which appellee held with the 
Mutual Life Insurance Company of New York at the time she obtained the policy 
from appellant, sued upon in this case.” 


[1-3] The case is of first impression here and the decisions cited from other 


jurisdictions are of little help. First we take up section 17 of the standard 
provisions of the policy heretofore quoted. It does not say that if the insured 
shall carry other policies designated or named accident or health policies proration 
shall be allowed. The names of the policies are not determinative of the char- 
acter of the coverage. We must disregard form and seek an understanding of 


the substance. The language is clear and unambiguous. If insured carries “other 


insurance covering the same loss” without notice to appellant, the proration clause 
is operative. It makes no difference whether the “other insurance” existed at 
the time appellant’s policy was issued or subsequently. Unquestionably the policies 
of the Mutual Life Insurance Company involved and that issued by appellant are 
characterized by marked differentiating features, yet they are alike in some 
particulars. They overlap in two places at least. Both cover death resulting 
from accident; in case of total permanent disability resulting in inability of 
insured to engage in any gainful occupation or employment for wage or profit, 
disability benefits may be recovered under each. Under the policy issued by 
appellant there are coverages not in the mutual policy. It takes death by accident 
or the existence of a certain condition of total permanent disability to bring 
into operation both policies. Viewed prospectively from the standpoint of the 
policies above, if the provisions of each conceivably, nevertheless remotely, could 
cover loss due to total permanent disability as therein defined, then they each 
covered the same loss and absent notice to appellant the appellee would be required 
to accept proration. The matter may also be viewed retrospectively after the event. 
Under the facts crystallized by the event, it appears that insured claims that 
both policies do cover the same loss. There can be no vitality to the proration 
clause and the insurance company is not concerned unless and until insured asserts 
a right to recover under both policies for the same loss. It seems inconsistent 
for insured to claim indemnity under each policy for the same loss and in the 
same breath say that they do not cover the same loss. We think clause 17 was 
designed as a dragnet thrown out whereby regardless of existing insurance and 
regardless of the correctness of answers in application relative thereto, and even 
though such answers under the facts do not void the policy if it is disclosed that 
the insured had existing insurance or afterwards acquired same which in fact 
does cover the loss, indemnity for which insured asserts, and no notice has been 
given, the insurer may avail itself of the limitation of liability which it has reserved 
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in the contract of insurance. We hold that the trial court was right in viewing 
this point as a law question only, but that he reached an erroneous conclusion. 

{26} Appellant’s proposition that appellee’s negative answer to the question 
contained in the application “Are you carrying or have you applied for any other 
accident or health insurance?” bars her recovery must be decided upon considera- 
tions of both law and fact. It is so presented. 

Here the good faith of insured in making the answer is a factor and the 
materiality of the statement implied is also an element. The trial judge having 
concluded that the policies did not cover the same loss quite naturally concluded 
that the insured had answered correctly that she did not carry. any other 
accident and health insurance. In so concluding, the trial judge was doubtless 
influenced by the so-called “dominant feature test.” That is, in making a compar- 
ison of policies of insurance to determine whether applicant correctly appraised 
the form of insurance provided in the different policies the dominant features of 
each may be considered as characterizing them as one sort or the other. This 
test is a fair one when testing the intention and good faith of the applicant in mak- 
ing her answer and applied would doubtless absolve her from a charge of fraud 
or intent to deceive by her answer. But appellant did not in the lower court and 
does not here the urge the falsity of the statement in the willful sense. But as 
we said in our discussion of the first point, we are not to make our decision 
upon consideration of name and label alone. The question is not “Do you own 
any accident or health policies?” It is “Are you carrying * * * any other accident 
or health insurance?” Section 71-152, N.M.Stat.Anno.Comp.1929, defines various 
forms of insurance. Subsections (1) and (2) are as follows: 

“(1) Life insurance: Upon the lives of persons, including disability benefits, 
and every insurance appertaining thereto, and to grant, purchase, or dispose of 
annuities and endowments. 

“(2) Disability: Against disability resulting from bodily injury or sickness, or 
death resulting from bodily injury in any form, and every insurance appertaining 
thereto, including quarantine and identification.” 

These definitions are in part for the purpose of aiding in application of the 
regulatory provisions contained in the same chapter. Apparently under the provi- 
sions of said section a licensed company may transact the form.of insurance men- 
tioned in (2) or the forms specified in both subsections (1) and (2). But we 
apprehend that because the disability insurance may be included in as a part of, 
or supplemental to a contract of life insurance, its nature, form, or characteristic 
has not thereby been changed. The very loss suffered by appellee and for which 
she claims indemnity under the Mutual policy results from bodily injury or sick- 
ness. The statutory definition of disability insurance is a good definition of acci- 
dent insurance. Cooley’s Briefs on Insurance defines accident insurance: “Insuring 
against loss or damage due to accidental injury to the person insured and resulting 
in disability or death.” Under the Mutual policy, if insured is totally and per- 
manently disabled as a result of accidental injury or ill health, she is entitled to 
recover disability benefits. How can it be soundly argued that this is not accident 
or health insurance? 

Having concluded that appellee made a false answer to the question as the 
word “false” is understood as meaning “erroneous,” this is by no means to say 
that because thereof she is barred of recovery on the policy sued on. Whether 
she is barred involves considerations of law and fact. Our Legislature has indi- 
cated a public policy that insurance policies of this nature shall contain substan- 
tially a provision that all statements made by the insured shall in the absence of 
fraud be deemed representations and not warranties. Section 71-161, N.M.S.Anno. 
Comp.1929. Whether this provision is strictly applicable to the form of insurance 
transacted in the policy issued by appellant we do not decide, but in any event 
appellant has complied with the spirit of it because section 12 of the application 
is in part as follows: “Do you agree * * * that the falsity of any statement herein 
shall bar the right to recovery tf such statement is made with intent to deceive 
or is material either to the acceptance of the risk or the hazard assumed by the 
Company.” (Italics ours.) This language does not import a warranty that 
the statement if merely erroneous as an appraisal of the extent of coverage 
contained in other existing insurance is material. Without declaring any rule on 
the subject, it seems that to constitute the statement implied in the erroneous an- 
swer a false statement made with intent to deceive or a false statement material 
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to the acceptance of the risk, etc., some proof is required. At least that is the way 
the matter was presented in the trial court and here. From the transcript before 
us, it does not appear that applicant answered the question last quoted. See Kris- 
berg v. Inter-Ocean Casualty Co., 39 N.M. 107, 41 P.(2d) 519. However, the 
absence of an answer to the question if in fact it was not answered becomes 
unimportant because as we read the pleadings it seems that defendant assumed 
that it was answered and plaintiff's reply acquiesced therein. No evidence was 
offered by appellant to show that the statement was made fraudulently or with 
intent to deceive, The burden rested on appellant to show that the statement 
was material. This burden the appellant sought to discharge by the offer of the 
evidence referred to in assignments of error 3 and 4 heretofore quoted. The 
tenders were refused. Herein the trial court committed errors. 

[7] In the course of our argument it has developed that the likelihood of a 
situation arising when the coverage of the Mutual policy would overlap that of the 
policy sued on would appear to be remote, nevertheless we could not say as a 
matter of law that such remote possibility would not have been regarded by 
appellant as material to the acceptance of the risk by the company. 

The judgment is reversed with instructions for a new trial upon an issue 
framed involving the effect of the questions and answers presented in paragraphs 
8 and 12 of the application upon the question of liability of the apgellant, and 
after such determination the rendition of judgment in accordance therewith and 
with regard to the principles herein expressed, and it is so ordered. 

Hudspeth, C. J., and Sadler, J., concur. 

Brice, Justice (specially concurring). 

The terms of an insurance policy should be so plain that “a wayfaring man, 
though a fool, need not err therein”; yet paragraph 17 of the policy sued on 
has been the subject of construction in numerous courts, and no two have ever 
agreed upon its meaning. Dustin v. Interstate Business Men’s Accident Ass’n, 
37 S.D. 635, 159 N.W. 395; L.R.A.1917B, 319; Aaberg v. Minnesota Commercial 
Men’s Ass’n, 161 Minn. 384, 201 N.W. 626; Wahl et al. v Inter-State Business 
Men’s Accident Ass’n, 201 Iowa, 1355, 207 N.W. 395, 50 A.L.R. 1374; Provident 
Life & Accident Insurance Co. v. Rimmer, 157 Tenn. 597, 12 S.W.(2d) 365; 
Massachusetts Bonding & Insurance Co. v. Santee (C.C.A.) 62 F.(2d) 724; 
Graham vy. Business Men’s Assurance Co. of America (C.C.A.) 43 F.(2d) 673; 
Oglesby v. Massachusetts Accident Co., 230 App.Div. 361, 244 N.Y.S. 576; Inter- 
national Travelers’ Ass’n v. Gunther (Tex.Com.App.) 280 S.W. 172; Id. (Tex. 
Civ.App.) 269 S.W. 507; Arneberg v. Continental Casualty Co., 178 Wis. 428, 190 
N.W. 97, 29 A.L.R. 93. 

The insurance company inserted this provision in its policies and the appellee 
had to accept it as written or not at all. Her premiums were paid and accepted 
by the appellant; and her right to indemnity became a question only after the 
eventuality insured against had occurred, which in this case would not happen 
to one in a thousand holding such policies. She is charged with knowing the 
existence and meaning of paragraph 17, though she may not have read the policy; 
or having read it (like courts who have construed it), failed to grasp its meaning, 
whatever it may be. It should be construed liberally in behalf of the-insured; a 
cardinal rule of construction regarding insurance contracts, if susceptible of more 
than one meaning. 

But with these considerations operating in favor of the appellee, and with 
a sympathetic attitude toward her claims, I am unable to find in the language of 
paragraph 17 of the policy in suit any support for them. 

We all agree that the meaning of “other insurance covering the same loss” 
as used in paragraph 17 is the key to the solution of the principal question to be 
answered, 

There are but two possible meanings: “Other insurance” either includes any 
overlapping insurance, whether accident, health, or life; or else it has reference 
to insurance indemnifying against all of the eventualities insured against by appel- 
lant. There is no middle ground. 

At the time the policy was issued there was no “loss,” and “other insurance 
covering ‘the same loss” could have no reference to a loss that does not occur. 
It required death, accident, or sickness to bring “loss” into the transaction. It 
looks to \the future; applies prospectively; that is, if and when a liability arises 
under the policy sued on the appellee is carrying with another company, etc., other 
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insurance covering the same loss (that is, the loss for which indemnity is claimed) ; 
written notice of which had not been given appellant, then the proration provision 
would apply. This is the only meaning I am able to find in the language used. 

If the words “without giving written notice” had been “without having given 
written notice,” there could not be a shadow of a doubt. But the subsequent words 
“indemnity promised” could only have reference to an indemnity promised in case 
of a presupposed eventuality (loss) that would call for such indemnity; and the 
words “amount of like indemnity” could only have reference to indemnity promised 
in case of a like eventuality. Only if we can hold that the word “loss” means 
the whole of the eventualities, the happening of any one of which would entitle 
the holder to indemnity (and no such meaning can be conjured out of it by me, 
though I strongly wish for it), could there be found support for appellee’s claim. 
This would mean that the Mutual policies must have been effectively identical 
in the health and accident features with the policy in suit for the proration provi- 
sion to apply, and by no stretch of the will can such result be reached by me with 
any support of reason. Such provisions are traps for the unwary and should be 
eliminated from policies of insurance by statute as in Missouri. State ex rel. 
Business Men’s Assurance Co. v. Allen et al., 302 Mo. 525, 259 S.W. 77. I reluc- 
tantly concur in the majority opinion. 


RILEY v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 14518. 


Supreme Court of South Carolina. July 21, 1937. 
192 Southeastern Reporter 394. 
1. CANCELLATION. , F P 

In insured’s action against insurer for fraudulent cancellation of industrial 
accident policy, evidence required submission to jury whether insurer established 
custom of collecting premiums at insured’s home which waived policy’s require- 
ment that premium must be paid at home office if insurer’s agent failed to collect. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. PUNITIVE DAMAGES. 

In insured’s action for punitive damages against insurer for wrongful and 
fraudulent cancellation of industrial accident policy, evidence required submission 
to jury whether there was such a cancellation accompanied by a fraudulent act. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from Florence County Court; R. W. Sharkey, County Judge. 

Action by Robert S. Riley against Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. T. McDonald, of Florence, and Sidney F. Keeble, of Nashville, Tenn., for 
appellant. 

McEachin & Townsend, of Florence, for respondent. 

Baker, Justice. 

On October 10, 1932, appellant issued its contract or policy of insurance to 
respondent, whereby it promised and agreed to pay to the beneficiary therein 
named, upon due proof of the death of the insured, the sum of $155. 

This form of policy was known as an industrial policy or industrial insurance. 
The premium on this policy was 25 cents weekly, in advance, due and payable on 
Monday of each week. 

The policy contained the following provision with reference to “payment of 
premiums” : 

“* * * All premiums are payable at the Home Office of the Company, but 
may be paid to an authorized representative of the Company; provided that such 
payment to be binding on the Company, must be entered at the time in the Premium 
Receipt Book provided by the Company for entry of premiums payable on this 
policy. If for any reason the premium be not called for when due, it shall be 
the duty of the policyholder to bring or send said premium to the Home Office 
of the Company or to one of its District Offices.” 

There was a “grace period” of four calendar weeks. , 

At the time of delivery of the policy appellant was furnished with a premium 
receipt book in which was written the number of the policy, the name of the 
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insured, and the amount of the premium. In bold type on this receipt book there 
was printed the following: 

“Policy holders must immediately notify this Branch Office, or the Home 
Office, of change of address. 

“Premiums are due each Monday, in advance. If the agent does not collect 
weekly, send your premiums to the Branch Office or to the Home Office in Nash- 
ville, Tenn. * * * ” 

An agent of the appellant went to the home of respondent every week for the 
purpose of collecting the weekly premium, and all premiums were paid, as appears 
from the receipt book from October 3, 1932, to and inclusive of July 15, 1935. 
The policy being dated October 10, 1932, premiums actually paid covered a period 
to July 22, 1932. On August 26, 1935, or for the week of August 26, 1935, 
appellant lapsed the policy for the nonpayment of premiums. 

On November 20, 1936, respondent brought an action against appellant, claim- 
ing actual and punitive damages in the sum of $3,000, for the alleged fraudulent 
cancellation of the policy hereinbefore described. 

It is alleged in the complaint that appellant’s agent had always assured 
respondent that he could depend absolutely upon collection at his home; “that 
suddenly and without warning of any sort and in furtherance of a fraudulent 
scheme and design to lapse and cancel the said policy of insurance, the defendant’s 
agent ceased to call at the plaintiff’s home and failed to call at the plaintiff's 
home for four weeks; that immediately upon the passage of four weeks the 
defendant declared the said policy lapsed and canceled the plaintiff’s policy of 
insurance and thereafter refused to accept the premium in arrears or to renew the 
said policy of insurance.” It is then alleged that respondent is nearly fifty-nine 
years of age, and at the time of the lapse and fraudulent cancellation of the policy, 
respondent was obviously failing in health and had since suffered a severe and dis- 
abling illness and was then uninsurable. It is further alleged, in varied form, that 
the foregoing actions were part of a fraudulent scheme and design to lapse and 
cancel respondent’s policy of insurance; that the conduct of appellant was willful, 
wanton, and fraudulent, and a deliberate scheme and design to deprive respondent 
of a valuable policy of disability and life insurance. 

The answer of the appellant was a general denial, admitting, however, the 
issuing of the policy, the subject of the controversy, the payment of premiums 
thereon until about July 22, 1935, and then alleged that the cancellation of the 
policy was due to the failure and refusal of respondent to pay further premiums. 

Upon a trial of the case, when respondent rested his case, appellant moved for 
a nonsuit upon the ground that the testimony was not susceptible of anv inference 
other than that the policy was lapsed because of nonpayment of premiums. This 
motion was refused. After all the testimony was in, appellant moved for a 
directed verdict generally on the same ground as for nonsuit, which was refused, 
as was an additional motion for a directed verdict as to punitive damages. 

The jury having rendered a verdict in favor of respondent in the sum of $36 
actual damages, and $1,000 punitive damages, the appellant comes to this court on 
fourteen exceptions alleging error on the part of the trial judge, but in printed 
argument states that these exceptions, in fact, raise but two questions. We are in 
agreement with this, one of the questions being succinctly stated in respondent’s 
brief to be: 

“Did the appellant establish a custom of collecting premiums at the respond- 
ent’s home which required the appellant to inform the respondent of intended 
abandonment of the custom, and which custom constituted a waiver of the 
requirement of the policy that the premiums must be paid at the Home Office 
if the agent failed to collect?” 

And the other question is correctly and aptly stated in appellant’s brief, and 
is as follows: 


“Was the trial court in error in refusing to direct a verdict in favor of defend- 
ant-appellant on the ground that there was no proper or competent evidence to 
show that the cancellation of the policy was due to any fraudulent act and scheme 
on the part of the appellant but was due to the failure of respondent to pay the 
premiums until the policy was automatically cancelled by reason of the failure of 
respondent to pay premiums for four weeks prior to cancellation of policy.” 

The appellant takes the position that even if its agent agreed to call at the 
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home of respondent and collect the premiums, and assured respondent that he 
would always do so, it was purely a personal agreement, and could not be relied 
upon by respondent in that it varied the terms of the written contract as to the 
method of the payment of the premium, hereinbefore set out and cite the case of 
Perry v. N. C. Muual Life Ins. Co., 180 S.C. 72, 185 S.E. 47. 

The facts of the Perry Case are not at all analogous to the facts of the case 
under discussion, and therefore the Perry Case is not applicable. In this case, 
according to the testimony for respondent, the agent of appellant called regularly 
at the home of respondent from the inception of the insurance contract and 
collected the premiums until and inclusive of July 19, 1935, and then without any 
notice that the premiums would not be called for, stopped calling for the 
premiums. It was also in testimony that the form policy carried by respondent 
was known as industrial insurance, and that the premiums on these policies were 
collected by the agent going personally each week to the home or place of 
business of those thus insured or having policies of insurance. The facts of this 
case are much stronger than those in the case of Snellgrove v. Life Ins. Co. of 
Va., 176 S.C. 178, 179 S.E. 784, in which it was held that where an agent of the 
insurance company had collected quarterly premiums for nearly a year by calling 
at the home of the insured, it was evidence of waiver of the written contract as 
to the manner and method of payment of premiums. 

[1] There was ample testimony requiring this case to be submitted to the 
jury on the question of waiver on the part of the company of the provision as to 
the collection of the premiums. 

The testimony on behalf of respondent is to the effect that he had carried this 
policy of insurance by paying the premiums promptly when called for by the agent 
of appellant, and always within the grace period, from October 10 (3), 1932, to 
July 15 (22), 1936; that he began to fail in health and at the time the agent 
stopped calling for the premiums, it was obvious that his health was failing; that 
he was not given any notice to pay his premiums in a different manner; that when 
he undertook to pay his premiums, he learned that the policy had been lapsed and 
canceled for the nonpayment of premiums, and the premiums tendered were 
refused; that the district manager of appellant, when approached about accepting 
the past-due premiums, stated that he remembered the case, and had gone over 
there and found respondent in bad health; that he was not insurable; and that 
he had stopped the agents from going by to collect the premiums and had lapsed 
the policy long ago. 

[2] Under the foregoing testimony, it became the duty of the trial judge to 
submit to the jury the issue if there was a wrongful and a fraudulent cancellation 
of the policy accompanied by a fraudulent act. 

In Schultz v. Benefit Ass’n of Railway Employees of Chicago, 175 S.C. 182, 
178 S.E. 867, 869, it is stated: “This court had (has?) held repeatedly that, where 
an insurance company refuses to collect premiums and it is clearly shown that the 
intention of the company is to cancel out policies which are existent and upon 
which rights have accrued, such action on the part of the company will sustain 
a verdict for punitive damages.” Citing several cases. 

All exceptions are overruled and the judgment affirmed. 

Stabler, C. J., and Bonham and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 
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KOYER v. DETROIT FIRE & MARINE INS. CO. OF DETROIT, MICH, et al. 
SAME v. PACIFIC NAT. FIRE INS. CO. OF CALIFORNIA et al. L. A. 16149. 
Supreme Court of California. July 28, 1937. 

70 Pacific Reporter (2d) 927. 

i. APPRAISAL. 

Where appraiser selected by insured and appraiser selected by insurer were 
equally at fault in delaying selection of umpire, failure of appraisement within 
90-day period was not fault of insured so as to preclude him from resorting to 
legal action (Gen.Laws 1931, Act 3735, § 1). 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

2. DELAY. 

Where 90-day period fixed by policy expired without completed appraisement 
for cause not attributable to insured or his appraiser, limitation on insured’s 
right to sue was removed, and his motive in withdrawing from appraisal proceed- 
ings was immaterial as regards right to maintain suit. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

3. CHANGE IN CONDITION. 

Admission of evidence as to condition of damaged building as found from 
12 to 17 months after earthquake insured against jeld not error, notwithstanding 
subsequent earthquakes, where testimony disclosed that condition of building 
remained unchanged and that later shocks caused no substantial damage. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

4. DAMAGES. 

Amount received by insured from plate-glass insurance could not be deducted 
fiom judgment against insurers for damage caused by earthquake, where court 
had instructed jury that in arriving at value of building they should disregard 
any portion thereof covered by insurance other than that of defendant com- 
panies. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

5. INTEREST. 

Where, under policies, loss was payable 90 days after receipt of preliminary 
proofs of loss by insurers, amount of loss caused by earthquake held capable of 
being made certain by calculation, so that interest was allowable from date 
when loss became payable, as against contention that interest should not have 
been allowed prior to judgment (Civ.Code, § 3287). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

In Bank. 

Appeal from Superior Court, Los Angeles County; Joseph P. Sproul, Judge. 

Actions by A. S. Koyer against the Detroit Fire & Marine Insurance Com- 
pany of Detroit, Mich., and another, and against the Pacific National Fire Insur- 
ance Company cf California and another. The actions were consolidated. From 
adverse judgments, the named defendants appeal. 

Judgments modified and, as so modified, affirmed. 

Prior opinion of 61 P.(2d) 56. 

Keyes & Erskine, of San Francisco, and Meserve, Mumper, Hughes & Rob- 
ertson, of Los Angeles, for appellant Pacific Nat. Fire Ins. Co. of California. 

Thornton, Menzies & Penney, of Los Angeles, for appellant Detroit Fire & 
Marine Ins. Co. of Detroit, Mich. 

Laurence B. Martin, of Los Angeles, for respondent. 

Per Curiam. 

We have made a thorough examination of the record in this case and have 
concluded that we are in entire accord with the opinion rendered by the District 
Court of Appeal and written by Mr. Justice pro tempore Shinn. We adopt this 
opinion as the opinion of this court. It is as follows: 


“Consolidated actions on policies of fire insurance on account of loss suffered 
by earthquake. 


_“The principal defense of the insurers was that the actions could not be 
maintained because of plaintiff's alleged failure to comply with the provisions 
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of the policies requiring proceedings for arbitration of the amount of the loss. 

“The policies provided that the insurers and insured should each appoint an 
appraiser who would appoint an umpire to adjust the loss, the decision of any 
two of them to constitute the award and establish the loss. Each policy further 
provided: ‘If for any reason not attributable to the insured, or to the appraiser 
appointed by him, an appraisement is not had and completed within ninety days 
after said preliminary proof of loss is received by this Company, the insured is 
not to be prejudiced by the failure to make an appraisement, and may prove 
the amount of his loss in an action brought without such appraisement.’ 

“Appraisers and an umpire were appointed, but the appraisement was not 
completed and no award was made. After the expiration of the ninety-day 
period, plaintiff withdrew from further participation in the appraisement and 
notified his appraiser to proceed no further therewith. He then instituted these 
actions. Each party relies upon the language which we have quoted from the 
policies. It is conceded by plaintiff, as it must be, that the provision for the 
appraisement of the loss is a valid one and that, unless he has done that which 
was required of him with reference to an appraisement, he has no right to sue. 

“It is the contention of the defendants that the failure to complete the 
appraisal within the ninety-day period was attributable to the plaintiff because 
he interfered with the selection of an umpire and delayed the submission of 
amended proofs of loss. Except for the delays for which they seek to hold 
plaintiff responsible, the appraisement, as the defendants contend, would have 
been completed in time. 

“After the appraisers were appointed, they agreed upon one Brent as 
umpire. Upon being advised of this selection plaintiff expressed his objection 
thereto, and a month later another man was cued by the appraisers. After 
piaintiff’s objection to Brent, expressed on or about June 1, 1933, plaintiff was 
not consulted with reference to the appointment of an umpire and took no part 
therein. The failure of the appraisers to promptly appoint an umpire after the 
rejection of Brent is wholly unexplained. Plaintiff was not responsible for this 
delay nor was his appraiser shown to have been negligent or obstinate in the 
selection of an umpire. Defendants’ argument is, in effect, that plaintiff had no 
right to voice his objections to the selection of Brent and that therefore the 
delay of a month in the appointment of an umpire was attributable to plaintiff. 
It may be conceded that plaintiff had no right to interfere or to dictate in the 
matter of the selection of an umpire, but from that fact it does not follow that 
in so doing he became responsible for the ensuing delay of thirty days in the 
selection of some suitable person by the appraisers. he appraisal work was 
undertaken by the appraisers and was carried on without consultation with the 
umpire, whose services in deciding matters in difference between the appraisers 
was at no time required. While plaintiff’s objections to Brent apparently 
caused his rejection as umpire, he cannot be held responsible for the delay of 
thirty days or for any definite time in the final selection. 

“The loss occurred March 10, 1933, and preliminary proofs of loss were sub- 
mitted by plaintiff April 11, 1933. On April 13, 1933, defendants mailed to plain- 
tiff objections to the preliminary proofs of loss, as they had a right to do under 
the policies. Plaintiff thereupon had ten days within which to present amended 
proofs of loss. He did nothing within this period, but on May 17, 1933, he mailed 
to defendants a letter which, while answering defendants objections to the pre- 
liminary proofs in minor particulars, also gave the defendants a detailed esti- 
mate by the contractors who had erected the building as to the cost of replace- 
ment. This letter and its accompanying data are regarded by defendants as 
amended proofs of loss and by plaintiff as not more than an attempt at jus- 
tification of the sufficiency of the original proofs. 

“It is the contention of the defendants that the appointment of appraisers 
was not necessary until the amended proofs of loss had been submitted and the 
defendants had thereafter notified the insured of disagreement as to the amount 
oi the loss, and that therefore the delay in submitting the amended proofs, if 
they were such in fact, delayed the appointment of the appraisers and con- 
sequently the appraisal. But if defendants, as they contend had the right to 


delay their notification of disagreement and their demand for the appointment 
of appraisers until after the submission of amended proofs, and to regard the 
data furnished on May 17 as amended proofs of loss, there yet remains no basis 
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for the claim that the delay in submitting amended proofs delayed the appraisal. 
On May 3, 1933, defendants mailed to plaintiff a notice of total disagreement 
with plaintiff’s claims of loss, as eoodina by section 1 of Statutes of 1909, p. 404 
(Deering’s General Laws 1931, Act 3735). No agreement having been reached 
within ten days thereafter as to the amount of the loss, it became the duty of 
the defendants to forthwith demand an appraisement and to name an appraiser, 
and it became the duty of the insured within five days thereafter to select an 
appraiser and notify the defendants thereof. Defendants, therefore, did not wait 
for the submission of amended proofs before giving notice of disagreement, nor 
did they make demand for appraisement or name an appraiser until May 20, 
although they could have made such demand and named their appraiser as early 
as May 13. Therefore, the plaintiff’s letter of May 17 with its accompanying 
data, even though it be regarded as an amended proof of loss, is an unimportant 
factor in resolving the question of responsibility for the delay in the appraise- 
ment. 

“It appears that the umpire finally selected on July 1, 1933, did not accept 
his appointment until July 10, 1933. The appraisers met with each other to com- 
pare notes for the first time on July 12, 1933, which was the date of expiration 
oi the ninety-day period after the submission of preliminary proofs of loss. It 
appears from the testimony of the appraisers that they did not meet at an ear- 
lier date to agree upon their appraisement because no umpire had been selected. 
The statute above referred to in fact requires the appraisers to choose an 
umpire before commencing the appraisement. But, if the appraisers had acted 
promptly, after the rejection of Mr. Brent’s name on or about the Ist of June, 
to appoint an umpire and thereafter had proceeded diligently with the appraise- 
ment, it might have been completed before July 12. Our attention had not been 
called to any evidence which would indicate that this could not have been done 
nor has our inspection of the record disclosed any. 


“The trial court found ‘that the failure of the appraisement and the fact that 
an award or appraisement was not had or completed within the ninety-day per- 
iod, was through no fault of the plaintiff or of the appraiser appointed by him, 
or attributable to the said plaintiff or the appraiser appointed by him.’ 

{1] “Under the terms of the policies, while an award by the arbitrators 
would have been conclusive between the parties as to the amount of the loss, 
it was not a condition precedent to plaintiff’s. right to sue on the policies. And, 
if the efforts at arbitration failed for causes not attributable to the insured or 
his appraiser, the insured was not required to submit the matter to another 
attempted arbitration. The standard form of policy prescribed by statute removes 
all doubt as to these features of the contracts. Therefore, the rule by which 
plaintiff’s conduct is to be judged is the following: Where a submission to arbi- 
tration fails of results by reason of the failure of the appraisers to agree upon 
an umpire, and both the insured and insurer have acted in good faith so that the 
failure is not due to the fault of either, the insured has fully performed his 
obligation as to arbitration and need not proceed further with a view to ultimate 
arbitration as a condition precedent to suing on the policy. See 94 A.L.R. 502, 
note. A reasonable interpretation of the finding which we have quoted is that 
the delay was caused by the failure of the appraisers to select an umpire and 
thereafter to proceed diligently with their work. This interpretation, which is 
borne out by the evidence, would imply that the appraisers were equally at 
fault—at least that the fault was not entirely that of the insured’s appraiser— 
and under these circumstances it could not be said that the delay was attributable 
to the insured or his appraiser within the meaning of the policy provisions. The 
insured would be no more to blame than the insurers. By the terms of the 
policies the insured was responsible for the fault of his appraiser if it resulted 
in the failure of the appraisal, and the insurers had an equal responsibility for 
the conduct of the appraiser appointed by them. When, therefore, the appraise- 
ment failed for causes not attributable to the appraiser for the insured (and the 
failure due to the fault of both appraisers presents such a case), the insured 
wa§ not precluded from maintaining an action on the policies. The limitation of 
plaintiff’s right to sue was removed when the appraisal failed because of the 
fault of both appraisers. The provisions of the policies admit of no other con- 
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struction. 

{2] “Plaintiff is charged by defendants with having acted in bad faith 
throughout the appraisement proceedings, but we doubt whether this is a mate- 
rial question. If plaintiff caused the efforts at arbitration to fail, even though he 
acted in good faith and without intent to defeat the arbitration, he would be 
responsible for the failure. The policies so provide. But, if he was guilty of 
acts committed in bad faith which did not cause the failure of the arbitration, 
he would not thereby be foreclosed of his right to sue. When plaintiff appointed 
his appraiser, he stated that he would insist upon the right to approve the 
selection of an umpire. He did interfere in the selection of the first umpire 
chosen but not thereafter. This interference was unjustified, regardless of 
plaintiff's motives, but, as we have already pointed out, we cannot find as 
against the finding of the trial court that this single act of interference pre- 
vented the completion of the appraisal within the ninety-day period. Again, 
plaintiff is charged with bad faith in withdrawing from the appraisal some thirty 
days after the expiration of the ninety-day period. The evidence showed that 
he learned from his appraiser what his estimate of the loss would be and there- 
upon withdrew from the appraisal proceedings and started suit. But his motive 
in so doing is of no consequence. The agreement did not call unconditionally 
for a completed arbitration. Therefore, the rule invoked by defendants that each 
party to an unconditional agreement to arbitrate must in good faith do every- 
thing possible to accomplish a final award has no application. When plaintiff's 
right to sue accrued, his refusal to proceed further with the appraisal was not 
made wrongful because he believed it would be to his advantage to prove his 
damage in court. De Bairos y. Barlin, 46 Cal.App. 665, 190 P. 188. 

{3} “Error is assigned in the receipt of evidence as to the condition of the 
damaged building as found from _twelve to seventeen months after the occurrence 
of the earthquake insured against. When this evidence was offered, plaintiff's 
counsel admitted that other shocks had occurred in the meantime. It is con- 
ceded that defendants were liable only for the original damage—that which 
occurred within seventy-two hours after the commencement of the first shock. 
The jury found that plaintiff's building was totally destroyed. Manifestly, then, 
if the conditions testified to as having existed more than a year after the first 
shock were not attributable thereto, they were not to be taken into account and 
should not have been described to the jury. The building was a two-story brick 
structure. It remained unoccupied after the earthquake and was eventually 
razed. The testimony of plaintiff's witnesses Hubbard and Chadwick related to 
conditions found to exist when the building was demolished. In allowing testi- 
mony as to conditions found to exist during the wrecking of the building, the 
court obviously attempted to restrict the proof to evidence in rebuttal of that 
of the defendants. The testimony related principally to conditions that were 
disclosed in the process of demolition, such as the finding of some fifteen broken 
floor joists out of a total of several hundred, the pulling away of the second- 
floor joists from the walls, the separation of bridging from joists, and the crushed 
condition of about thirty per cent of the bricks within the walls, and broken pipes, 
which were disclosed when the walls were wrecked. Such conditions as these 
could not have been ascertained until the building was demolished. The sole 
ground of defendants’ objection was that the evidence was inadmissible until 
plaintiff had shown that the conditions sought to be proved were not caused by 
subsequent earthquake shocks or exposure to the weather. 

“It is a generally recognized rule that before evidence may be received of 
conditions existing at a remote later date as proof of conditions existing at an 
earlier date, a prima facie showing should be made that the conditions have not 
changed in the meantime. But the rule must always be given a_ reasonable 
application and one that takes into consideration the particular facts of the case. 
The requirement in any case is that there must be a connection shown between 
the conditions sought to be proven and the causes to which it is sought to 
attribute such conditions. If the connection established is sufficient to support 
a reasonable inference that the conditions shown to exist at the later time also 
existed at the earlier date, the element of time between the two dates is not 
important. In the instant case the test of the admissibility of the evidence 
objected to was whether, upon the entire evidence, the conditions found to exist 
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some seventeen months later could reasonably be attributed to the first shock 
rather than to some other cause. If such inference could reasonably be drawn, the 
evidence was not to be excluded upon the mere suspicion that the hidden damage 
might have resulted from some later minor shocks or from other causes. The 
severity of the first shock was not questioned. At that time the upper half of 
the south wall fell out, carrying with it a portion of the roof. All of the walls 
were badly cracked. The upper part of the front wall was badly shattered and 
the terra cotta was broken. The front wall was completely disconnected from 
the side walls. The floors had buckled and settled. The steel girders were badly 
buckled. The second-story floor was disconnected from the side walls of the build- 
ing. Some of the columns along the side walls were broken loose and extended two 
or more inches beyond the walls. There was testimony to the effect that the brick 
in the walls was shattered and the pipes in the walls were broken. There was also 
testimony that the condition of the building remained unchanged between the date 
of the original shock and the time when it was razed, and also to the effect that the 
later shocks caused no substantial damage in the vicinity. Upon this evidence the 
court, as we view it, correctly held that a sufficient foundation had been laid for 
the offered evidence. A wide discretion must be accorded the trial court in ruling 
upon the sufficiency of the foundation. The condition of damage as found imme- 
diately after the first shock justified a rational inference that the entire damage 
was caused by the major earthquake. Defendants did not attempt to show any 
later injuries nor any change of conditions. There was, indeed, ample evidence 
to support the finding of the jury of total destruction of the building without the 
evidence given in rebuttal. We are satisfied that the evidence objected to was 
received under a proper construction of the rules of evidence. 

[4] “Defendants’ point that the sum of $602 received by plaintiff from plate- 
glass insurance should have been deducted from the judgment is not well taken. 
The verdict fixed the sound value of the building at $27,500 and the replacement 
cost at $31,000. No other issue was submitted to the jury. The court, as a 
condition to a denial of a new trial, caused a reduction of the amount found to be 
the replacement cost to the sum of $27,500, and under a provision of the policies 
fixed the liability of defendants at 90 per cent. of that amount. The jury was 


instructed that in arriving at the value of the building they should disregard any 
portion or portions thereof covered by insurance other than that of defendant 
companies. We must therefore assume that the value of the building as found 
by the jury was exclusive of the value of the plate glass, insurance of which 
was carried by other companies. 

[5] “The judgment allowed interest from the date of the occurrence of the loss. 
Defendants assert that no interest prior to judgment should have been allowed. 
Under the terms of the policies the loss was payable ninety days after receipt of 
preliminary proofs of loss by the companies. This date would have been July 12, 
1933. Although defendants disputed the amount of the loss, they did not deny 
liability. Therefore, the earliest date upon which interest could commence was the 
date when the loss was payable to the insured. Whether interest was chargeable 
prior to judgment depends upon the application of section 3287 of the Civil Code, 
under which interest runs on claims for damages certain or capable of being 
made certain from the date the right of recovery is vested. If, therefore, the 
amount of plaintiff’s loss was capable of being made certain by calculation, interest 
was allowable from July 12, 1933, when the loss became payable. It would seem 
to admit of no doubt that an ordinary fire or earthquake loss is adjusted by cal- 
culation, whether it be a total or a partial loss. Preliminary proofs of loss are 
calculations of the loss, as are also the estimates of appraisers, and these are the 
methods of adjustment contemplated by the parties and stipulated in the policies. 
Resort may be had to court action only in the event the calculations of the parties 
or those of their appraisers are not in agreement. The amount awarded plaintiff 
by the jury conformed closely to the amount claimed in the proofs of loss. In 
each case total destruction of the building was taken as the basis of the loss. In 
such a case the liability of each insurer was for the proportion of 90 per cent. of 
the actual value of the property at the time of the loss which its coverage bore 


to the total insurance on the property. By the terms of the policies the actual 
value could not exceed the amount which it would cost the insured to repair or 
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replace the property with material of like kind and quality, ‘said cash value to be 
estimated without allowance for any increased cost of repair or reconstruction by 
reason of any ordinance or law regulating repair or construction of buildings.’ 
(Italics ours.) There was available to the parties before suit all of the knowledge 
and all of the means of knowledge of the extent of the loss which was available 
to them or to the court or injury upon a trial of the question of loss. The contracts 
of insurance prefer settlement by estimate or calculation of loss to the determina- 
tion of the question in court. Where the parties have agreed upon the use of that 
method in fixing the amount of the insurers’ liability and have bound themselves 
to settle upon that basis, they cannot consistently ask the court to declare the 
method they have adopted as an important element of their contract to be inade- 
quate and uncertain and insist that the trial of the issue in court is necessary for 
a correct and just determination. The principal complaint of the defendants here 
is that the matter has been taken to court and, while contending that calculation 
and appraisement furnish an uncertain means of fixing the insurers’ liability, they 
also complain bitterly of the conclusions reached by the jury. In support of our 
conclusion that the loss in question was capable of being made certain by cal- 
culation, we refer to the following authorities: Mabrey v. McCormick, 205 Cal. 667, 
272 P. 289; Anselmo v. Sebastiani, 219 Cal. 292, 26 P.(2d) 1; Jacobs v. Farmers’ 
Mutual Fire Insurance Co., 5 Cal.App.(2d) 1, 41 P.(2d) 960; Pacific Coast 
Adjustment Bureau v. Indemnity Insurance Co., 115 Cal.App. 583, 2 P.(2d) 218; 
Hargett v. Gulf Insurance Co., 12 Cal.App.(2d) 449, 55 P.(2d) 1258; National 
Union Fire Insurance Co. v. California Cotton Credit Corp. (C.C.A.) 76 F.(2d) 
279. Our views are entirely consistent with the holding of the Supreme Court in 
Perry v. Magneson, 207 Cal. 617, 279 P. 650. The liability in that case depended 
upon the amount that had actually been expended in the completion of a building, 
whereas in the instant cases calculation of the amount of liability was adopted 
as an essential part of the insurance contracts.” 

The judgment in each case is modified by substituting July 12, 1933, for March 
10, 1933, as the date from which interest is allowed, and, as modified, the judg- 
ments are affirmed, respondent to recover costs of appeal. 





MERCHANTS FIRE ASSUR. CORPORATION OF NEW YORK v. TUCKER 
et al. No. 26104. 
Court of Appeals of Georgia, Division No. 2. July 3, 1937. 
192 Southeastern Reporter 315. 
1. CHANGE IN TITLE. 

A fire policy providing that it should be void on change in interest, title, or 
possession of insured property was avoided by purchase, by owners of two-tenths 
interest in property of incumbered one-tenth interest of co-owner and execution 
of security deed on entire three-tenths interest to mortgagee of co-owner’s one- 
tenth interest, as against contention that mortgagor was tenant in common at 
time of issuance of policy and acquisition of additional interest thereafter did 
not so change status of title as to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 328[7].) 

2. CHANGE IN TITLE. 

Although under certain circumstances grantee in security deed may be consid- 
ered tenant in common with cotenant’s vendor, execution of lien or title to 
stranger to absolute and unconditional title without consent of insurer voids fire 
policy providing for avoidance on changing interest, title, or possession of insured 
property. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Syllabus by the Court. 

It was error to overrule the motion for new trial. 

Error from City Court of Athens; Henry C. Tuck, Judge. 

Action by M. A. Tucker and another against Merchants Fire Assurance Cor- 
poration of New York. Judgment for plaintiffs, and defendant brings error. 

Reversed. 


Lamar C. Rucker, of Athens, for plaintiff in error. 
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Wolver M. Smith and Rupert A. Brown, both of Athens, for defendants in 
error. 

FELTON, Judge. 

{1, 2] M. A. Tucker and S. J. Tucker sued on a fire insurance policy. At the 
time the policy was issued the title to the property was in the plaintiffs and eight 
brothers and sisters, each owning a tenth interest. For the purpose of this 
decision it may be stated that at the time the policy was issued the insurance 
company had knowledge of the interest of the owners and of the fact that one of 
them, Mrs. Culbertson, had executed a security deed to T. W. Morrison to her 
interest. Likewise it had notice that M. A. and S. J. Tucker contemplated buying 
Mrs. Culbertson’s interest and giving Morrison “their deed” to secure the debt 
owed by Mrs. Culbertson. The evidence showed that subsequently to the issuance 
of the policy M. A. and S. J. Tucker bought Mrs. Culbertson’s tenth interest and 
executed to Morrison a security deed conveying a three-tenths interest in the 
property. There was no evidence to the effect that the company had any notice 
of any intention on the part of M. A. and S. J. Tucker to encumber a three-tenths 
interest to secure Mrs. Culbertson’s obligation. The most it showed was that they 
intended to secure it with the interest they were purchasing. The execution of 
a security deed to an additional two-tenths interest in the property voided the 
policy under its provision that it should be void if there were any change in the 
interest, title, or possession of the insured property, whether by legal process 
or judgment or by voluntary act of the insured, or otherwise. Phoenix Ins. Co. v. 
Asberry, 95 Ga. 792, 22 S.E. 717; Northwestern Fire & Marine Ins. Co. v. Bank 
of Thomasville, 38 Ga.App. 32, 142 S.E. 212, and cases cited. 

The defendant in error contends that Morrison was a tenant in common at the 
time of the issuance of the policy, citing Welch v. Agar, 84 Ga. 583(3), 587, 11 S.E. 
149, 20 Am.St.Rep. 380, and Peck v. Watson, 165 Ga. 853, 858, 142 S.E. 450, 57 
A.L.R. 560, and that the acquiring of additional interests afterward did not so 
change the status of the title as to void the policy. Conceding for the purpose of 
argument that the grantee in a security deed under certain circumstances, might 
be properly considered a tenant in common with the cotenants of the vendor, the 
execution of lien or title to a stranger to the absolute and unconditional title, 
without the consent of the insurer, voids the policy. Hartford Fire Ins. Co. v. 
Liddell, 130 Ga. 8, 12, 60 S.E. 104, 14 L.R.A.(N.S.) 168, 124 Am.St.Rep. 157, 
Alston v. Phenix Ins. Co., 100 Ga. 287(1), 27 S.E. 981, and Georgia Home Ins. Co. 
v. Hall, 94 Ga. 630, 21 S.E. 828, cited by counsel for defendant in error as authority 
to the contrary, were partnership cases, and those decisions hold simply that a 
mortgage or bill of sale from one partner to another is not such a mortgage or 
encumbrance as will avoid the policy. The reason for this is that no encumbrance 
is given to a stranger to the absolute title to the property. That is not this case, 
as is apparent on the face of it. The court erred in overruling the motion for 
new trial. 

Judgment reversed. 

Stephens, P. J., and Sutton, J., concur. 


PINK v. SMITH et al. No. 44. 
Supreme Court of Michigan. Sept. 1, 1937. 
274 Northwestern Reporter 727. 
1. RESTORATION. 


Where mortgagee takes out fire policy insuring his interest, insurer cannot 
set up as defense to action on policy that insured building has been restored by 
mortgagor to as good condition as before loss. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

2. MORTGAGE. 

Owner of mortgaged apartment building was not entitled to recover any of 
the proceeds of fire policies containing standard mortgage clause obligating 
insurer to pay loss to mortgagee, though owner repaired fire damage, and 
though premium on one policy had been paid by former owners’ of building. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


3. RESTORATION. 
Where mortgagee is insured by mortgagor under standard mortgage clause, 
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rights of parties become fixed as of time of fire, and recovery by mortgagee is 
not precluded by fact that mortgagor repaired insured building after fire. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Jud Appeal from Circuit Court, Wayne County, in Chancery; Harry J. Dingeman, 
udge. 

Suit by Louis H. Pink, as superintendent of insurance for the state of New 
York, as liquidator of the Lloyds Insurance Company of America, against Floyd 
L. Smith and Ella A. Smith, his wife, Mae Hess, the Reconstruction Finance 
Corporation, and others, wherein Mae Hess filed a cross-bill. From an adverse 
decree, Mae Hess appeals. 

Decree affirmed. 

Argued before the Entire Bench. 

David M. Miro, of Detroit, for appellant Mae Hess. 

Bodman, Longley, Bogle, Middleton, & Farley, of Detroit, for appellee Pink 

Butzel, Eaman, Long, Gust & Bills, of Detroit, for appellees Smith and 
others. 

SHARPE, Justice. 


On May 14, 1923, Floyd L. Smith and Ella A. Smith, his wife, being the own- 
ers of an apartment building in the city of Highland Park, Mich., executed their 
promissory note for $90,000, secured by a real estate mortgage upon the above- 
mentioned property to the Detroit Fidelity & Surety Company. On November 
+, 1932, the above surety company assigned and sold their interest in and to the 
promissory note and real estate mortgage to Lloyds Insurance Company of 
America; and on the 18th day of May, 1933, Lloyds assigned their interest in 
the note and mortgage to the Reconstruction Finance Corporation. Subsequent 
to this assignment, the superintendent of insurance for the state of New York 
was ordered to liquidate the business of Lloyds Insurance Company; and in 
compliance with said order Louis H. Pink, as superintendent of insurance of New 
York, became the lawful owner of the note and mortgage subject to the lien 
of the Reconstruction Finance Corporation. 


July 12, 1933, Smith and wife by quitclaim deed conveyed their interest in 
and to the above property to John W. Brown and Eva May Brown; and they, 
ir, turn, on July 9, 1934, by quitclaim deed conveyed their interest in the property 
to Mae Hess. 

January 30, 1933, the Fidelity & Guaranty Fire Corporation issued a policy 
of fire insurance No. 420,020 covering the said mortgaged premises to Lloyds Insur- 
ance Company of America and legal representatives, the premium on which was paid 
by Lloyds Insurance Company of America. On November 28, 1933, the Fidelity & 
Guaranty Fire Corporation issued a policy of fire insurance No. 71234 covering the 
same mortgaged premises to the commissioner of insurance, New York state, as 
liquidator of Lloyds Insurance Company of America and legal representatives. The 
premium on this policy was paid by the Browns, the owners of the mortgaged 
premises. On January 29, 1935, a portion of the mortgaged premises was damaged 
by fire and at the time of the fire both of said policies were in full force and effect. 

Shortly after the fire Mae Hess caused the damage which resulted from the 
fire to be completely repaired and the premises to be restored to as good a con- 
dition as they were in before the fire. The cost of these repairs amounted to 
more than $800. The fire loss was adjusted at $523.40 on policy No. 420,020 and 
$261.70 on policy No. 71234, and each of said drafts was made payable to Mae 
Hess, Reconstruction Finance Corporation, and Louis H. Pink, as liquidator of 
Lloyds Insurance Company of America. Owing to the fact that the above- 
interested parties could not agree as to who should receive the money, the 
drafts were surrendered and the Fidelity & Guaranty Company issued two fur- 
ther drafts in payment of the fire loss, each of these two drafts was made pay- 
able to the Reconstruction Finance Corporation, which applied the proceeds upon 
the indebtedness secured by the mortgage. 


The above mortgage being in default, Louis H. Pink, as liquidator of Lloyds 
Insurance Company of America, filed a bill in chancery to foreclose the same. 
On September 30, 1936, proofs were taken and the amount due on the said 
mortgage was the sum of $126,896.61 after crediting the amount received from 
the fire loss. Mae Hess filed a cross-bill to obtain payment of the money repre- 
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sented by the fire loss. A decree was entered granting plaintiff the relief prayed 
for in its bill of complaint and dismissing appellant’s cross-bill. 

Appellant appeals and contends: (1) That the court erred in disregarding 
the testimony that the premises in question were fully and properly repaired and 
placed in as good condition as existed prior to the fire loss in question, by Mae 
Hess, appellant herein; and that no loss having been incurred by the appellee, 
and there being no liability on the said mortgage indebtedness chargeable to 
Mae Hess, she became entitled to the fire loss funds; (2) that the court erred 
in disregarding the fact that the appellees’ interest not having been impaired or 
otherwise changed by reason of the fire, said premises having been fully restored 
and repaired by the appellant herein, therefore in equity and good conscience, 
the fire insurance loss funds should have been paid to the appellant, Mae Hess. 

Policy No. 420,020 was taken out in the name of Lloyds Insurance Company, 
mortgagee; the premiums were paid by the insurance company; and the interest 
insured under this policy was the mortgagee’s interest. This policy had attached 
to it and in accordance with the covenants of the mortgage the following standard 
mortgage clause: 

“Loss or damage, if any, under this policy, shall be payable to Reconstruction 
Finance Corporation, first mortgagee (or trustee) as interest may appear, and this 
insurance as to the interest of the mortgagee (or trustee) only therein, shall not 
be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more hazardous than are per- 
mitted by the policy; provided, that in case the mortgagor or owner shall neglect to 
pay any premium due under this policy, the mortgagee (or trustee) shall, on demand 
pay the same.” 

Policy No. 71234 had a similar indorsement attached to it, except the loss or 
damage should be payable, first, to the Reconstruction Finance Corporation, second, 
“to any other interests as they may appear mortgagee.” 

In this cause it is admitted that under the terms of the policies the fire insurance 
covering the said premises and by virtue of the standard mortgage clause contained 
in said policies of insurance, the fire insurance company was obligated by inde- 
pendent contract to pay said moneys directly to the mortgagee. Citizens State Bank 
of Clare v. State Mutual Rodded Fire Ins. Co. of Michigan, 276 Mich. 62, 267 N.W. 
785 

[1] In 91 A.L.R. 1354, it is stated: “The authorities which have passed upon 
the question seem to be agreed that if a mortgagee takes out a policy insuring his 
interest, the insurer cannot set up as a defense the fact that the insured buildings 
have been restored by the mortgagor to as good a condition as before loss. A®tna 
Ins. Company v. Baker (1880) 71 Ind. 102. And sée the reported case (Savarese 
v. Ohio Farmers’ Ins. Company [260 N.Y. 45, 182 N.E. 665, 91 A.L.R.] 1341).” 

In Excelsior Fire Ins. Co. v. Royal Ins. Co. of Liverpool, 55 N.Y. 343, 14 Am. 
Rep. 271, it was held that a mortgagee, who had insured his interest at his own 
expense with no agreement or understanding with the mortgagor, is not required 
to exhaust his remedy upon the mortgage before enforcing his policy, and he can 
maintain his action thereon, although the property undestroyed is equal in value 
to the amount of the mortgage debt. 

[2] In policy No. 71234, the premium was paid by the then equitable owner of 
the premises and the insurance made payabe to the commissioner of insurance of 
New York state, as liquidator of the Lloyds Insurance Company of America. 
Defendant contends that as to this policy, at least, the sum of money received from 
the insurance company should be paid to Mae Hess and cite Sheridan v. Peninsular 
Savings Bank, 116 Mich. 545, 74 N.W. 874, as authority therefor. We have 
examined this case and find that the insurance was taken by the land contract 
vendee in his own name as the insured and the land contract did not require the 
vendee to make the proceeds of the insurance payable to the vendor, but in the 
case at bar the insurance was made payable to the mortgagee by the standard 
mortgage clause, which, under the authority of Citizens State Bank of Clare v. 
State Mutual Rodded Ins. Co. of Michigan, supra, constitutes a separate contract 
between the insurer and the mortgagee. 

[3] In 91 A.L.R. 1355, annotation, it is said that where the mortgagee is insured 
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by the mortgagor under a standard mortgage clause, the rights of the parties 
become fixed as of the time of the fire, and recovery by the mortgagee is not pre- 
cluded by the fact that the mortgagor repaired the insured building after the fire 

In Savarese v. Ohio Farmers’ Ins. Co., 260 N.Y. 45, 182 N.E. 665, 667, 91 
A.L.R. 1341, the court said: “This is the contract which the company has made and 
for which it has received a premium. The act of the owner in making repairs was 
not for and in behalf of the company or as its agent. He contracted for and under- 
took the work without the consent of the company and without the knowledge or 
consent of the mortgagee. The time of the fire and of the loss established the rights 
of the parties, and in the absence of an election by the company to repair, the amount 
of the loss payable to the mortgagee became fixed as of that time. No act or neg- 
lect of the owner could invalidate or impair the mortgagees’ rights under their 
separate policy of insurance as thus vested at the time the loss occurred.” See, 
also, Foster v. Equitable Mutual Fire Ins. Co., 2 Gray (68 Mass.) 216, and A&tna 
Ins. Co. of Hartford v. Baker, 71 Ind. 102. 

In our opinion, plaintiffs are entitled to the proceeds of the insurance policies. 
The restoration of the premises by the owner is immaterial. 

The decree of the trial court is affirmed. Plaintiffs may recover costs. 


Fead, C. J., and North, Wiest, Butzel, Bushnell, Potter, and Chandler JJ., 
concur. 


TINDALL v. CONTINENTAL INS. CO. et al. 
Supreme Court, Appellate Division, Fourth Department. June 30, 1937. 
297 New York Supplement 780. 
2. SETTLEMENT. 


An insured’s action, on alleged compromise agreement with fire insurer for 
discharge of mortgage on realty and for payment of designated sum for loss 
of personalty, was not an action on policy but on an independent agreement, and 
policy provision limiting time within which action could be brought thereon would 
not avail insurer as a defense. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. SUBROGATION 

An insured’s action challenging subrogation right of insurer which had paid 
mortgage debt on mortgaged property was an action on fire policy and would be 
determined according to policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. ASSIGNMENT. 

The rejection of insured’s cause of action on compromise agreement, whereby 
insurer agreed to pay off and discharge mortgage on insured realty and to pay 
a certain sum for loss of personalty, did not require dismissal of complaint which 
stated a cause of action for cancellation of mortgage on ground that insurer had 
not questioned its liability to pay fire loss on dwelling to mortgagee for insured’s 
benefit, and therefore was not justified in taking an assignment of the mortgage 
from the mortgagee when insurer paid mortgage debt, if proofs did not estab- 
lish valid defense to the second cause of action. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

5. LIMITATION OF ACTION. 

The twelve months’ limitation provided in fire policy was valid defense to 
insured’s action challenging subrogation right of insurer which had paid debt on 
insured property, unless insurer had impliedly waived limitation or was estopped 
from insisting upon it as a defense, since action was upon the policy and required 
to be determined according to its terms. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Sears, P. J., dissenting. 

Appeal from Equity Term, Wayne County. 

Action by Cora M. Tindall against the Continental Insurance Company and 
others for cancellation of mortgage. From a judgment directing that the mortgage 
in question be canceled of record with costs against the Continental Insurance 
Company, the latter appeals. 

Reversed, and new trial ordered. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Taylor, JJ. 
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Charles T. Ennis, of Lyons, for appellant. 

A, J. & F. A, Parker, of Auburn, for respondent. 

Taytor, Justice. : = 

The principal question presented on this appeal is whether the provision, in 
a fire insurance policy, that no suit or action on the policy shall be sustainable 
in any court of law or equity unless commenced within twelve months next after 
the fire, is applicable to an action brought to recover a judgment directing a 
cancellation of a mortgage that had been assigned to the defendant insurance 
company upon payment, by it to the mortgagee, of the amount thereon due. 

On March 20, 1933, plaintiff's house and the personal property therein were 
destroyed by fire. The destroyed property was covered by a policy of insurance, 
issued by the defendant insurance company, which provided for coverage on the 
house to the extent of $2,500 and $1,000 on the personal property. The total insur- 
ance was $4,700 of which $1,200 was allocated to buildings which were not damaged 
by the fire. Attached to the policy was a standard mortgagee clause which 
provided that loss or damage under the policy should be payable to Hattie Wage- 
maker, as first mortgagee, as interest may appear. The amount unpaid on the 
mortgage at the time of the fire was $1,700 principal with interest from April 
15, 1932. 

Commencing shortly after the fire and continuing until’ January 8, 1934, there 
were negotiations in an endeavor to adjust the loss. The defendant insurance 
company expressed its willingness to pay the mortgage debt in full settlement of 
plaintiff's claim for both real and personal property losses and finally, on said 
January 8, 1934, it offered an additional $300 but nlaintiff demanded more. There 
the matter rested until the time expired within which an action, under the terms 
of the policy, might be commenced. Subsequently and on April 20, 1934, the 
defendant insurance company paid the mortgage debt and received from the 
mortgagee an assignment of the bond and mortgage. 

In March, 1935, two years after the fire, plaintiff commenced this action against 
the defendant to procure a judgment directing the discharge of the mortgage 
against her real property and to recover the sum of $600. The answer of the 
defendant denied material allegations of the complaint and, as a defense, alleged 
that the plaintiff had not performed the contract as set forth in the policy of 
insurance described in the complaint and that the action was not brought within 
twelve months next after the fire. 

[1] Construing the allegations of the complaint in the light most favorable 
to the plaintiff, it may be said that plaintiff has alleged, although not separately 
stated, two distinct causes of action, one predicating her right to relief upon 
an alleged compromise agreement entered into between herself and the defendant, 
by the terms of which the defendant agreed to pay off and discharge the mortgage 
on her real property and, in addition thereto, agreed to pay to her the sum 
of $600 for the loss of her personal property, and the other predicating her right 
to a cancellation of the mortgage upon allegations that defendant had not ques- 
tioned its liability to pay the fire loss on the dwelling to the mortgagee for 
plaintiff’s benefit, and therefore was not justified in taking an assignment of 
the mortgage from the mortgagee when it paid the mortgage debt. 

[2, 3] The cause of action based upon the compromise agreement was not an 
action upon the policy but upon an independent agreement and the policy provision 
limiting the time within which an action could be brought thereon would not 
avail the defendant as a defense (Smith v. Glens Falls Ins. Co., 62 N.Y. 85), 
while the cause of action which challenged defendant’s right to subrogation must 
be deemed to be one brought upon the policy and the rights of the parties, in 
respect thereto, must be determined according to the policy provisions. 

[4] Upon presentation of the proofs offered by the parties, the court deter- 
mined that no compromise agreement was entered into by the parties. Such deter- 
mination is supported by the evidence. The rejection of plaintiff’s claim in this 
respect, however, did not require a dismissal of her complaint; she was still 
entitled to. a cancellation of the mortgage if the proofs did not establish that a 
valid defense existed against her claim on the policy. This right was accorded 
her by the subrogation clause in her policy. 


[5, 6] In O’Neil v. Franklin Fire Ins. Co., of Philadelphia, Pa., 159 App.Div. 
313, 145 N.Y.S. 432, affirmed 216 N.Y. 692, 110 N.E. 1045, this court held that 
the right to subrogation did not depend upon the mere claim of nonliability to 





1712 ‘The Insurance Law Journal, Vol. 89 | Dec., 1937 


the mortgagor but that the facts must warrant such a claim. The claim to entitle 
it (the insurer) to an assignment and subrogation must be made in good faith 
and be based upon a state of facts which under the contract of insurance would 
entitle it to exemption from liability. Other jurisdictions have placed a similar 
construction upon identical provisions for subrogation: Kerber vy. Girling, 254 
Ill.App. 1; Hare v. Headley, 54 N.J.Eq. 545, 35 A. 445; Loewenstein v. Queen 
Insurance Co., 227 Mo. 100, 127 S.W. 72; Bull v. North British Canadian Invest- 
ment Co., 15 Ontario Appeal Reports, 421. In none of these cases, nor in any case 
that I have been able to discover, has it been held that the limitation, within which 
an action could be brought upon the policy, was not (in the absence of waiver or 
estoppel) an absolute defense to a claim by the mortgagor. I am of the opinion 
that the twelve months’ limitation provided in the policy is a valid defense to 
plaintiff’s claim. As above pointed out, upon the rejection of plaintiff’s claim 
that a compromise agreement was entered into, the only cause of action that 
remained was one on the policy and plaintiff could not recover upon the policy 
unless the defendant had impliedly waived the limitation or was estopped from 
insisting upon it as a defense. Whether defendant impliedly waived the limitation, 
or was estopped from claiming it, was not passed upon by the court in its decision. 
The judgment proceeded against defendant solely upon the ground that the limita- 
tion provision of the policy was not applicable. Whether there was waiver or 
estoppel is a question of fact which should be determined by the trial court. While 
the mere pendency of negotiations between the parties, or the fact that occasional 
interviews have been had between them in regard to the adjustment of the loss, 
has been held not to amount to a waiver (Ripley v. Aétna Ins. Co., 30 N.Y. 136, 
86 Am.Dec. 362; Gibson Electric Co. v. Liverpool & London & Globe Ins. Co., 
159 N.Y. 418, 54 N.E. 23; Allen v. Dutchess County Mut. Ins. Co., 95 App.Div. 
86, 88 N.Y.S. 530), the conduct and dealings between these parties and the mort- 
gagee, after liability was imposed upon the defendant by reason of the fire, 
present some evidence bearing upon the question of waiver and estoppel (Kiernan 
v. Dutchess County Mut. Ins. Co., 150 N.Y. 190, 194, 195, 44 N.E. 698; Thompson 
v. Phenix Ins. Co., 136 U.S. 287, 299, 10 S.Ct. 1019, 1023, 34 L.Ed. 408. 

In Thompson v. Phenix Ins. Co., supra, the court, after citing the case of 
Mickey v. Burlington Ins. Co., 35 Iowa, 174, 180, 14 Am.Rep. 494, said: “In the 
case last cited it was properly said that it would be contrary to justice for the 
insurance company to hold out the hope of an amicable adjustment of the loss, 
and thus delay: the action of. the insured, and then be permitted to plead this very 
delay, caused by its course of conduct, as a defense to the action when brought.” 

The judgment should be reversed and a new trial ordered (Kavanaugh v. 
Commonwealth Trust Co. of New York, 223 N.Y. 103, 119 N.E. 237), with costs 
to the appellant to abide the event. 

Judgment reversed on the law and a new trial granted, with costs to the 
appellant to abide the event. All concur, except Sears, P. J., who dissents and 
votes for affirmance. 


CAROLINA INS. CO. v. CHRISTOPHER. No. 2093—6922. 
Commission of Appeals of Texas, Section A. July 28, 1937. 
106 Southwestern Reporter (2d) 138. 
1. RECORD WARRANTY. 

The record warranty clause of a fire policy may be waived by the insurer, even 
though the policy be in the form prescribed by the state insurance commission 
(Vernon’s Ann.Civ.St. art. 5062a, § 2). 

(For other cases, see Insurance, Dec. Dig. § 372.) 

2. WAIVER. 

An insurer whose agent issued and delivered policies and collected premiums 
waived an admitted breach of a record warranty clause of fire policy as result of 
agent’s acceptance of unearned premiums after agent was informed by insured 
that insured’s service station had been destroyed by fire with all books and records, 
coupled with agent’s suggestion that insured secure duplicate inventories (Vernon's 
Ann.Civ.St. art. 5062a, § 2). 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

3. AGENCY. 


An agent clothed with authority to solicit fire insurance, pass on the risks, 
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issue and deliver policies, and collect premiums may bind his principal by a waiver 
(Vernon’s Ann.Civ.St. art. 5062a, § 2). 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 
5 

A fire policy requiring that books and inventories of business be kept securely 
locked in fireproof safe at night, and at all times when building was not actually 
open for business, required that such records be kept so locked at night whether 
or not the store was open for business, so that knowledge by insurer that books 
and inventories were not so kept at night but were destroyed was sufficient as 
respects knowledge to support a waiver of the requirement notwithstanding absence 
of knowledge as to whether store was closed at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by J. C. Christopher against the Carolina Insurance Company. Judg- 
ment for plaintiff was affirmed by the Court of Civil Appeals [80 S.W.(2d) 774], 
and defendant brings error. 

Judgments of the trial court and the Court of Civil Appeals affirmed. 

Thompson, Knight, Baker & Harris and Will C. Thompson, all of Dallas, for 
plaintiff in error. 

Nelson & Smith, of Tahoka, for defendant in error. 

HicKMAN, Commissioner. 

The suit is on a policy of fire insurance covering a stock of merchandise 
located in Tahoka, Lynn county, and consisting principally of tires, tubes, batteries, 
and other accessories generally carried in a service station, together with the furni- 
ture and fixtures used in connection therewith. As to the merchandise, the insured, 
Christopher, admittedly failed to comply with the standard record warranty clause 
contained in the policy. The insurance company pleaded the breach of that clause 
by the insured as a defense, and in reply the insured pleaded various acts of the 
insurer as constituting a waiver of the defense. Special issues covering the differ- 
ent theories of waiver were submitted to the jury and all were answered favor- 
ably to the insured. The several issues are disclosed by the opinion of the Court 
of Civil Appeals and need not be restated. Upon the verdict judgment was ren- 
dered in favor of the insured and the Court of Civil Appeals affirmed that judg- 
ment. 80 S.W.(2d) 774. 

The fire occurred about 2:30 o’clock in the morning at a time when the place 
of business was closed, and the books and inventories were completely destroyed 
by the fire. One paragraph of the record warranty clause reads as follows: 

“The books and inventories, and each of the same, as called for above, shall 
be by the Assured kept securely locked in a fireproof safe at night, and at all 
times when the building mentioned in the Policy is not actually open for busi- 
ness; or, failing in this, the Assured shall keep such books and inventories, and 
each of them, in some secure place not exposed to a fire which would destroy 
said building; and, in event of a loss or damage insured against to the personal 
property mentioned herein, said books and inventories, and each of the same, 
must be by the Assured delivered to this Company for examination; or this 
entire Policy shall be null and void, and no suit or action shall be maintained 
hereon for any such loss.” 

The insured never had a fireproof safe in his place of business, nor did he 
keep his books and inventories in a secure place not exposed to a fire which 
would destroy the building. On the contrary, they were left exposed to the fire 
in the building and, as noted, were totally destroyed. 

W. S. Cathey was the agent of the insurance company in the territory in 
which the insured’s business was located. He was not a mere solicitor, but 
appears to have been a local recording agent. See Acts 1931, p. 150, c. 96 (as 
amended Acts 1935, c. 83, § 1), Vernon’s Texas Annotated Civil Statutes, art. 
5062a, § 2. He issued and delivered policies and collected premiums. The policy 
in suit was issued by him less than thirty days before the fire. A few hours 
after the fire occurred insured informed Cathey thereof. According to his testi- 
mony, which in the main is not disputed, he told Cathey that his station had 
burned “the night before”; that Cathey then asked him if he lost his books and 
inventories and upon being informed that he had, suggested that he go to Lub- 
bock and get duplicates. He further testified that he went to Lubbock and got 
¢wplicate inventories; that he returned to Tahoka the same day, called at Cathey’s 
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office and asked him, “Does my insurance still hold? I have not paid my pre- 
mium.” To which Cathey replied, “Yes, it will hold if you pay me right now.” 
Thereupon insured gave Cathey a check for a year’s premium, most of it being 
unearned. Cathey promptly cashed the check, and in its answer the insurance 
company made this character of tender thereof: 

“It says further that if the plaintiff has paid to its representatives any pre- 
mium on the policy that same was paid and accepted in ignorance of the defenses 
herein urged, and the defendant tenders said premium, if any, to the plaintiff, 
having previously requested of its agent who issued said policy not to accept 
said premium.” 

{1] The record warranty clause of a fire insurance policy may be waived by 
the insurer, and this even though the policy be in the form prescribed by the 
state insurance commission. Detroit Fire & Marine Insurance Co. v. Wright 
(Tex.Civ.App.) 273 S.W. 628 (error refused); Central States Fire Insurance Co. 
vy. Wright (Tex.Civ.App.) 273 S.W. 629 (error refused); St. Paul Fire & Marine 
Insurance Co. v. Stell (Tex.Civ.App.) 20 S.W.(2d) 399; Phoenix Assurance Co. 
v. Bulloch (Tex.Civ.App.) 27 S.W.(2d) 571 (error dismissed). 

[2, 3] The facts above recited clearly support the conclusion that the insurer 
waived its right to have a forfeiture of its policy declared. Propneck v. Farm- 
ers’ Mutual Insurance Association (Tex.Civ.App.) 63 S.W.(2d) 227; Camden 
Fire Insurance Association v. Yarborough (Tex.CivApp.) 229 S.W. 336 (Error 
Dismissed); Phoenix Assurance Co. v. Bulloch, supra; Occidental Fire Insur- 
ance Co. v. Fort Worth Grain & Elevator Co. (Tex.Civ.App.) 294 S.W. 953 
(Error Refused); German Fire Insurance Co. v. Gibbs, Wilson & Co., 42 Tex. 
Tae 407, 92 S.W. 1068, 96 S.W. 760 (Error Denied); 26 C.J. pp. 287-288, 


In the case of Glens Falls Insurance Co. v. Bendy (Tex.Com.App.) 58 S.W. 
(2d) 1, opinion written by Justice Critz at a time when he was a member of the 
Commission of Appeals, it was held that the collection and retention of unearned 
premiums after the fire with knowledge of the breach by the insured of a con- 
dition which would render the policy void was a waiver of the breach. In that 
case the facts disclosed that the premiums were received and retained by the 
company itself and the question of whether a local agent may bind an insurance 
company to a waiver after the fire where his act is not ratified by the principal 
was expressly not decided. We do not here decide whether a mere soliciting 
agent can bind his principal by a waiver after the fire, but we do hold under the 
authorities cited above that an agent clothed with the authority to solicit insur- 
ance, pass on the risks, issue and deliver policies, and collect premiums may 
bind his principle by a waiver. 

4, 5] Of course, there can be no waiver without knowledge. The insurance 
company contends that even though Cathey may have known that Christopher’s 
store burned and may have known that his books burned in the fire, that no forfei- 
ture of the policy would result unless the fire occurred at a time when the store 
was closed, and that without knowledge that the store was closed at the time of 
the fire, Cathey could not be held to have waived the forfeiture of the policy by the 
acceptance of the premium and the suggestion to procure duplicate invoices after 
the fire. Cathey did know that the fire occurred at night and that the books 
and inventories were destroyed. As we understand the record warranty clause 
above quoted, the insured was required to keep his books and inventories securely 
locked in a fireproof safe, or in some secure place not exposed to a fire which 
would destroy the building, at night regardless of whether his store was open 
for business. Knowledge that the books and inventories were not so kept at night, 
but were destroyed, was knowledge of a breach of the record warranty clause. 

Having concluded that the judgments of the trial court and Court of Civil 
Appeals are well supported on the grounds above discussed, it becomes unnecessary 
for us to consider whether they are supported by the other grounds of waiver 
discussed in the opinion of the Court of Civil Appeals. 

~ judgments of the trial court and Court of Civil Appeals are both 

Tm 
Opinion adopted by the Supreme Court. 
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MARINE 


UNITED STATES GYPSUM CO. v. INSURANCE CO. OF NORTH AMERICA. 
District Court, S. D. New York. May 1, 1937. 


19 Federal Supplement 767. 
3. WARRANTY. 


A warranty in a marine policy must be literally performed. 

(For other cases, see Insurance, Dec. Dig. § 312.) 
4. WATCHMAN. ; 

A warranty, in a marine policy, that vessel shall be in charge of a watchman, 
requires that the watchman shall be in the near vicinity of vessel at all times so as to 


guard vessel against perils insured against, and, for loss that occurs during breach 
of warranty, insurer is not liable. 


(For other cases, see Insurance, Dec. Dig. § 334[2].) 

5. WATCHMAN, : : 

Breach of warranty in a marine policy that vessel shall be in charge of a watch- 
man rendered void the insurance as to such vessel regardless of any causal con- 
nection between the absence and the loss of cargo. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 


At Law. Action by the United States Gypsum Company against the Insurance 
Company of North America. 

Complaint dismissed. 

Barry Wainwright, Thacher & Symmers, of New York City (Earl Farwell, 
of New York City, of counsel), for plaintiff. 

Hill Rivkins & Middleton, of New York City (Thomas H. Middleton, of New 
York City, of counsel), for defendant. 

Patterson, District Judge. 


The action is one at law on’a policy of cargo insurance. The complaint shows 
that the defendant insured cargo owned by the plaintiff on barges; that on Novem- 
ber 7, 1928, the barge Castleton while laden with cargo belonging to the plaintiff 
capsized; that the cargo was lost; and that the defendant refused to make payment 
under the policy. In answer to the complaint the defendant pleaded a number of 
defenses. The defendant then made a motion under rule 113 of the New York 
Rules of Civil Practice to dismiss the complaint on the ground that evidentiary 
facts show that the action has no merit. By the affidavits submitted in support 
of the motion, it is brought out that the policy contained a warranty by the insured 
that when a vessel carrying insured cargo was moored “it shall be in charge of a 
competent watchment, but a breach of this warranty shall void this insurance only 
as to claims occurring during such breach or arising subsequently as a result of 
such breach.” It is further shown by deposition of Gronhoff, the man in charge 
of the barge Castleton, that on November 6, 1928, the barge with the plaintiff’s cargo 
on board was moored at 135th street and East River; that at ten in the evening 
Gronhoff left the barge to get something to eat and to hear the election returns; 
that on his return an hour later he found the barge grounded on the inboard side 
and listed away from the bulkhead; that he decided he could not get on board. He 
left the barge and spent the night at his home on 87th street. He came back at six 
the next morning and found the barge capsized. The plaintiff submitted no affidavits 
or other proof in opposition to the showing of facts made by the defendant. 

{1, 2] Rule 113 of the Rules of Civil Practice provides, among other things, 
that a complaint may be dismissed on affidavits setting forth such evidentiary facts 
as shall show that the defendant’s denials or defenses are sufficient to defeat the 
plaintiff and setting forth the belief of the defendant that the action has no merit, 
unless the plaintiff by affidavit or other proof shall show sufficient facts to entitle 
him to a trial on the merits. The rule permits a party to pierce the allegations 
of fact in the pleadings and to obtain relief by summary judgment where the facts 
set forth in detail in the affidavits indicate that there are no substantial issues to 
be tried. Under the Conformity Act (28 U.S.C.A. § 724), the New York proced- 
ure under rule 113 is available in actions at law in the United States courts sitting 
in New York. Maslin v. Columbian Nat. Life Ins. Co., 3 F.Supp. 368 (D.C.N.Y.) ; 


Mayers v. Massachusetts Mutual Life Ins. Co., 11 F.Supp. 80 (D.C.N.Y.), affirmed 
(C.C.A.) 77 F.(2d) 1007. 
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By the affidavits two facts stand admitted ; First, that the policy on which suit 
is brought contained a warranty by the plaintiff that the barge when moored should 


be in charge of a competent watchman; second, that the loss occurred while the 
moored barge was unattended, the watchman usually in charge having gone to his 
home miles away for no good reason and having been absent some six or seven 
hours. On these facts I am of opinion that the suit is without merit and that there 
are no substantial issues to be tried. If the case were tried in the usual way and 
these facts developed by witnesses on the trial, it would be the duty of the court 


to direct a verdict for the defendant. 


[3-5] A warranty in a marine policy must be literally performed. Shamrock 
Towing Co. v. American Ins. Co., 9 F.(2d) 57 (C.C.A.2). A warranty that a 
vessel shall be “in charge of’ a watchman, while doubtless less rigid than a 
warranty that a vessel shall at all times have a watchman “on board,” does require 
that the watchman shall be in the near vicinity of the vessel at all times, so as to 
guard the vessel against the perils insured against, and for a loss that occurs during 
a breach of the warranty the insurer is not liable. A®tna Ins. Co. v. Houston Co,, 
49 F.(2d) 121 (C.C.A.5), certiorari denied 284 U.S. 628, 52 S.Ct. 12, 76 L.Ed. 535, is 
an authority in point. It seems clear that the loss would not have occurred if the 
watchman had been present; but, however that may be, his absence was a breach of 
the warranty which rendered v®id the insurance regardless of any causal connection 
between the absence and the loss of the cargo. Shamrock Towing Co. v. American 
Ins. Co., supra; Ripley v. A=tna Ins. Co., 30 N.Y. 136, 86 Am.Dec. 362. Nor does 
it matter that the watchman was an employee not of the plaintiff but of the owner 
of the barge. The plaintiff calls attention to the rule of liberal construction where 
there is ambiguity in the policy; but there is no ambiguity in this policy. 

[6] On the conceded facts it must be held as matter of law that the warranty 
was broken. The motion for summary judgment dismissing the complaint for lack 
of merits will be granted. 


LESICICH et ux. v. NORTH RIVER INS. CO. No. 26326. 
Supreme Court of Washington. Aug. 27, 1937. 


71 Pacific Reporter (2d) 35. 
1. WARRANTY. 


In action on marine policy for damages sustained by fishing vessel, affirmative 
and special plea of breach of warranty was essential to permit such defense in 
behalf of insurer. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. DAMAGES. . L 

Amount of damage to engine clutch, propeller, and pumps of fishing vessel 
was recoverable in action against insurer under marine policy although there was 
no evidence of reasonable value of repairs. ” 

(For other cases, see Insurance, Dec. Dig. § 484.) 

3. CUSTOM. ; 

The rights of insured and insurer under marine policy were required to 
be construed according to English marine insurance laws and customs where parties 
had so stipulated. 

(For other cases, see Insurance, Dec. Dig. §§ 147[1], 153[1].) 

4. TOWAGE. 

Amount paid for towage of fishing vessel necessitated by breakdown of engine 
was proper item of recovery under marine policy. 

(For other cases, see Insurance, Dec. Dig. § 482.) 

5. PERIL OF SEA. 

Where a break in fishing vessel’s bell cord caused signal to engineer to be 
opposite from that intended thereby causing damage to gessel, such damage resulted 
from a “peril of the sea” as defined by English laws and customs within marine 
policy and owner was entitled to recover for damage to vessel. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

En Banc. 


Appeal from Superior Court, Pierce County; W. O. Chapman, Judge. 
Action by Vincent Lesicich and his wife against the North River Insurance 
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Company, wherein defendant moved for a nonsuit, dismissal, and judgment. 


Defendant’s motions were denied and judgment entered for plaintiffs, and defendant 
appeals. 

Affirmed. 

Cc. E. H. Maloy, of Seattle, for appellant. 

Charles T. Peterson, of Tacoma, for respondents. 

Hoicoms, Justice. 

On September 20, 1933, appellant, a New York corporation, issued a marine 
insurance policy in the sum of $12,000 to respondent Mrs. Vinka Lesicich as the 
assured, the owner of a Diesel fishing vessel, the Helen L, for one year from that 
date. 

The risks insured were thus described: 

“Touching the adventures and perils which we, the said insurers, are contended 
to bear and take upon us, they are of the Seas, Men-of-War, Fire, Enemies, 
Pirates, Rovers, Thieves, Jettisons, Letters of Mart and Countermart, Surprisals, 
Takings at Sea, Arrests, Restraints and Detainments of all Kings, Princes and 
People, of what Nation, condition or quality soever, Barratry of the Masters and 
Mariners and of all other perils, losses and misfortunes that have or shall come 
to the hurt, detriment or damage of the said ship, etc., or any part thereof.” 

Attached to the policy was a rider designated as California Fishing Vessel 
Form (1933) containing, among other provisions, an F. P. A. clause reading: 

“Warranted free from Particular Average under 3% but nevertheless when 
the vessel shall have been stranded, sunk, on fire or in collision with another ship 
or vessel underwriters shall pay the damage occasioned thereby.” 

And a further provision: 

“Warranted by the insured that said vessel shall at all times during the contin, 
uance of this policy be well found in anchors, cable, rigging, tackle and apparel 
as is usual and customary; also, in all other things and means necessary and 
proper for safe navigation according to the usage and custom.” 

Another part of the policy stipulated that it was subject to English law 
and usage as to liability for and settlement of any and all claims. 

The answer of appellant to the complaint of respondents admitted that it 
issued a policy of marine insurance and denied all other allegations in the complaint 
either directly or upon information and belief. No affirmative matter was specially _ 
pleaded by appellant. 

The case was tried to the court without a jury, and, upon conclusion of the 
testimony on behalf of respondents, appellant moved for a nonsuit, dismissal of 
the case, and judgment. These motions were denied. 

The position of appellant is that any loss or damage sustained by respondents 
was not proximately caused by any peril insured; that the loss or damage to the 
propeller and the towage bill is controlled by the provisions of the F.P.A. clause, 
because less than 3 per cent. of the insured value of the vessel; and that respond- 


“. breached the warranty in section 13 of the California Fishing Vessel Form 
33). 

[1] No breach of warranty was affirmatively and specially pleaded by appel- 
lant which was essential to permit that defense in its behalf. Ferrandini v. Bankers’ 
Life Association, 51 Wash. 442, 99 P. 6. 


_.The evidence is undisputed, and, as we consider it, the inferences from such 
evidence all favor respondents. 


The trial court, among other things, found: That before making the insurance 
contract appellant caused the Diesel fishing boat Helen L to be surveyed by a 
surveyor employed by it, who found the boat and all equipment to be in all respects 
seaworthy; that on November 6, 1933, while the vessel was engaged in fishing 
off the coast of California, the net with which the fishing was done was set by the 
crew, the captain, intending to order the engineer to back up (two bells Coles 
the customary signal), which order was given by signaling the engineer by means 
of a bell operated by a cord, pulled the cord which broke, thus giving the engineer 
but one bell, the customary signal to go one-half speed ahead; that because of 
the accident, the captain was unable to give the proper signal and the engineer 
operated same one-half speed ahead with the result that the vessel was driven into 
the net which became entangled in the propeller of the vessel; that thereupon the 
engineer threw the clutch of the vessel into neutral, turned off the engine, and 
attempted to turn the propeller and disentangle the net by turning the fly wheel 
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with his hands, The court further found that while the engineer was engaged 
in that occupation, the water taken into the hold with fish deposited therein from 
the nets, which ordinarily would have been pumped out of the hold by pumps 
operated by the engine, flooded the engine room; that thereupon the engineer 
turned on the engine for the purpose of operating the pumps, but that the operation 
of the engine threw the water which was in the engine room upon the belt operating 
the pumps, wetting it, and causing it to break and become useless; that thereupon 
the engineer attempted to pump the water out with the auxiliary pumps, which 
were not designed for pumping water, slime, and fish scales, overtaxing them and 
breaking them down; that thereupon the crew pumped the water out of the engine 
room by using hand pumps. The court further found that by reason of the 
foregoing facts the vessel could not operate, and it was necessary for same to 
be towed to a place of temporary safety where it was discovered that the propeller 
could not be disentangled from the net until the fish in the hold had been unloaded, 
for which purpose it was necessary to tow the vessel to a receiving vessel, for 
which respondents were compelled to pay and did pay $155; that the cost of 
towage was a general salvage expenditure, for which the distribution of expense 
is made upon the basis of the hull at $12,000 or 78.534 per cent., net at $3,000 or 
19.633 per cent., and cargo at $280 or 1.833 per cent., making the sum chargeable 
to the hull of $121.71. 

It was found that, in accordance with the terms of the policy, respondents 
immediately notified appellant of the accident and damage and that appellant 
caused the vessel to be surveyed and the damage thereto ascertained. 

It was further found that by reason of the premises, water got into the clutch 
of the engine damaging it to the extent of $267.82; that the propeller was bent 
and damaged in the sum of $70 and that the pumps were damaged to the extent 
of $131.88, all of which amounts respondents were compelled to and did pay; that 
such expenses totaling $469.70 were particular average expenses. 

It also found that as a result of the vessel becoming entangled in the net and 
as a result of the perils of the seas, the total loss and damage amounted to $591.38. 

The court found in accordance with the particular average or general average 
clause of the policy, heretofore set out, that appellant was liable for the excess 
of $120 in respect of such accident, or the sum of $471.38. 

[2] These repairs were necessary and so found by the surveyor of appellant 
who examined the ship at San Francisco after the damage. In at least one instance, 
the cost of repair was less than that estimated by the surveyor. The cost was 
small as compared with the value of the property insured. The contention of 
appellant that they cannot be supported as items of recovery under the marine 
insurance policy because there was no evidence of reasonable value of the repairs 
is untenable. In one case cited by appellant, Pittman v. Universal Insurance Co., 
9 Q.B.D. 192, the writer of the opinion cited and quoted with approval from an 
old American case decided by Judge Story in 1822, Peele v. Merchants’ Insurance 
as Fed.Cas. No. 10,905, 3 Mason, 27, which involved a stranding. Judge Story 
said: 

“The insured is in no case bound to abandon. He may in all cases elect 
to repair the damage at the expense of the underwriter; and if he acts bona fide 
and with reasonable discretion, there is no decision yet pronounced, which declares 
that he shall not be entitled to a full compensation, however great it may be, 
even if it should equal, or even exceed, the original value of the ship. And until 
such a decision is made, the direct terms of the policy seem strong enough to 
justify such a claim.” 

If, however, the costs are so out of proportion to the value of the ship as 
to show a want of good faith, the cost should not be borne by the underwriter. 

. ~~ reasoning of those cases is therefore contrary to the contention of appel- 
ant. 

Our _ cases, Torgeson v. Hanford, 79 Wash. 56, 139 P. Fairbanks Steam 
Shovel Co. v. Holt & Jeffery, 79 Wash. 361, 140 P. 394, L.R.A.1915B, 477, and 
Richardson & Holland v. Owen, 148 Wash. 583, 269 P. 838, cited to sustain this 
contention of appellant, are inapt. 

The ‘Torgeson and Richardson & Holland Cases involved claims for damages 
for medical and nurse services, which are professional in character and never 
allowed in such cases unless the reasonable value has been shown. The Fairbanks 
Steam Shovel Case involved the question of a breach of warranty of secondhand 
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machinery where a large and exorbitant amount was claimed for certain imple- 
ments without proof of their reasonable value. 

[3] Clearly, the parties having so stipulated, the rights of these parties must 
be construed according to the English Marine Insurance laws and customs. 
Delanty v. Yang Tsze Ins. Ass’n, Ltd., 127 Wash. 238, 220 P. 754. 

The law differs somewhat in the construction of time policies of insurance 
and those covering a marine voyage. The F. P. A. clause in this contract means 
“warranted free from particular average under 3%, but nevertheless, when the 
vessel shall have been stranded, sunk, on fire,” etc., and is similar to that in 
Washington Iron Works v. St. Paul Fire & Marine Ins. Co., 128 Wash. 349, 
222 P. 487, where we reviewed many authorities defining “stranding” or “ground- 


ing.” 

That question, however, is relatively unimportant since the F. P. A. clause 
would apply only if the vessel should have been stranded, sunk, or on fire or 
in collision with another ship, then the underwriters shguld pay the damages 
occasioned thereby over 3 per cent. 

The total damage shown by the undisputed evidence in this case exceeded $360, 
by reason of which the particular average provision applied. Those items were as 
found by the trial court in the findings heretofore mentioned. 

[4] The salvage item of $155, shown to have been necessary to be paid for 
towage, was a proper item of recovery. The Saragossa, 21 Fed.Cas. p. 425, No. 
12,334, 1 Ben. 551; Ferguson v. Providence-Washington Insurance Co. (D.C.) 
125 F. 141. 

The minor matters have been determined first for the reason that we consider 
the chief question to be decided is whether this damage was occasioned by “perils. 
of the sea” as defined by English laws and customs. 

We have examined many English cases as well as several American cases 
which have reviewed the English cases under the English Marine Insurance Law 
of 1906. It is not necessary to cite or review all that have been examined. 

A recent case nearer home is that of Olympia Canning Co. v. Union Marine 
Ins. Co., Ltd. (C.C.A.) 10 F.(2d) 72. Gilbert, J., wrote the opinion in that case 
reversing the lower court which had held that the overturning of a vessel under 
the impulse of tidal and river currents was not a peril of the sea, within a policy 
providing for adjustment in accordance with the English Marine Insurance Act 
of 1906, rule 7, § 55, though the accident would not have occurred but for negligent 
loading. That case analyzed many English cases and held that under their laws: 
and decisions there could be no distinction between loss from an accident hap- 
pening through the negligence of a crew on the vessel and loss from accident hap- 
pening from the crew of the vessel on which the loss was occasioned, all such 
distinctions having been swept aside. In McAllister & Co., Inc. v. Western 
Assurance Co., 218 App.Div. 564, 218 N.Y.S. 658, many English cases are analyzed 
and the very logical conclusion reached that it is not necessary that there should 
be action of the sea, wind, or waves, violent or otherwise, to cause a peril of the 
sea, but that a truly accidental occurrence, peculiar to the sea, not happening 
through design, constitutes a peril of the sea within the meaning of a policy of 
marine insurance. 

The English case of The Xantho, decided by the House of Lords, 1887, 12 
App.Cas. 103, was quoted with approval and a statement by Lord Herschell that 
he agreed * * * that in the case of a marine policy the causa proxima alone is 
considered. If that which immediately caused the loss was a peril of the sea 
it matters not how it was induced, even if it were by the negligence of those 
navigating the vessel.” 

In Hamilton, Fraser & Co. v. Pandorf & Co., by the House of Lords, 12 App. 
Cas. 118, Lord Herschell quoted from an American decision in Garrigues v. Coxe 
1 Bin. (Pa.) 592, 2 Am.Dec. 493, to the effect that a loss due to a leak occasioned 
by the eating of rats inside of a vessel was within a marine policy covered by 
the words “perils of the sea.” : : 

In Atlantic, Gulf & Pacific Co. v. Philippine Islands, 219 U. S. 17, 31 S.Ct. 
138, 55 L.Ed. 70, Mr. Justice Holmes cited Dudgeon v. Pembroke, (Eng.) 2 
App.Cas. 284, 295, as correctly laying down the principle that under insurance 
policies, the courts refuse to look behind the immediate cause of the loss to 
remoter negligence of the insured. To the same effect is Charles Clarke & Co. 
v. Mannheim Ins. Co. (Tex.Com.App.) 210 S.W. 528, and cases there quoted; Bird ‘ 
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v. St. Paul Fire & Marine Ins. Co., 224 N.Y. 47, 120 N.E. 86, 13 A.L.R. 875, and 
cases there cited. See, also, 5 Couch Cyclopedia of Insurance Law, 4450, 4455; 
1 Arnould on Marine Insurance and Average (10th Ed.) 810. 

[5, 6] From the foregoing English and American cases, we conclude that the 
breaking of the bell cord started the succession of events, which, because they were 
at sea, resulted in the damage. What caused the beil cord to break is unknown 
as it was apparently all right until it broke, but we are not to inquire beyond 
the fact of the breaking. The breaking of the bell cord at the instant it did caused 
a signal to the engineer the opposite of that intended. Had it caused the vessel 
to go forward into a rock or a pier, when intending to back away from it, it would 
have been most unquestionably a “peril of the sea.” The vessel having been found 
to have been seaworthy when the voyage commenced, under all authorities, that 
condition is presumed to continue until the contrary is shown. 

The findings and judgment are correct and are affirmed. 

Steinert, é J., and Beals, Blake, Geraghty, Robinson, Tolman, Main, and 
Millard, JJ., concur. 
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AUTOMOBILE 


JONES et al. v. UNITED STATES FIDELITY & GUARANTY CO. et al. 
District Court, N. D. Florida, Gainesville Division. July 2, 1937. 
19 Federal Supplement 799. 
1. CONSTRUCTION. 


In construction of automobile liability policy, whole contract must be con- 
sidered, and not certain clauses or fragmentary parts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Action by Mary Etta Jones and her husband against the United States Fidel- 
ity & Guaranty Company and another. On demurrer to declaration and motion 
for compulsory amendment. 

Demurrer sustained, and motion overruled. 

Fielding & Duncan, of Gainesville, Fla., for plaintiffs. 

Baxter & Clayton, of Gainesville, Fla., for defendants. 

Lone, District Judge. 

The plaintiffs, Mary Etta Jones and W. R. Jones, filed suit in the circuit 
court of Alachua county, Fla., in January, 1937. The United States Fidelity & 
Guaranty Company as well as one Edith C. Allen, as administratrix of the estate 
of Bundy Allen, deceased, were parties defendant. As to the defendant Edith 
C. Allen, as administratrix, no damages were sought, consequently she was not a 
necessary party to this action. On the 27th of April, 1937, the cause was removed 
to the District Court of the Northern District of Florida on the theory that no 
relief was sought against Edith C. Allen, administratrix, and, therefore, became 
a controversy wholly between citizens of different states. The case is now before 
this court on demurrer to the declaration and motion for compulsory amend- 
ment. 


[1] This action can be nothing more than a suit upon a contract of insur- 
ance, and in the construction of the contract, the whole contract must be con- 
sidered and not certain clauses or fragmentary parts. 


The clause with reference to bodily injury liability is: “To pay on behalf of 
the assured all sums which the assured shall become obligated to pay as dam- 
ages by reason of liability imposed upon him by law and arising out of bodily 
injury, including death at any time resulting therefrom, (herein called bodily 
injury), actually sustained by any person or persons if caused by the ownership, 
maintenance or use of the automobile.” 


There is another provision of the policy known as the bankruptcy or insol- 
vency clause, which is as follows: “Bankruptcy or insolvency of the assured 
shall not relieve the company of any of its obligations hereunder. Any person 
or his legal representative who shall obtain final judgment against the assured 
because of any such bodily injury or property damage, and whose execution 
ayainst the assured is returned unsatisfied because of such bankruptcy or insol- 
vency, may proceed against the company under the terms of this policy to 
recover the amount of such judgment, either at law or in equity, but not exceed- 
ing the limit of this policy applicable thereto. Nothing in this policy shall give 
to any person or persons claiming damages against the assured any right of 
action against the company except as in this paragraph provided.” 

The no action clause contained in the policy is as follows: “No action either 
brought by the assured or any other person shall lie against the company to 
recover for any loss alleged to be covered under agreements A or B of Section 
I until the amount of such loss is made certain, either by final judgment against 
the assured after trial of the issue or by agreement with the person or persons 
making claim against the assured, nor in any event unless suit is instituted 
within two years after the date of such judgment or agreement.” In other 
words, the insurance company has obligated itself to pay on behalf of the 
assured such sums of money as the assured shall be obligated to pay as dam- 
ages by reason of liability imposed upon him by law when the amount of .such 
damage is made certain, either by final judgment or by agreement with the per- 
son claiming such damage against the assured. 

The last utterance of the Supreme Court of Florida in cases of this character 
is found in the opinion rendeted November 18th, 1936, in the case of Artille v. 
Davidson, 170 So. 707, 708. In this case the insured as well as the insurer were 
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made parties defendant. The court held that the declaration sounded in tort as 
to one defendant and ex contractu as to the other defendant with no privity 
shown between the plaintiff and the insurer. As to the right of the third party 
to bring the suit, the court says: “If, as counsel contends, the real party at inter- 
est may maintain his suit under any circumstances, and it is the contention here 
that the plaintiff may maintain this suit as the real party at interest under the 
ccntract of insurance, it does not follow that a third party being the real party 
wt interest may maintain a suit before conditions are such that the suit could 
be maintained by the contracting party. In other words, if there has been no 
breach of the contract which would create in the insured the present right to 
maintain an action on the policy, such right cannot accrue to any one else by 
reason of having a claim against the insured.” Counsel for plaintiff relies to 
some extent upon the case of American Surety Company of New York vy. Smith 
(American Surety Company v. Decatur Iron & Steel Company), 100 Fla. 1012, 
130 So. 440. This was a case in which a contractor as principal and American 
Surety Company as surety executed an indemnity bond to the owner, Gaines- 
ville Development Company, as obligee. The condition of the bond was, among 
other things, to promptly make payments to all persons supplying labor and 
material in the prosecution of the work provided for in the contract, as provided 
by section 3533 of the Revised General Statutes of Florida (Comp Gen.Laws 
Fla.1927, § 5397). One of the parties furnishing material sued the bond company 
and the Court held that a third party may maintain an action on the contract, 
even though he be a stranger to the consideration. In such a case, if the former 
parties choose to treat the beneficiary as a primary party in interest, they recog- 
nize him as a privy in fact to the consideration and promise. So, in this case the 
materialmen, payment for whose material was provided in the bond, were in 
privity, whereas in ‘the case at bar there is no privity between the plaintiff in 
this case and the parties to the insurance contract. 

[2] Upon the authority of the Florida case, Artille v. Davidson, 170 So. 707, 
case of Ohio Casualty Insurance Company vy. Beckwith (C.C.A.) 74 F.(2d) 75, 
Kuntz et al. v. Spence et al. (Tex.Com.App.) 67 S.W.(2d) 254, and authorities 
cited in these cases, the court sustains the demurrer to the declaration, and hav- 
ing sustained the demurrer, the motion for compulsory amendment is overruled. 


KESINGER v. COMMERCIAL STANDARD INS. CO. No. 14163. 
Supreme Court of Colorado. July 12, 1937. 


70 Pacific Reporter (2d) 776. 
1. SETTLEMENT. 


Where motorist involved in accident while driving, with owner’s permission, 
automobile covered by public liability insurance, which contained requirement that 
insured should not voluntarily assume any liability, personally made settlement with 
others involved in accident, after having received letter from insurer stating that 
insurer had made thorough investigation of claim and was not interested in it, 
motorist could not recover from insurer amount expended in making settlement, 
since it was incumbent on motorist to remain inactive pending action in court 
against him. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. SETTLEMENT. 

A letter by insurer to motorist involved in accident while driving, with owner’s 
permission, automobile covered by public liability insurance, stating that insurer had 
made investigation of claim and was not interested in it, was not denial of liability in 
any event, or equivalent to refusal to defend an action against motorist, as respects 
liability of insurer to motorist for settlement made by motorist out of court, con- 
trary to terms of policy, with those involved in accident. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

In Department. 

Error to District Court, Boulder County; Frederic W. Clark, Judge. 

Action by R. A. Kesinger against the Commercial Standard Insurance Company. 
To review an adverse judgment, the plaintiff brings error. 

Judgment affirmed. : 

Moffett & Hitchcock, of Denver, for plaintiff in error. 
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W. A. Alexander and Cecil M. Draper, both of Denver, for defendant in error. 

Hiviarp, Justice. 

An action on an accident insurance policy. Judgment of nonsuit. 

It appears that June 29, 1932, defendant in error issued its policy to one Pifer, 
covering public liability on his automobile; that August 26, 1932, with Pifer’s con- 
sent, plaintiff in error was driving the Pifer car when a collision occurred between 
it and the car of one Watenpaugh, causing injury to Watenpaugh’s wife and damag- 
ing his car; that the Watenpaughs made claim against plaintiff in error, who, Sep- 
tember 7, 1932, by his attorney, wrote the insurance company a letter, saying: 

“On August 26, 1932, an automobile owned by Tom Pifer and driven with his 
knowledge and consent by R. A. Kesinger, ran into an automobile owned and driven 
by R. E. Watenpaugh. Watenpaugh’s car was considerably damaged and his wife 
severely injured. 

“The accident occurred on the Arapahoe Road, East of Boulder, while both cars 
were traveling in a westerly direction. 

“Would you kindly have your adjuster check the matter, and advise if you would 
care to adjust the same without suit.” 

To this letter the attorney received reply dated September 14, 1932, as follows: 

“Re: Watenpaugh & Watenpaugh 


v. 
R. A. Kesinger 
Automobile Accident, August 26, 1932. 

“Dear Sir: In reply to yours of September 7th beg to advise that we have made 
a thorough investigation of the above claim and we are not at all interested in 
same. 

That September 23, 1932, after receipt of the letter from the insurance company, 
plaintiff in error adjusted and paid a considerable amount to the Watenpaughs, and 
subsequently a further sum to a Mrs. Graves, who was a passenger with plaintiff 
in error at the time of the collision and concerning whose claims no mention was 
made to the company; that in the sum of the several payments, plaintiff in error 
sought recovery against the insurance company. The company, emphasizing that 
which already appeared from the complaint, namely, that the sums paid by plaintiff 
in error to the Watenpaughs and Mrs. Graves were not of adjudication or company 
consent, pleaded the following provisions of the policy: 

“No action shall lie against the company to recover any loss or expense under 
section one of the schedule of perils unless the assured shall have fully complied 
with all the requirements hereof and unless such action shall be brought by the 
assured or his heirs or legal representatives for loss and/or expense actually sus- 
tained and paid in money by the assured after the amount thereof shall have been 
fixed and rendered certain, either by final judgment against the assured after actual 
trial of the issue or by agreement between the parties with the written consent of the 
company. * * * 

“The assured shall not voluntarily assume any liability or interfere in any nego- 
tiations for settlement or in any legal proceeding or incur any expense or settle 
any claim, except at assured’s own cost, without the written consent of the company 
previously given. * * * failure of the assured to comply with any and/or all pro- 
visions of this paragraph shall release the company from. all liability and render 
this policy void.” 

At the conclusion of the testimony offered in behalf of plaintiff in error, defend- 
ant in error, predicating its motion mainly on the fact that plaintiff in error, before 
judgment, or even action against him, or authorization by the insurer, had settled and 
paid the damages. claimed against him, moved for nonsuit, which was granted. 

[1, 2] We are disposed to the view that the court rightly resolved. We do not 
construe the authorities as does the plaintiff in error. The citations from 2 Berry 
Automobiles (6th Ed.) §§ 2100, 2188, 2190, as well as the cases noted by the author, 
do not hold to the effect that plaintiff in error could voluntarily settle with those 
claiming damages and enjoy the right of recovery over against the insurance com- 
pany. We think the doctrine announced by Berry is opposed to that contention. If 
plaintiff in error wished to avail himself of the protection of the policy, it was 
incumbent on him to give notice to the company, as he did, and on receipt of its 
answer, as appears, to remain inactive pending action in court against him, when 
notice to the insurance company would have required it to be responsible for a 
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proper defense, and out of which would evolve a situation well calculated to absolve 
plaintiff in error from claims arising from the accident or shift the burden to other 
shoulders, Plaintiff in error failed, as we perceive, to pursue the course which the 
contract of his reliance plainly marked. See 36 C.J. 1115, § 107; Thacher v. A&tna 
Accident & Liability Co. (C.C.A.) 287 F. 484, 28 A.L.R. 1280; Streat Coal Co. v. 
Frankfort Gen. Ins. Co., 237 N.Y. 60, 142 N.E. 352; Koontz v. General Casualty Co., 
162 Wash. 77, 297 P. 1081. We do not regard the letter from the insurance com- 
pany as a denial of liability in any event, or as equivalent to a refusal to defend an 
action. 

We have examined as to other errors assigned, but regard them as incidental to 
the main issue and believe them to be without merit. Let the judgment be affirmed. 

Burke, C. J., and Bakke, J., concur. 


McCARY v. GRAND LODGE BROTHERHOOD OF RAILWAY TRAINMEN. 
Gen. No. 9189. 
Appellate Court of Illinois. Second District. Sept. 9, 1937. 
: 10 Northeastern Reporter (2d) 150. 
LOSS OF SIGHT. 


The recovery of full amount of beneficiary certificate providing for payment 
of full amount thereof on proof of complete and permanent loss of sight of one 
cr both eyes could be had where member suffered complete loss of sight of one 
of his eyes. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Appeal from Circuit Court, Kankakee County; W. R. Hunter, Judge. 

Action by Amel W. McClary against the Grand Lodge Brotherhood of Rail- 
way Trainmen for disability benefits undér benefit certificate because of loss of 
sight. After the death of Amel W. McClary, Ethel McClary, the administratrix 
of his estate, was substituted as plaintiff. From a judgment for the plaintiff, 
the defendant appeals. 

Affirmed. 

Gower, Gray & Gower and W. H. Dyer, all of Kankakee, for appellant. 

Frank J. and James T. Burns, of Kankakee, for appellee. 

Dove, Justice. (Publish abstract only.) 


KERR v. NEW AMSTERDAM CASUALTY CO. 
Supreme Court, Appellate Division, Third Department. July 2, 1937. 
297 New York Supplement 889. 
1. NAMED ASSURED. 

Where a wife was made a named assured in automobile liability policy taken 
out by husband without her knowledge or consent, there was no privity of con- 
tract or interest between her and insurer, as respects her right to have policy 
reformed and enforced as reformed, though she had the right to avail herself 
of provisions made for her benefit. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

2. NAMED ASSURED. 

A wife who was made a named assured in automobile liability policy taken 
cut by husband without her knowledge or consent, the coverage of which policy 
was expressly limited to persons other than the named assured, and who was 
injured while riding in automobile as a passenger, was not entitled to have her 
name stricken from policy and to enforce liability thereunder as reformed, since 
husband and insurer could limit coverage, and wife’s protection was a gift or 
benefit which had to be accepted in accordance with terms of offer. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Bliss and Crapser, JJ., dissenting. 

Appeal from Supreme Court, Fulton County. 

Action by Sadye Kerr against the New Amsterdam Casualty Company. 
From a judgment of the Supreme Court for plaintiff, entered in Fulton County 
upon the decision of the court after a trial without a jury, and from an order 
amending plaintiff's complaint to conform to the proof, granted by said court 
upon an order to show cause praying for such order, defendant appeals. 

Judgment reversed, and complaint dismissed on the law. 
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Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Bliss, JJ. 

Del B. Salmon, of Schenectady (Patrick C. Dugan, of Albany, of counsel), 
for appellant. 

Carter & Conboy, of Albany, for respondent. 

RHopEs, Justice. 

The action is in equity, and plaintiff seeks thereby to reform a motor 
vehicle liability insurance policy and to enforce the liability alleged to be assumed by 
said policy if changed to conform to her theory. 

There is no disagreement as to the material facts. Alexander Kerr, now 
deceased, was the husband of plaintiff and was the owner of an automobile 
covered by the policy in question issued by the defendant. In previous years 
similar policies had been issued to him insuring him from public liability by 
virtue of the operation of his motorcar. While the policy was in force, and on 
October 19, 1934, plaintiff was riding as a passenger in said automobile with her 
son, who was operating the car with the permission of his father, the owner. 
An accident occurred in which plaintiff sustained personal injuries and there- 
after brought action against said son in which she recovered damages for said 
injuries in the sum of $14,787.67. Execution thereon was issued and returned 
unsatisfied, whereupon plaintiff brought the present action, claiming that said 
policy, if reformed, covers the liability of the driver for her injuries. 

The schedule of statements in the policy contains the following: “Name of 
Assured—Alexander Kerr and/or Sadye Kerr.” 

The first paragraph of the policy states in part that the insurer “does hereby 
agree with the named Assured as respects bodily injuries or death suffered, or 
alleged to have been suffered, by any person or persons other than the named 
Assured as the result of accidents occurring * * * by reason of the ownership 
* * * ” of the automobile in question. 

The contract contains a so-called omnibus clause providing coverage “so as 
to be available in the same manner and under the same conditions as is avail- 
able to the named Assured to any person or persons while riding in or legally 
operating” said automobile. 

The instrument distinguishes between “Assured” and “named Assured” and 
defines the meaning by stating that: “The unqualified term ‘Assured’ wherever 
used in this Policy shall include in each instance any other person, firm or cor- 
poration entitled to insurance under the provisions and conditions of this para- 
graph, but the qualified term ‘named Assured’ shall apply only to the assured 
named and described as such in the schedule of statements.” 


The plaintiff contends, and the court below correctly found, that plaintiff 
was not the owner of the automobile; that she was not a party to any contract 
with the defendant insurer and never entered into any contract with said insurer; 
aid that she did not know that she was named as an assured in said contract 
until subsequent to the accident in question, 


The plaintiff recognizes that under the terms of the policy as written she’ has 
no enforceable claim against defendant. She insists, however, that as her name 
was inserted in the policy as a named assured without her consent or knowledge, 
she is entitled to have the policy reformed and changed by striking therefrom 
her name as a named assured. The judgment below grants such relief. 

[1] The fundamental error of the plaintiff, however, is in the assumption 
that by the insertion of her name in the policy as a named assured she thereby 
became in terms and in effect a party to the agreement made between her hus- 
band and the insurer. The policy is unilateral and does not contain nor purport 
to contain the signature cf either of the “named Assured.” In the transaction 
between plaintiff’s husband and the insurer she had no part, and there was no 
privity of contract or of interest between her and the insurer (See American 
Lumbermen’s Mutual Casualty Co. of Illinois v. Trask, 238 App.Div. 668, 266 
N.Y.S. 1, affirmed 264 N.Y. 545, 191 N.E. 557); although she has the right to 
avail herself of the provisions made for her benefit. McClare v. Massachusetts 


Bonding & Insurance Co., 266 N.Y. 371, 195 N.E. 15. 


[2] The owner was not required to provide insurance, as compulsory insur- 
ance is not provided for by the laws of this state; furthermore, it was competent 
for the parties to limit the amount and ——- of the policy. Brustein v. New 
Amsterdam Casualty Co., 255 N.Y. 137, 174 N.E. 304; Devitt v. Continental Cas- 
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ualty Co., 269 N.Y. 474, 199 N.E. 765; Bakker v. A&tna Life Ins. Co. of Hart- 
ford, Conn., 264 N.Y. 150, 190 N.E. 327. 

The policy indicates that the owner had a very definite plan as to the cover- 
age desired; he procured a policy which not only insured the driver of the car 
against liability, but he procured insurance which would protect his wife in a 
case where her liability might be established, as, for instance, where she might 
assume to direct the driver of the car and thus be personally liable for neg- 
ligence in its operation. The protection offered by the policy was in the nature 
of a gift or favor procured for her benefit, in the procurement of which she was 
in no way an actor; and any offer of a gift or benefit must be accepted in accord- 
ance with the terms of the offer. Here she seeks to render the insurer liable 
by remaking a contract to which she is not a party, and in the making of which 
she had no part. 

It is to be kept in mind that the a deprives her of no right which she 
previously had. Her rights and remedies against the driver remain unimpaired, 
as fully as if no insurance had been issued. 


When the owner obtained the insurance in question, it was a matter over 
which she had no control; the terms and conditions of such insurance were 
optional with him, and as to these she could not interfere or dictate. 

There was no mistake either on the part of the insurer or of the owner as 
to the terms of the policy, and there was no fraud, misrepresentation, or mis- 
understanding. As already emphasized, the plaintiff was a stranger to the trans- 
action resulting in the issuance of the policy, and if she is to avail herself of 
any benefit afforded by it, she must conform to its terms and conditions ; she 
has no standing to require any alteration thereof or any elimination therefrom, 


The judgment should be reversed and the complaint dismissed on the law, 
with costs to the defendant in this court and in the court below. 

Judgment reversed, on the law, with costs, and complaint dismissed, with 
costs. 

Hill, P. J.. and McNamee, J., concur. 

Crapser, J., dissents. 

Bliss, J., dissents. 


DIBBLE v. TRAVELERS’ INS. CO. (two cases). 
Supreme Court, Herkimer County. June 29, 1937. 
298 New York Supplement 48. 
MINOR. j 
The operation of an automobile by holder of junior operator’s license over 


14 but under 18 years old, in violation of restrictions of such license, in that he 


; . “s “te ° 
was not traveling to or from school, or in his parent’s or guardian's business, and 
in that automobile was not owned by licensee, his parent or guardian, did not 
constitute operation “in violation of * * * law as to age applicable to such person 
within terms of automobile liability policy provision precluding recovery from 
insurer for injuries sustained in accident occurring during such operation of insured’s 
automobile (Insurance Law, § 109). 


(For other cases, see Insurance, Dec. Dig. § 437.) 


Actions by Florence E. Dibble, an infant, by John H. Dibble, her guardian 
ad litem, and by John H. Dibble, against the Travelers’ Insurance Company. On 


motions for summary judgment by plaintiff in the first action, and by defendant 
in both actions. 

Summary judgment for plaintiff in both actions. 

Francis J. Moore, of Herkimer, for plaintiffs. 

Miller, Hubbell & Evans, of Utica, for defendant. 

Cross, Justice. 


These are motions made by the plaintiff for summary judgment in action No, 
1 and by the defendant for summary judgment in the two above-entitled actions. 
The actions are brought under the provisions of section 109 of the Insurance Law 
to recover from the defendant the amount of certain judgments pursuant to the 
terms of an insurance policy issued by it to Harry Long and Grace H. Long, 
wherein the defendant agreed “To pay on behalf of the insured all sums which 
the insured shall become obligated to pay by reason of the liability imposed upon 


him by law for damages, including damages for care and loss of services, because 
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of bodily injury, including death at any time resulting therefrom, sustained by any 
person or persons, caused by accident and arising out of the ownership, mainten- 
ance or use of the automobile.” 

Under the exclusion clause, the policy contained the following provision: 
“This policy does not apply * * * (b) under any of the above coverages, while 
the automobile is operated by any person under the age of fourteen years, or 


by any person in violation of any State, Federal or Provincial law as to age 
applicable to such person or to his occupation. * * * ” 


Execution issued on the above judgments was returned unsatisfied and the 
facts are undisputed. The sole rom here involved is the construction of the 
exclusion clause of the policy. The pertinent facts involved in the construction 
of the policy are: 

At the time the accident occurred, Edward Sitzer, who was operating the 
car, was over the age of fourteen years but under the age of eighteen years. He 
was the holder of a junior operator’s license, but, concededly, was operating the 
car at the time and place of the accident in violation of the terms and restrictions 


of such a license, in that he was not operating the automobile in traveling to or 
from school, or in the usual and ordinary pursuit of the business of his parent 
or guardian, and the motor vehicle was not owned by the licensee, his parent or 
guardian. The essence of the defendant’s contention is, that these violations of 
the restrictions contained in a junior operator’s license constitute an operation by 


a person “in violation of a state, federal or provincial law as to age applicable 
to such person.” 


Upon the facts and policy provision before me, I am of the opinion that the 
case of Fred D. Smith et al. v. American Automobile Fire Insurance Company 


et al, —— N.E.(2d) —— decided June 11, 1937, by the Court of Appeals, is 
controlling here. 

In the Smith Case, the exclusion clause of the policy read: “This policy does 
not cover * * * , while the insured automobile is operated, maintained or used 


(a) by any person in violation of law as to age, or, in any event, under the age 
pe > 2 ” 
of 14 years. * * * 


The language in the exclusion clause of the Smith Case, supra, differs some- 
what from the language employed in the exclusion clause of the defendant’s policy. 
Nevertheless, the effect is the same. 


Therefore, motion for summary judgment in favor of the defendant in both 


adines is denied, and summary judgment is awarded to the plaintiff in each action, 
wit costs. 


SERCER v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED. 
Supreme Court, Appellate Division, Fourth Department. June 30, 1937. 
298 New York Supplement 110. 


1. CO-OPERATION. 


In action on liability policy, wherein insurer’s defense was breach by assured of 
provision of policy requiring assured to co-operate in defense of claims under policy, 
permitting jury to pass on quality of acts of insurer in respect to its good or bad 


faith in conduct of litigation in previous action brought by plaintiff against assured, 
was error. 


(For other cases, see Insurance, Dec. Dig, § 648]1].) 


Cunningham, J., dissenting. 

Action on a liability policy by Anthony Sercer against the Employers’ Liability 
Assurance Corporation, Limited. From a judgment for plaintiff and order denying 
a motion for new trial on the minutes, the defendant appeals. 

Reversed and new trial granted. 

Argued before Sears, P. J., and Edgcomb, Lewis, Cunningham, and Taylor, JJ. 

Lee, Brennan & Bastow, of Utica (S. W. Brennan, of Utica, of counsel), for 
appellant. 


Michael Yust, of Utica (Arthur J. Foley, of Utica, of counsel), for respondent. 

Per Curiam. 

{1, 2] The defense was predicated upon the claim of a breach by the assured 
of the term of a policy of casualty insurance which required the assured when 
requested by the defendant to aid in effecting settlements, in securing evidence and 


‘Not received for publication, 
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attendance of witnesses, in defending suits and in prosecuting appeals, and to render 
the defendant all co-operation and assistance in the the assured’s power. As bearing 
upon the question of the assured’s co-operation, the court erroneously submitted to 
the jury the question of the defendant’s ‘good faith in its conduct of the litigation 
on behalf of the assured in the previous action brought by the plaintiff against the 
assured. While the conduct of the defendant’s representative in the previous 
litigation may have influenced the action of the assured and was relevant and 
pertinent to the question of the assured’s co-operation, still we deem it error to 
have permitted the jury to pass upon the quality of the acts of the defendant in 
respect to its good or bad faith. Further, the plaintiff’s counsel persistently injected 
into the trial proof of negotiations between the plaintiff’s representative and the 
representative of the defendant looking to a settlement of the plaintiff’s case. This 
was prejudicial and was so recognized by the counsel for the plaintiff at the time 
the questions were asked and the evidence introduced, the counsel after an objection 
to one of his questions expressly saying, “I am trying to make it prejudicial, it 
should be prejudicial.” The testimony was wholly incompetent. 

All concur except Cunningham, J., who dissents and votes for affirmance. 

Judgment and order reversed on the law and facts and a new trial granted, 
with costs to the appellant to abide the event. 


SANNER et ux. v. U. S. TRANSFER CO. et al. (OCEAN ACCIDENT & 
GUARANTEE CORPORATION, Limited, Garnishee). 
Superior Court of Pennsylvania. July 15, 1937. 
193 Atlantic Reporter 830. 
8 TRACTOR. 

Evidence in garnishment proceeding against company issuing liability insurance 
policy to tractor owner, against whom plaintiffs recovered judgments for injuries 
sustained in collision between their automobile and trailer attached to insured’s 
tractor, held sufficient to take to jury question whether such tractor was covered by 
policy at time of collision. 

(For other cases, see Insurance, Dec. Dig. § 668{10].) 

Appeal No. 236, April term, 1937, from judgment of Court of Common Pleas, 
Cambria County, No. 309, June term, 1935, and No. 665, June term, 1935; Charles C. 
Greer, Judge. 

Action of trespass by Omar R. Sanner and wife against the U. S. Transfer Com- 
pany and another, in which plaintiffs recovered verdicts, on which judgments were 
entered, for $1,611.08 and $500, respectively, and issued attachment in execution sum- 
moning the Ocean Accident & Guarantee Corporation, Limited, as garnishee. From 
a judgment on a verdict for plaintiffs against garnishee for $2,373.02, with interest 
from September 22d, 1936, garnishee appeals. 

Amended, and affirmed as amended. 

Argued before Keller, P. J., and Cunningham, Baldrige, Parker, James, and 
Rhodes, JJ. 

Frank R. Sack, of Pittsburgh, and Harry E. Simmons, of Johnstown, for 
appellant. 

Edward J. Harkins and Scanlan & Harkins, all of Johnstown, for appellees. 

Keer, President Judge. 

Omar R. Sanner and Margaret A. Sanner, his wife, suffered injuries, on April 
14, 1934, while riding in their automobile, by a collision with a trailer attached to a 
tractor owned by B. J. Stettler, trading as U. S. Transfer Company. Averring that 
the collision was due to the negligence of Stettler’s driver, they brought their action 
of trespass and recovered verdicts of $1,611.08 and $500, respectively, on which 
judgments were duly entered. 

They then issued attachment in execution summoning the Ocean Accident & 
Guarantee Corporation, Limited, as garnishee based on the proposition that the 
garnishee had issued a policy of insurance to Stettler, covering property loss and 
personal damage caused by the negligent operation of the trailer aforesaid, and 
obtained a verdict on which judgment was entered. The garnishee has appealed. 

[1] The appellant has filed twenty-eight assigns of error. Most of those relat- 
ing to the admission or rejection of evidence are not in conformity with our rules of 
court and will be disregarded. We cannot be expected to hunt through a printed 
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record of 250 pages in order to find out the name of the witness and where, in the 
notes of testimony, the evidence complained of was admitted or rejected, in order to 
get the context and the circumstances attending its admission or rejection. Rule 
26 governs, and requires that the question or offer—the name of the witness, of 
course, being given, so that the context may be examined—as well as the objection 
thereto and the evidence admitted or rejected be quoted verbatim, unless the quota- 
tions are over a page long, in which event rule 36 applies and it will be sufficient to 
state the facts briefly and refer to the pages in the record where they may be 
found; but, where this course is pursued, the matter referred to must be inclosed 
in brackets in the record and the number of the assignment placed opposite the 
first bracket. This means, as respects assignments complaining of the admission or 
rejection of evidence, that the matters complained of must be inclosed in brackets 
and numbered in the notes of testimony forming part of the record. The appellant 
complied with neither of these rules. No help is given us by referring in the 
assignment to the rule for a new trial, which furnishes neither the name of the 
witness nor a verbatim quotation of the testimony objected to, set out in its context 
and attendant circumstances. 

[2-5] However, we have carefully read the testimony in the record, in connec- 
tion with the assignments of error—as well as was possible without the identification 
required under our rules—and we find no reversible error in the admission or 
rejection of evidence on the trial. It is too clear to require discussion that an 
unsigned carbon copy of a letter or document could not be admitted in evidence, 
without proof that the original was not obtainable; that a self-serving letter from 
the garnishee to the defendant in the trespass action could not be received to the 
prejudice of the plaintiff—if the subject matter was relevant in this proceeding, it 
had to be proved by witnesses, the same as any other testimony; that testimony of 
the garnishee’s officers and agents that the driver of the tractor-trailer, over three 
weeks after the accident, pointed out to them a different tractor from the one 
insured by the garnishee as the one he was driving at the time of the accident, could 
not be received to corroborate the evidence of the driver; that an unsigned and 
incomplete copy of a policy issued by another insurance company covering a 
different tractor from the one insured by the garnishee was not admissible in 
evidence in this proceeding. ‘The issue in the case, leaving out, for the present, the 
matter referred to near the close of this opinion, was whether the tractor and 
trailer of the defendant Stettler, which were being operated by his driver, Silvus, 
at the time of the collision with the Sanners, were insured by the garnishee’s policy 
U. C. 196230. If they were, plaintiffs were entitled to a verdict; if they were not, 
the garnishee was entitled to a verdict. Evidence as to the insurance of other 
tractors and trailers of the defendant by other insurance companies was not 
relevant to this issue. 


The assignments of error do. properly raise two main questions: (1) The 
question of jurisdiction over the garnishee; (2) whether under the evidence in the 
case the garnishee was entitled to judgment non obstante veredicto because of lack 
of any proof that the tractor hauling the trailer which collided with the plaintiffs 
was insured by the garnishee. We will consider them in that order. 

[6, 7] 1. When the garnishee was served with the writ of attachment in execu- 
tion by the sheriff of Allegheny county, who was deputized by the sheriff of Cam- 
bria county, and, likewise, when the alias writ was served by the sheriff of Dauphin 
county on the insurance commissioner of Pennsylvania, who thereupon notified the 
garnishee by telegram and registered mail, the garnishee entered its appearance 
de bene esse and raised the question of jurisdiction by petition under the Act of 
March 5, 1925, P.L. 23 (12 P.S. § 672 et seq.). The court, on February 10, 1936, 
discharged the rule to set aside service of the writs of attachment execution. The 
garnishee took no appeal within fifteen days thereafter, but appeared and defended 
on the trial. It is now too late to raise the question of jurisdiction growing out of 
the service of the writ. The question raised related to jurisdiction over the defend- 
ant personally (see Suberka v. Pennsylvania Slovak R. & G. C. Union [Pa.Super.] 
193 A. 828, filed July 15, 1937), not of the cause of action—the court of common 
pleas of Cambria county had jurisdiction of an attachment in execution levied to 
satisfy a judgment obtained in that court; and the Act of 1925, supra (section 3, 12 
P.S. § 674), specifically provides: “A failure to appeal within the time specified [15 
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days] will be deemed a waiver of all objections to jurisdiction over the defendant 
personally.” The rule is otherwise as respects jurisdiction of the cause of action, 
which may be raised on final judgment. Wettengel v. Robinson, 288 Pa. 362, 136 
A. 673. In so ruling, we are not to be understood as holding that the service on 
the garnishee was improper. We simply hold that in the circumstances here 
present the garnishee cannot now question it. 

[8] 2. The real question at issue is whether there was any competent evidence 
in the case that the tractor which was hauling the trailer was covered by the gar- 
nishee’s policy when the trailer collided with plaintiff’s car. 

There is no question that the garnishee issued its policy of insurance, U. C. 
196330, to B. J. Stettler, etc., covering an Autocar tractor, motor No. 50948, model 
1932, for one year from November 1, 1933; or that the said policy, by a rider 
attached, was extended to cover a Fruehauf trailer, number C—25310, model 1933, 
B274, for the same term. Nor is there any doubt that this Fruehauf trailer 
C—25310, B274, bearing a New York 1934 license tag, TRL 193, was the trailer 
which the jury found had collided with the plaintiffs’ car. The only question was 
whether the tractor which was pulling it was the Autocar tractor, model 1932, No. 
50948, which was insured under the policy just mentioned. This arises from a clause 
in the policy which the garnishee held was in force and which the court below 
applied, to wit: “Exclusions. (8) No insurance is granted by this policy * * * (e) 
while any motor vehicle is being used for towing or propelling any trailer or any 
vehicle used as a trailer unless such trailer is listed in the Declarations and the 
proper premiums paid therefor; or while any trailer covered herein is being used 
in connection with any motor vehicle not insured by the Company, but incidental 
assistance to a stranded vehicle on the highway is permitted.” * 

It was the contention of the garnishee that the tractor which was hauling the 
Fruehauf trailer covered by its policy U. C. 196330 was not the 1932 Autocar tractor 
No. 50948 also covered by said policy, but a 1934 Autocar tractor No. 502150 not 
covered by any insurance policy of the garnishee. 

The trial judge, in submitting the case to the jury, submitted also three specific 
questions in the nature of specific findings of fact: (1) Was the collision between 
the trailer and Sanner car? To which the jury’s answer was, Yes. (2) Was the 
collision between the tractor and Sanner car? To which the jury’s answer was, No. 
(3) Was the tractor involved in the accident the identical tractor insured by the 
Ocean Accident & Guarantee Company, Limited, defendant [garnishee]? To which 
the jury’s answer was, Yes. The question at issue is, Was there any evidence to 
support the third finding? 

Silvus, the driver of the tractor, and Matthews, who accompanied him on the 
trip, called as witnesses for the garnishee, testified that the plaintiffs’ car had 
collided with the left front wheel or end of the tractor, when the latter was on its 
proper side of the road. This contradicted the Sanners, who had testified that 
their car had not collided with the tractor, but with the left side of the trailer, 
about its middle, when it, the trailer, was over on the wrong side of the highway— 
the driver Silvus having. made too sharp a turn on a curve, which left the trailer 
on the wrong side of the white line dividing traffic. Silvus and Matthews also 
testified that the tractor which the former was driving at the time of the accident 
was a new 1934 Autocar tractor, and not the 1932 Autocar tractor 50948. They said 
they remembered this because of certain new features in its equipment—a sleeper 
cab, an air horn, and an air-powered windshield wiper, etc., and because, Silvus said, 
when he examined the tractor with the officials or representatives of the garnishee 
on May 7, 1934, over three weeks after the accident, the new tractor showed marks 
on its left front, where it had collided with plaintiffs’ car. But Silvus admitted on 
cross-examination that the day after the accident he had made a written report of 
the accident to the Pennsylvania authorities in which he had stated that the license 
plates on the tractor he was driving at the time of the accident were New York 
1934 license plates bearing the number C 394523 (p. 96a). He also admitted on 
cross-examination that when driving a tractor with New York license plates they 
were required to carry in the cab of the tractor, all the time it was being driven, a 
card issued by the New York State Bureau of Motor Vehicles, which had on it the 
engine number of the motor in the tractor being operated (123a). That is, the card 


1The court below correctly ruled that, having admitted the whole policy in evidence, the 
separate admission of this clause was unnecessary and tautological. 
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which must be kept in the cab of the tractor, when in operation, had on it the 
number of the license plates then being used, and identified the tractor by engine 
number, year model, etc. The plaintiffs produced in evidence photostatic copies of 
cards, etc., issued by the New York State Bureau of Motor Vehicles which showed 
that license plates C 394523 had been issued on January 29, 1934, to Bernard J. 
Stettler of 76 Carmine street, New York, N. Y., for an Autocar tractor engine No. 
50948, year model 1932; and that license plates TRL 193 had been issued on January 
29, 1934, to U. S. Transportation Company, Bernard J. Stettler, V. P. 111 Jane 
street, New York, N. Y., for a Fruehauf trailer, factory No. B274. We think this 
was sufficient evidence to take the case to the jury. The jury might very well 
conclude that the notice given by Silvus just after the accident was more likely to 
be correct than his recollection three weeks after the accident, aided by other 
circumstances which did not appeal to their credulity. It was for the jury to 
decide between his conflicting or inconsistent statements; and the jury did not believe 
his story that the Sanner car collided with the left front wheel or end of the tractor, 
and instead accepted the plaintiffs’ version that the collision had been with the left 
middle of the trailer. It was not until May 7, 1934, that Silvus looked at the 
engine number of the 1934 Autocar tractor and reported it to the garnishee’s rep- 
resentatives as S—9314, factory No. 502150—although the copy of the policy of the 
Consolidated Indemnity & Insurance Company, produced on the trial declared its 
engine number to be 502150 and its serial number 931—A. 


The jury were not bound to believe Silvus’ testimony as to the tractor he was 
driving at the time of the accident. They disbelieved his evidence as to the hap- 
pening of the accident. They might well choose to accept his actions, immediately 
following the accident, as speaking louder, and more worthy of belief, than his 
words on the trial. 

In our opinion, there was sufficient evidence to take the case to the jury, and the 
~ = judgment non obstante veredicto for the garnishee would not have been 
justified. 


With this disposition of the case, another contention of the appellees becomes 
unimportant, but we will state it. 


The garnishee did not produce the original policy No. U. C. 196330 in court. But 
it furnished to the plaintiffs a copy of that policy and several others issued to 
Stettler covering other motor vehicles. In policy No. U. C. 196330, the rider 
extending the coverage to the Fruehauf trailer C—25310, B274, was not pasted on 
the margin of the policy, where the printed instructions directed it to be placed, 
but was pasted on the body of the policy so as to cover and obliterate the clause, 
exclusion (8) (e), relied on as a defense in this action. The riders attached to the 
other policies furnished the plaintiffs were likewise pasted on the body of the 
policy so as to cover and obliterate the provisions of the policy which they supplied. 
The plaintiffs, therefore, contended that the rider extending the coverage to 
Fruehauf trailer C—25310, B274, for which Stettler paid an additional premium of 
$312.33, was intended to supply and become a substitute for the exclusion clause 
(8) (e) which it covered and obliterated, and that in consequence any bodily injuries 
or property damage inflicted in a collision with either the Autocar tractor 
50948—1932, for which a premium of $624.65 was paid, or the Fruehauf trailer 
C—25310—1933, B274, for which a premium of $312.33 was paid, was covered by 
the policy, whether the other vehicle, tractor, or trailer, which did not actually 
collide with the third car, was insured by the garnishee or not. This would leave 
the garnishee without any valid defense. Much may be said for this point of view. 
Certainly, if in the original policy the excluding clause was covered and obliterated 
by the rider, the assured could not be expected to know of and be bound by it. 
But in the manner in which the case was left to the jury and decided by them it 
becomes unimportant. 

However, the judgment must be corrected in one respect. Throughout the trial 
and in the charge the appellant was referred to as the defendant. It was really the 
garnishee. B. J. Stettler was the defendant. The issue was between the plaintiffs 
and the garnishee. The verdict was in favor of the plaintiffs for $2,373.02. On 
this judgment was entered in favor of the plaintiffs and against the “defendant” 
for $2,373.02, with interest from September 22, 1936. No objection was taken to 
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its form, but it should have been entered against the garnishee, Ocean Accident & 
Guarantee Corporation, Limited. As so amended, it is affirmed. 


POOLE v. SUN UNDERWRITERS INS. CO. OF NEW YORK. No. 8030. 


Supreme Court of South Dakota. Sept. 1, 1937. 
274 Northwestern Reporter 658. 
1. WATER DAMAGE. 

Damage to automobile, when water from severe rainstorm gathered in streets 
and broke basement window of garage where automibile was located, was within 
terms of policy insuring automobile against such things as external discharge or 
leakage of water, but excluding damage caused by rain or “flood water,” since 
water damaging automobile was “surface water” and not “flood water.” 

“Flood waters” are those which escape from stream or other body of 
water and overflow adjacent territory. “Surface waters” are those which 
are produced by rainfall, melting snow, or springs. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


2. CONSTRUCTION. . ; 
Insurance contracts should be liberally construed to accomplish purpose for 
which they are made, since contract is written and prepared by insurance company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Appeal from Circuit Court, Brookings County; W. W. Knight, Judge. 


Suit by Charles E. Poole against the Sun Underwriters Insurance Company 
of New York. From a judgment in favor of the plaintiff and an order overruling 
the defendant’s motion for new trial, the defendant appeals. 

Judgment and order affirmed. 

L. E. Waggoner and R. C. Riter, both of Sioux Falls, for appellant. 

B. H. Schaphorst, of Brookings, for respondent. 

WarrEN, Judge. 

Plaintiff brought suit against the defendant to recover damages to his auto- 
mobile in the sum of $500 upon an insurance policy issued by the defendant com- 
pany. The policy contains certain coverages. Among other things, damages 
occasioned by tornado, cyclone, windstorm, hail, earthquake, explosion, and water 
damage. (Italics ours.) There are also certain terms in the policy couched in 
specific language, to the effect, “the car is insured against accidental and external 
discharge of water excluding damage caused by rain, sleet, snow, flood.” 


It appears that on the Sth day of July, 1934, there occurred at Brookings, S. D., 
and nearby vicinity, a severe rainstorm, and that about 214 inches of rain fell in 
a little less than two hours. The water from the rain gathered on the streets 
of Brookings to the approximate depth of 2 feet. These waters broke the base- 
ment windows and ran into the basement of the garage where the plaintiff’s car 
was kept and caused damage to the car, the amount of which is not in controversy. 
The defendant contends that under the provisions of subdivision K, excluding dam- 
ages caused by rain, sleet, snow, or flood, that the particular damage suffered in 
this case comes within the excluding clause and is not covered by the policy, and 
that the loss sustained was not a result of surface waters, but was the direct result 
of rain and flood. 


The case was tried to the court. At the conclusion of the trial the court 
found for the plaintiff. Findings and conclusions were made and thereafter a judg- 
ment entered. A motion for new trial was made which was overruled. The 
cermnies has appealed from the judgment and order overruling the motion for 
new trial. 


Appellant has narrowed the issues to be decided by this court by stating that 
there is no question as to the extent of damages, and by suggesting in its brief 
that the only question to be decided is whether the cause of the damage is one 
covered by this particular policy of insurance. We are therefore called: upon 
to interpret the terms of the policy and determine what damages to the car were 
covered by the policy issued by the appellant to the respondent. Certain excerpts 
from the policy may therefore be helpful in following our views in the considera- 
a construing of the terms of the policy issued by the appellant. They are 
as follows: 
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“* * * 3. Tornado, Cyclone, Windstorm, Hail, Earthquake, Explosion and 
Water Damage, as defined in Paragraph K, page 2. * * * ” 

(Paragraph K.) 

“Tornado, Cyclone, Windstorm, Hail, Earthquake, Explosion and Water Dam- 
age: 

“Tornado, Cyclone, Windstorm, Hail, Earthquake, Explosion, Accidental and 
External Discharge or Leakage of water, excluding damage caused by rain, sleet, 
snow, flood, rupture of tires and explosion within the combustion chamber of an 
internal combustion engme, © °° 

The policy in question was printed on a single sheet of paper, but folded 
so as to make four complete pages. The blank spaces were filled in with a 
typewriter. It contained certain language to the effect that it insured only against 
such risks and perils as were named in the different schedules. The appellant, by 
way of affirmative defense in its answer, and by the argument in its brief, contends 
that the policy does not cover the hazard alleged in the respondent’s complaint, 
and did expressly exempt from its provisions any damage arising by reason of 
rain, sleet, snow, or flood, and that the facts contended for in respondent's 
complaint came within the exclusion provisions of said policy and were not covered. 

Respondent states that his automobile was damaged by water and that such 
damage was expressly provided for within the terms of the policy, as this partic- 
ular peril was included among the other perils listed on the front page of the 
policy, as shown in the above quotations. 

It is apparent that the word “rain” may be eliminated from consideration, as 
the undoubted intention in using the word “rain” was to exclude damage to the 
car by direct contact with falling rain, and for illustration we might say in case 
of windows left open admitting rain which might do damage to the upholstery 
and interior of the car. 

[1] Was this gathering of water, flood water, or might it be called surface 
waters? If it was flood water, then no recovery could be had on account of the 
exclusion stated in the policy. From an examination of a number of authorities, 
it would seem that the water which diffused and squandered itself over the surface 
in the territory of Brookings can in no sense be called flood waters but partakes of 
all of the characteristics contained in various definitions of what constitutes sur- 
face water. In Thompson v. New Haven Water Co., 86 Conn. 597, 86 A. 585, 588, 
45 L.R.A.(N.S.) 457, the court considered a large number of cases and stated 
that their conception of surface water in their jurisdiction was one not sufficiently 
comprehensive to embrace flood water escaped from channels in large volume and 
flowing in masses to its destination in some larger or more permanent body. The 
court further indicated through its observations that “ ‘surface water may be defined 
as waters on the surface of the ground which are of a casual or vagrant char- 
acter, following no definite course, and having no substantial or permanent exist- 
ence, and which are lost by being diffused over the surface of the ground,’ * * * 
with no permanent source of supply or regular course, * * * water is surface water 
while it is oozing through soil or diffusing and squandering itself over the surface, 
following no defined course.” The court, further commenting upon the various 
definitions, states: “But they serve to indicate that water moving in volume, whose 
source is a stream, is excluded, and that conditions presenting the general appear- 
ance upon the surface of the earth of those created by rain or snowfall are those 
intended to be embraced. There are cases which appear to limit the term to 
water which had its immediate source in rains or melting snow. Crawford v. 
Rambo, 44 Ohio St. [279], 287, 7 N.E. 429.” We are satisfied that the water which 
caused the damage was in no sense flood water, and that it was what is ordinarily 
known as surface water. The Supreme Court of Washington, in the case of 
Miller v. Eastern Ry. & Lumber Co., 84 Wash. 31, 146 P. 171, 173, quotes with 
approval a definition of surface water from Kinney on Irrigation and Water 
Rights, § 318, and we quote: “ ‘ “Surface” water may be defined as water on the 
surface of the ground, the source of which is-so temporary or limited as not to be 
able to maintain for any considerable time a stream or body of water having a well- 
defined and substantial existence.’ ” 

In Seufert v. Cook et al., 74 Cal.App. 528, 241 P. 418, 421, the court, after 
an examination\of a number of cases touching the distinction between flood and 
surface waters, said: “The cases also touching upon these questions draw a 
clear distinction between what are called surface waters, i. e., rainwater moving 
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across the country, and not coming from any definite source, flood waters, or 
waters spreading out from overflowing streams having definite channels, and the 
Gongs of the waters ordinarily flowing within the banks of well-defined chan- 
nels. 

In a later case, Le Brun v. Richards, 210 Cal. 308, 291 P. 825, 828, 72 A.L.R. 
336, the Supreme Court of California distinguished between flood waters and 
surface waters, as follows: “Flood waters are those which escape from a stream 
or other body of water and overflow the adjacent territory. McDaniel v. Cum- 
mings, supra [83 Cal. 515, 23 P. 795, 8 L.R.A. 575]; Gray v. Reclamation District, 
supra [174 Cal. 622, 163 P. 1024]; Horton v. Goodenough, supra [184 Cal. 451, 
194 P. 34]. Surface waters are those which are produced by rainfall, melting 
snow, or springs, and which in the case of the two first-mentioned sources are 
precipitated, and in the case of the last-mentioned source, rise upon the land. See 
cases cited supra. Such waters are not divested of their character as surface 
waters by reason of their flowing from the land on which they first make their 
appearance onto lower land in obedience to the law of gravity.” 

To us it is quite clear that the heavy rain which fell, after it reached the 
ground, was no longer rain, but became water and falls within that classification 
of waters which is known as surface water, and therefore under the terms of 
the policy the damage caused to the automobile was included under paragraph 
C-3, as defined by paragraph K, which covers the peril known as “water damage.” 

{2] The policy should be construed so as to carry out the intention of the 
parties, and it appears from the language of the whole instrument, viewed in the 
light of the surrounding circumstances, that the object and purpose of the contract 
was to insure respondent’s automobile against water damage such as took place 
when the surface water broke through the basement windows of the garage. Con- 
tracts of insurance should be liberally construed to accomplish the purpose for 
which they were made. The reason for these rules is that the contract is written 
and prepared by the insurance company. Edge v. Insurance Co., 20 S.D. 190, 
105 N.W. 281. 

The judgment and order appealed from are affirmed. 

All the Judges concur. 


AMERICAN TRUST & BANKING CO. v. PARSONS. No. 5. 
Court of Appeals of Tennessee, Eastern Section. April 3, 1937. 
Certiorari Denied by Supreme Court July 3, 1937. 
108 Southwestern Reporter (2d) 187. 
7. SETTLEMENT. 


A settlement, under which an insurance company carrying public liability 
insurance upon the automobile of plaintiff's deceased husband paid a certain sum 
of money to the estate of owner of other automobile involved in collision as well 
as other persons injured in the accident, was not an “accord and satisfaction” as 
respects plaintiff’s right to maintain death action against estate of other auto- 
ruobile owner, where plaintiff received nothing as result of the settlement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal in Error from Circuit Court, Hamilton County; Oscar Yarnell, Judge. 

Action by Bonnie Crews Parsons against the American Trust & Banking 


Company, administrator. Judgment for plaintiff, and defendant appeals in error. 
Affirmed. 


C. G. Milligan and Shepherd, Curry & Levine, all of Chattanooga, for plain- 
tiff in error. 

Whitaker & Whitaker, of Chattanooga, for defendant in error. 

McAmis, Judge. 


The American Trust & Banking Company, administrator of the estate of 
Albert Garnier, deceased, has appealed in error to this court from a verdict and 
judgment rendered in the circuit court of Hamilton county in the sum of $5,000, 
in tavor of Mrs. Bonnie Crews Parsons, as the surviving widow of W. H. Par- 
sons, Jr., who died as the result of an automobile accident occurring in the 
State of Florida on June 1, 1932. Mr. Garnier was also killed in the same acci- 
dent, and the American Trust & Banking Company of Chattanooga qualified as 
his administrator. The declaration alleges that under the laws of the State of 
Florida an action in tort survived to plaintiff as the surviving widow of the 
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deceased, W. H. Parsons, Jr., and against the estate of Albert Garnier, notwith- 
standing his death prior to the institution of suit. We shall herein refer to the 
parties by name, or as plaintiff and defendant as they appeared in the court 
below, rather than as plaintiff in error and defendant in error. 

Section 4211 of the Comp.Gen.Laws and section 2571, Rev. Gen. Statutes of 
the State of Florida, provide as follows: 

“Suits for persoal injuries.—All actions for personal injuries shall die with the 
person, to wit: Assault and battery,,slander, false imprisonment, and malicious 
prosecution; all other actions shall and may be maintained in the name of the repre- 
sentatives of the deceased.” 

Upon appeal to the Supreme Court from the judgment of the circuit court 
sustaining a demurrer to the declaration, it was*held that the averment that a 
right of action survived against the estate of the wrongdoer tendered an issue of 
fact which might be established or refuted on the trial by evidence of the con- 
struction placed on such statutes by the courts of the State of Florida and the 
cause was remanded for a trial upon the merits. Parsons v. American Tr. & 
Banking Co., 168 Tenn. 49, 73 S.W.(2d) 698. ; 

The case has been tried three times in the circuit court. At the first trial 
a mistrial was entered because of the inability of the jury to agree. Defendant 
preserved a wayside bill of exceptions and by separate assignments of error 
challenges the action of the court in declining to grant a motion for directed 
verdict at the first trial as well as the action of the court in striking from the 
record certain pleas. The second trial resulted in a verdict in favor of plaintiff 
which was set aside upon motion for a new trial. No exceptions were preserved 
with respect to it. The third trial resulted in a verdict in the amount alread 
indicated in favor of plaintiff which was approved by the court and from whic! 
defendant has appealed in error and assigned a separate group of errors in this 
court. 

In reviewing the action of the court both at the first trial and at the last 
trial, we shall first consider the assignments dealing with the survival of the 
cause of action against the estate of Mr. Garnier under the laws of the State 
of Florida. In so doing, and hereafter in this opinion, we shall refer to the two 
trials under review as the first trial and second trial. 

Following the remand of the case by the Supreme Court, it does not appear 
that defendant further contested the question of the survival of the action 
against the estate of Mr. Garnier until the motion for a new trial was filed on 
July 3, 1936, following the second trial of the case on June 23, 1936. Incor- 
porated in this motion is contained a motion that the court direct a verdict in 
favor of defendant because the action did not survive against the estate of Mr. 
Garnier under the terms of the statute or the construction of the same by the 
courts of Florida. The first trial was held on June 18, 1935, when, at the con- 
clusion of plaintiff's evidence and at the close of all the evidence, defendant 
moved the court generally for a directed verdict in its favor. A formal motion 
for a directed verdict was later, and on July 3, 1935, filed, but in neither of the 
oral motions for a directed verdict nor in the formal motion later filed after the 
verdict of the jury had been rendered did defendant raise the question of the 
right of survival. At the second trial defendant at the close of plaintiff’s proof 
in chief as well as at the close of all the evidence orally nfoved the court gener- 
ally for a directed verdict in its behalf. In neither of these oral motions was 
this question raised. ‘Until the filing of the formal motion for a new trial and 
a directed verdict following the trial of the case on June 23, 1936, and the ver- 
dict of the jury in favor of plaintiff, this question seems to have been passed 
over and not considered either by the court or counsel. In both trials, at the 
close of plaintiff’s evidence, the decisions of the Supreme Court of Florida, 
notably the decision of that court in Waller v. First Savings & Trust Company, 
103 Fla. 1025, 138 So. 780, as reported in the Southern Reporter, were introduced 
by stipulation as a part of plaintiff’s proof. Defendant interposed no objection 
to the introduction of these decisions in evidence upon the ground now asserted 
that they fail to support the insistence of plaintiff that the right of survival 
against the estate of a wrongdoer exists under the statutes set out in the declar- 
ation, 

It seems to be now conceded that under the laws of the State of Florida an 
action of tort survives against the estate of the tort-feasor. In any event, the 
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majority of the court clearly so held in Waller v. First Savings & Trust Com- 
pany, supra. However, it is insisted that while the right of survival exists it is 
by virtue of the Constitution and common law of Florida and not by reason of 
the statute upon which plaintiff’s cause of action is laid in the declaration. 
Hence, it is insisted that there is no evidence to sustain the verdict and judg- 
ment and the court erred in refusing to direct a verdict in favor of defendant. 
Reduced to its ultimate effect, the essence of this insistence is that, while under 
the proof introduced such an action survives under the laws of the State of 
Florida, i. e., the Constitution and common law of that state, there is a fatal 
variance between the averments of the declaration that such right exists under 
the statute and the proof establishing the existence of the right under the Con- 
stitution and common law. 

{1] While the question appears not to have been directly decided in any 
reported case in this state, it is held that a variance between the pleadings and 
proof is not available upon appeal unless the variance is specifically pointed out 
at the trial in time to give the plaintiff an opportunity to amend the declaration, 
Pickett v. Kuchan, 323 Ill. 138, 153 N.E. 667, 49 A.L.R. 499. 

[2] In the cited case the court enunciates the rule that where a general 
motion for a directed verdict is made without specifically raising the question of 
eae between the pleadings and proof an objection upon that ground is 
waived. 

[3-5] As we have already seen, general motions for directed verdicts were 
made at both trials at the conclusion of all the evidence without raising the 
question of variance, and we think the defendant by so doing waived its right 
to rely upon a variance between the declaration and the proof. It is true the 
question was raised after the jury had rendered its verdict by the formal motion 
for a directed verdict following the second trial, but it was then too late for 
plaintiff to amend her declaration. The objection is not jurisdictional but is of 
a technical nature, and since it was made after the conclusion of the trial and 
after it was too late for plaintiff to amend her declaration, we think any doubt as to 
the sufficiency of the proof to accord with the averments of the declaration should 
be resolved in favor of plaintiff. We do not think the circuit judge should be 
convicted of error for refusing to entertain such an objection made for the first 
time after three trials all of which were tried upon the same evidence with respect 
to the laws of Florida. 

“In the absence of objection to the introduction of evidence on the ground 
that it is inadmissible under the pleading, and in the absence of a proper and 
seasonable objection on the ground of variance, evidence of a matter not pleaded 
or not specifically or sufficiently pleaded may be admitted and considered and 
the party introducing the evidence is entitled to the benefit of any cause of 
action or defense established thereby. * * *” 49 C.J. 828, § 1227. 

[6] In Brown v. Brown, 159 Tenn. 551, 554, 20 S.W.(2d) 1037, 1038, Mr. Jus- 
tice Chambliss, in considering a somewhat similar question, said: 

“While proof may not be looked to to supply jurisdictional or other essential 
requirements of pleading, a doubt as to the sufficiency of the notice conveyed 
by allegations in the pleadings may be resolved against a defendant when it 
appears that the defendant proceeds in apparent acceptance of the sufficiency 
of the pleading in this particular, and when in the progress of the cause all 
possible doubt is removed by the proof in ample time for the protection of the 
defendant. This is in harmony with our practice and holdings.” See, also, 
Wishone v. Yellow Cab Company (Tenn.App.) 97 S.W.(2d) 452. 

[7, 8] Other assignments of the first group relate to the action of the court 
in sustaining a motion to strike defendant’s pleas of res adjudicata and accord 
and satisfaction. These pleas are based upon a settlement and judgment based 
thereon by which an insurance company carrying public liability insurance upon 
the automobile of Mr. Parsons paid a certain sum of money to the estate of Mr. 
Garnier and other persons injured in the accident. Proof was introduced over 
the objection of defendant to show that plaintiff was not served with process in 
that proceeding and was unaware that such a settlement was in progress or that 
it had been made at the time of the institution of this suit. This is the undis- 
puted evidence ‘upon this question. The plea of accord and satisfaction was 
properly stricken for the reason that, according to the undisputed evidence, 
Mrs. Parsons received nothing as a result of the settlement and the plea of 
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res adjudicata was inapplicable for the very apparent reason that Mrs. Parsons 
was not a party to the proceedings. Other assignments are made to the action 
of the court in the first trial to which we need not specifically refer, except the 
first assignment to the effect that there is no evidence to sustain the verdict 
which will be considered along with assignment number seven upon the same 
ground included under the second group of assignments. 

[9-11] The accident out of which this suit arose occurred on State Highway 
No. 5 approximately four miles north of the village of Archer, Fla. Mr. Parsons 
was going south riding in his Lincoln automobile driven, at the time of the acci- 
dent, by his brother-in-law, Mr. Crews. Mr. Garnier was proceeding north 
driving a two-seated Marmon automobile, with his wife on the front seat beside 
him and his daughter, then thirteen years of age, and a negro servant woman 
in the back seat. 

The accident occurred after dark, some time between 8 and 8:30 p.m. Both 
automobiles had their lights burning as they approached the scene of the acci- 
dent. 

According to the testimony of Mr. Crews, the driver of the Lincoln auto- 
mobile in which Mr. Parsons was riding, he dimmed his lights as required by 
the Florida statute when he observed the approach of the Garnier car. This 
testimony is supported by the testimony of two witnesses for plaintiff who were 
traveling behind the Garnier car going north. Mr. Crews testified that he was 
traveling at the rate of about forty-five miles per hour, which is within the 
statutory limit in the State of Florida. There is no dispute of this testimony, 
and there is some evidence that as he passed the home of the witness S. P. 
Hodge located a short distance north of the point of accident, he was traveling 
about twenty-five miles per hour. It is in evidence that under the laws of the 
State of Florida automobiles traveling on the highway at night are required to 
dim lights within two hundred feet of an approaching vehicle. It is charged 
that Mr. Garnier failed to dim his lights and was traveling at the rate of sixty 
miles per hour in violation of the speed statute of forty-five miles per hour. 
It is insisted that the violation of these statutes constitutes negligence per se 
which the jury may have found was the proximate cause of the accident. 

Mr. Crews testified that the Garnier car had its bright lights burning; that 
the lights were not dimmed, as required by the statute, up until the instant the 
cars collided; that the bright lights partially obstructed his vision and prevented 
his seeing a one-horse wagon driven by the witness Durrance traveling on the 
right side of the highway going south, until he was within from thirty to fifty 
feet of the wagon which was not equipped with lights. He states that before 
seeing the wagon, because of the bright lights of the Garnier car, he depressed 
his brakes and reduced his speed to below forty-five miles per hour; that when 
he suddenly saw the wagon ahead of him, it being impossible to stop in the inter- 
vening distance, he attempted to pull to the left but the right rear fender of the 
car struck the left rear wheel of the wagon, deflecting the car from the right 
side of the highway to the left and into the side of the oncoming Marmon. He 
states that when he struck the wheel of the wagon he was traveling at about 
thirty-five miles per hour and that he was traveling at from ten to fifteen miles 
per hour when the collision occurred. He fixes the speed of the Garnier car at 
sixty miles per hour, basing his opinion, as he says, upon the noise of the motor 
and the time required for it to travel from the point where it was first observed 
ty him to the point of collision. 

The witnesses Christian and Albertson testified that they came up behind 
the Garnier car about a quarter of a-mile north of the village of Archer; that 
they were driving at about sixty or sixty-two miles per hour; that they watched 
the red tail-light of the Garnier car which was about a quarter of a mile in 
front of them; and that in the three miles traveled after they first observed the 
Garnier car they remained approximately the same distance behind it. Thev 
state that the road between Archer and the point of the accident is straight 
and practically level and that they saw the tail-light of the Garnier car until 
it went out as a result of the collision. 

Viewed in the light most favorable to plaintiff, we think the foregoing testi- 
mony of Mr. Crews and of Christian and Albertson constitutes material evidence 
to support a jury finding that Crews was driving at a careful and lawful rate of 
sveed upon his proper side of the highway as he approached the scene of the 
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accident and that Mr. Garnier failed to dim his lights and was driving in excess 
of forty-five miles per hour. It is true the Marmon car traveled a distance of 
approximately thirty feet on the shoulder to the right of the paved surface going 
north and that the accident occurred on Mr. Garnier’s side of the highway. In 
the absence of any explanation on the part of Mr. Crews, the fact that when 
the collision occurred he was upon the wrong side of the highway would leave 
an inference that he had lost control of his car as a result of his own negligence. 
However, he states that his failure to observe the presence of the wagon was 
caused by the blinding lights of the approaching Garnier car which, according 
to his testimony, failed to have its lights dimmed up to the time of contact. 
If this testimony be accepted as true, it affords a basis for a finding that the 
proximate cause of the accident was the failure of the driver of the Garnier car 
to observe the statute and dim the lights and tends to absolve Mr. Crews of 
negligence in colliding with the wagon and thus losing control of his car. 
[12-14] There is countervailing evidence to the effect that Mr. Garnier was 
not exceeding the speed limit and that he dimmed his lights as required by 
statute within two hundred feet of the point of collision, but, upon motion for a 
directed verdict, the court cannot weigh the evidence, and if, in the view of the 
evidence most favorable to plaintiff, there is any evidence to support a recovery, 
it is the duty of the court to submit the case to the jury. It is insisted that when 
the Garnier car reached a point two hundred feet distant where it was required 
by statute to dim its lights the Lincoln car had already collided with the wagon 
and that, therefore, if Mr. Garnier failed to dim his lights his failure to do so 
could not have been a contributing cause of the collision. Considering the rel- 
ative speed of the two cars as fixed by the witnesses for plaintiff and the dis- 
tance traveled by the respective cars after the collision with the wagon, the jury 


would have been warranted in finding, as Mr. Crews testified, that when Mr. 
Crews lost control of his car as a result of the collision with the wagon the Gar- 
nier car must have been less than two hundred feet away. Furthermore, whether 
the lights on the Garnier car were dimmed or not there is material evidence that 
the Garnier car was traveling approximately sixty miles per hour in violation of 
the speed statute, and the jury may have found that the excessive speed of the 
Garnier car was the proximate cause of the accident. 


{15} The further point is made that the physical condition of the highway 
and the position of the two cars following the accident were such that testimony 
to the effect that the Garnier car was traveling at sixty miles per hour could 
not be true. Without discussing this evidence in detail, we may say that we do 
not think this evidence is so inconsistent with the testimony of plaintiff’s wit- 
nesses that their testimony may be rejected as palpably untrue. 

Finding no error in the judgment below, it is affirmed, with costs. 

Portrum and Ailor, JJ., concur. 
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CASUALTY 


STATE ex rel. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
Limited v. HOSTETTER et al., Judges. No. 35318. 
Supreme Court of Missouri, Division No. 1. June 30, 1937. 
Rehearing Denied July 30, 1937. 


108 Southwestern Reporter (2d) 17. 
1. CONSTRUCTION. 


Where policy is open to different construction, that most favorable to insured 
must be adopted ; but, where language of policy is unambiguous, such language 
must be given its plain meaning. 


(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 


Certiorari by the State, on the relation of Ocean Accident & Guarantee Cor- 
poration, Limited, a corporation, against Honorable Jefferson D. Hostetter and 
others, Judges of the St. Louis Court of Appeals, as respondents, to quash the 
opinion of the Court of Appeals in Blanke-Baer Extract & Preserving Company 
against Ocean Accident & Guarantee Corporation, 96 S.W.(2d) 648. 


Writ quashed. 


Joseph N. Hassett and Ernest E. Baker, both of St. Louis, for relator. 
Leahy, Walther, Hecker & Ely, of St. Louis, for respondents. 


_ Jacob M. Lashly, of St. Louis, for Hartford Accident & Indemnity Co., amicus 
curiz. 


Sullivan, Reeder & Finley, of St. Louis, amici curiz. 
Hays, Judge. 


This is a proceeding upon our writ of certiorari directed to the St. Louis 


Court of Appeals, and issued on the ground that its opinion rendered in the case 
of Blanke-Baer Extract & Preserving Company v. Ocean Accident & Guarantee 
Corporation, 96 S.W.(2d) 648, 650, is in conflict with certain decisions of this 
court and that the record accordingly made should be quashed. On the question 
of conflict the relator cites the cases of State ex rel. Mutual Benefit Health & Acci- 
dent Ass’n v. Trimble, 334 Mo. 920, 68 S.W.(2d) 685; Wendorff v. Missouri State 
Life Ins. Co., 318 Mo. 363, 1 S.W.(2d) 99, 57 A.L.R. 615; Prange v. Insurance 
Co., 329 Mo. 651, 46 S.W.(2d) 523, 80 A.L.R. 950; State ex rel. Boeving v. Cox 
et al., 310 Mo. 367, 276 S.W. 869; State ex rel. Calhoun et al. v. Reynolds et al., 
289 Mo. 506, 233 S.W. 483. 

It appears from said opinion that said case on which this proceeding is predi- 
cated is an action over, brought by respondent as an insured employer to recover, 
as for indemnity, from appellant, the insurer, money paid by the employer in 
discharging a judgment obtained against it by its employee, one Florence Schaales, 
in a suit prosecuted by her for damages which she sustained in the performance 
of her said employer’s work. 

Quoting now from said opinion: “The petitions filed by Florence * * * allege 
that Florence from and after October, 1926, was in the employ of the plaintiff, 
and while so in its employ she was seriously and permanently injured and damaged 
as a direct result of the negligence of [her employer].” The opinion sets out the 
constitutive facts as follows: “While working for [her said employer] she washed 
olives. While washing the olives water would splash upon her and drip from 
her apron upon her clothing so that she was wet from her waist down. The 
sewer at times became clogged so that the floor became flooded and the water stood 
in pools on the floor, and Florence in the course of her work walked through the 
water over the floor. Her feet were always wet. The room where she worked 
was cold, and she contracted colds during the wintertime. She would just get 
over one cold and then catch another. This was particularly so during the last 
winter she worked. Her clothing was made wet by the water splashed as she 
handled the olives. After leaving plaintiff's employ, it was discovered that she 
was suffering from active tuberculosis of the lungs, which the testimony of her 
physicians tends to show resulted from the lowering of her resistance by reason 
of the colds contracted while working for [said employer].” 

Said opinion discloses that after. due notice given by the employer before the 
Schaales action was instituted, and again after it was instituted, the insurance 
company declined to defend the same. By necessary implication the Court of 
Appeals held that the judgment therein was conclusive in the action over, as to the 
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facts established in the damage action, under the established rule. See Dolph y. 
Maryland Casualty Co., 303 Mo. 534, loc. cit. 546, 261 S.W. 330. The opinion then 
stated the contention of the insurance company to be “that policy * * * clause 1 
(b), insures against personal injuries sustained by reason of accident, and that 
the evidence wholly fails to show that Florence Schaales sustained any such injur- 
ies”; and the court affirmed the action of the trial court, after proceeding to 
rule such contention as follows: 

“Tt will be observed that clause 1 (b) insures plaintiff against liability imposed 
by law for damages on account of ‘personal injuries’ to its employees. The term 
‘personal injuries’ is not limited or defined. It is not required that the injury 
result through physical violence, producing at the time objective symptoms thereof. 
Nor is it defined as violence to the physical structure of the body. Diseases are 
not excluded. Injuries with such limitations and exclusions are fully covered 
by clause 1 (a) of the policy. 

“Clause 7, in which the phrase ‘sustained by reason of accidents’ is indifferently 
and obscurely introduced, is intended to limit and define the injuries insured with 
respect to the policy period rather than to characterize the injuries insured. It 
is obvious that clause 1 (b) is intended to cover such personal injuries to plaintiff's 
employees, for which plaintiff shall become liable, as are not covered by clause 
1 (a). It should be observed that the policy insures against liability—not against 
accidents. The language is, ‘the liability imposed by law for damages on account 
of personal injuries.’ It could hardly be broader. The term ‘personal injury,’ 
where, as here, it is used in the sense of ‘bodily injury,’ may cover any harmful 
effect upon the body whether by violence or by disease. The term is frequently 
used in both the broader and more limited sense. It was evidently used in the 
broader sense in clause 1 (b) of the policy with which we are here concerned. 
[Citing numerous authorities.]” 

This proceeding may properly be ruled under the authority of the decision in 
the case of State ex rel. Metropolitan Life Ins. Co. v. Allen, 337 Mo. 525, loc.cit. 
531, 532, 85 S.W.(2d) 469, in which a like claim and contention were by the 
contender made and by this court denied (the brief in that case as printed in the 
state report cites the line of cases herein above). 


[1-4] Therein the court stated the applicable rule, which in substance is found 
in the Wendorff Case, supra, 318 Mo. loc.cit. 370, 1 S.W.(2d) loc.cit. 101, as 
follows: Unequivocal language in an insurance contract is to be given its plain 
meaning. Such a contract should be construed as a whole; but, in so far as it 
is open to different constructions, the most favorable to the insured must be 
adopted. It was within the province of the Court of Appeals to determine the 
question of. ambiguity vel non. The court did so, and found the contract in ques- 
tion to be ambiguous and accordingly construed it. The only rule of law which 
the relator claims the opinion violates is the rule that unambiguous contracts are 
not open to judicial construction. The contracts before the court in the cases 
cited by relator do not construe insurance policies with like, similar, or analogous 
provisions to those here presented. Hence it cannot be said that said opinion 
conflicts with controlling decisions of this court on similar facts. The question 
of the correctness or incorrectness of the Court of Appeals’ decision on the merits 
of the case is of no proper concern of this court. The actual question of concern 
is: Did that court in attaining the result apply the properly applicable principles 
or rules of law to the matter before the ane 

[5] The problem before the Court of Appeals for determination was as to 
which branch of the rule above stated was applicable to the policy in question. 
That court made the determination. The question before us is to determine whether 
there is substantial reason for doubt and uncertainty in respect of the meaning of 
the instrument. 

[6] Respecting this question we observe: Examination of the words of para- 
graph 7 of the policy, considered in connection with the other paragraphs, discloses 
ample cause for doubt concerning their meaning. The circuit court and the Court 
of Appeals reached different conclusions. Among the decisions in various states 
involving insurance policies that contained identically the same provisions as these 
now before us there is diversity of opinion, in view of which we are of opinion 
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there was present in the instant case substantial basis for the Court of Appeals’ 
action in judicially construing the questioned policy. 

The .writ is quashed. 

All concur. 


SOUKOP v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited, 
OF LONDON, ENGLAND. No. 33873. 
Supreme Court of Missouri. June 5, 1937. 
Rehearing Denied July 30, 1937. 
108 Southwestern Reporter (2d) 86. 


1. GARNISHMENT. 

In garnishment proceeding instituted by employee against employer’s insurer 
to collect a default judgment rendered against employer, parties were mutually 
bound by issues adjudicated by judgment. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. PERSONAL INJURY. 

The employment of term “personal injuries” within employers’ liability policies 
which provided for payment under Workmen’s Compensation Law, and for indem- 
nity of employer against loss because of liability imposed for damages for injuries 
to employees, presented an ambiguity requiring legal construction of policies. 

(For other-cases, see Insurance, Dec. Dig. § 146[1].) 

4. ACCIDENT. 

The word “accident” within employers’ liability policies indemnifying employer 
against liability imposed by law for damages on account of injuries, and providing 
that agreement should apply only to injuries sustained by accident occurring during 
policy period, as applied to partial paralysis resulting from lead poisoning of 
employee must be construed in broad sense and as correlative to “personal injuries” 
as denoting injury to physical body of person, or to reputation, or to both 
(Mo.St.Ann. §§ 13234, 13252-13255, pp. 4796, 4803-4805) 

(For other cases, see Insurance, Dec. Dig. § 435.) 

. AMBIGUITY. 

A policy must be liberally construed in’favor of insured so as not to defeat 
without a plain necessity his claim to indemnity which in making insurance it was 
his object to secure, and when words are susceptible of two interpretations, that 
which will sustain insured’s claim must be adopted, since language employed in 
policy is that of insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. LEAD POISONING. 

A partial paralysis of employee from lead poisoning arising out of employer’s 
negligence in failing to furnish specified contrivances and reasonably safe and 
healthful establishment for employee as required by statutes was an “accident” 
within employers’ liability policies indemnifying employer against liability imposed 
by law for damages on account of injuries and which policies provided that 
agreement should apply only to injuries sustained by reason of accidents occurring 
within policy period (Mo.St.Ann. §§ 13234, 13252-13255, pp. 4796, 4803-4805). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. NOTICE. 

Under employers’ liability policies indemnifying employer against liability 
imposed by law for damages on account of injuries sustained by employees, 
employer of employee who suffers partial paralysis resulting from lead poisoning 
need not. give insurer notice until such time as facts of injury and its progress 
suggest to reasonable person possible liability of insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

8. CONSTRUCTION. 

In construing employers’ liability policies containing ambiguous terms, court 
will consider policies as a whole and will seek to ascertain what was main. object 
of parties, and to effectuate their intention by application of settled legal principles 
of interpretation. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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9. CONSTRUCTION. 

No substantive clause in a policy should be allowed to perish by construction 
unless unsurmountable obstacles preclude any other course. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

10. CONSTRUCTION. 

A court should give a policy such construction, looking to policy as a whole, 
that each clause will have some effect. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

11. CONSTRUCTION. 
Seeming contradictions in a policy must be harmonized if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

12. CONSTRUCTION. 

A construction which entirely neutralizes one provision of a policy should not 
be adopted if policy is susceptible of another construction which gives effect to 
all of its provisions and is consistent with general intent. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Leedy and Tipton, JJ., dissenting. 

En Banc. 

j ae from St. Louis Circuit Court, Division No. 17; Claude O. Pearcy, 
udge. 

Garnishment proceeding by William Soukop against the Employers’ Liability 
Assurance Corporation, Limited, of London, acted, garnishee of Scott Ford, 
doing business as the Scott Ford Battery Company. From a judgment the 
garnishee appeals. 

Affirmed. a 

James R. Sullivan and Arthur R. Wolfe, both of Kansas City, Bishop & 
Claiborne and George E. Heneghan, both of St. Louis, for appellant. 

Douglas H. Jones and J. R. Vettori, both of St. Louis, for respondent. 

Boyle & Priest, Geo. T. Priest, Robt. E. Moloney, and C. S. Cullenbine, all of 
St. Louis, for National Pigments and Chemical Co. : . 

_Jacob M. Lashly, of St. Louis, for Hartford Accident & Indemnity Co., amicus 
curiz. 

Leahy, Walther, Hecker & Ely, of St. Louis, for Blanke-Baer Extract & 
Preserving Co. 
© Lewis, Rice, Tucker, Allen & Chubb, of St. Louis, for Beehler Steel Products 

oO. ; 
_Igoe, Carroll & Keefe, of St. Louis, for Meier & Pohlmann Furniture Co., 
amici curie. 

Hays, Chief Justice. 


This is a garnishment proceeding, instituted to collect a judgment of $15,000, 
obtained by the respondent against the judgment defendant, Scott Ford, doing 
business as Scott Ford Battery Company. The trial court directed a verdict in 
favor of the respondent and against the appellant. Appellant has appealed from 
the judgment entered on this verdict. 


_ _ [1,2] The parties herein are mutually bound by the issues adjudicated by said 
judgment (by default) recovered against Ford. Dolph v. Maryland Casualty 
Company, 303 Mo. 534, loc. cit. 546, 261 S.W. 330. The petition in which alone 
the issues were formulated and upon which said judgment was founded, alleges, 
among other things, that the plaintiff was employed by Ford from May 15, 1930, 
until December 30, 1931, and that the plaintiff in the work of his employment 
contracted the disease of lead poisoning, from which he suffered partial paralysis, 
on account of the negligence of Ford—negligence in many particulars specified 
in said petition—arising out of his violation of the duties incumbent upon him as 
employer to furnish specified contrivances and a reasonably safe and healthful 
establishment or place for plaintiff and other employees to work in, as provided 
by the statutes pertaining to the health and safety of employees. R.S.1929, §§ 
13234 and 13252 to 13255, inc. (Mo.St.Ann. §§ 13234, 13252-13255, pp. 4796, 4803- 
4805). Particularly applicable among the statutes is section 13253 (Mo.St.Ann. 
§ 13253, p. 4804), which in effect declares that the handling of or contact with 
lead and its derivatives as involved in the labor of processing, in harmful quantities 
or under harmful conditions (as appeared in the case at bar), is especially dan- 
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gerous to the health of the employees. The violation of such statutes by an 
employer constitutes actionable negligence. Dodd v. Stove & Furnace Co., 330 
Mo. 662, 670, 51 S.W.(2d) 114. 

The appellant contends that plaintiff’s condition was not caused by accident 
within the meaning of that term as used in the two policies of insurance in suit 
and hence not within the coverage thereof; wherefore appellant was entitled to 
a directed verdict. The respondent seeks to uphold the action of the trial court 
upon the theory that the policies were to indemnify said Ford for loss sustained 
by any employee under the Workmen’s Compensation Laws and also indemnify 
said employer’s loss by reason of the liability imposed upon him by law for 
damages on account of personal injuries sustained by respondent, during the period 
of his employment, as the result of his employer’s negligence. 

The essential provisions of the policies are as follows: 

“The Employers’ Liability Assurance Corporation, Limited, of London, Eng- 
land, (hereinafter called the corporation) does hereby agree with this employer, 
named and described as such in the declarations forming a part hereof, as respects 
personal injuries sustained by employes, including death at any time resulting there- 
from as follows: 

“One (a) To pay promptly to any person entitled thereto under the Work- 
men’s Compensation Law and in the manner therein provided. * * * 

“One (b) To indemnify this employer against loss by reason of the liability 
imposed upon him by law for damages on account of such injuries to such of said 
employes as are legally employed wherever such injuries may be sustained within 
the territorial limits of the United States of America or the Dominion of Canada. 
*** 

“Two. To serve this employer (a) by the inspection of work places covered 
by the policy * * * and, (b) upon notice of such injuries, by investigation thereof 
and by settlement of any resulting claims in accordance with law. 

“Three. To defend, in the name and on behalf of this employer, any suits or 
other proceedings which may at any time be instituted against him on account of 
such injuries. * * * 

“Four. To pay all costs taxed against this employer in any legal proceeding 
defended by the Corporation. * * * 


“Five. This agreement shall apply to such injuries sustained by any person or 
persons employed by this employer whose entire remuneration shall be included in 
the total actual remuneration for which provision is hereinafter made, upon which 
remuneration the premium for this policy is to be computed and adjusted, and, also 
to such injuries so sustained by the President, any Vice President, Secretary or 
Treasurer of this employer, if a corporation. The remuneration of any such desig- 
nated officer shall not be subjected to a premium charges unless he is actually 


performing such duties as are ordinarily undertaken by a superintendent, foreman 
or workman. 


“Six. This agreement shall apply to such injuries so sustained by reason of 
the business operations described in said declarations which, for the purpose of this 
insurance, shall include all operations necessary, incident or appurtenant thereto, or 
connected therewith, whether such operations are conducted at the work places 
defined and described in said declarations or elsewhere in connection with, or in 
relation to, such work places. 


“Seven. This agreement shall apply only to such injuries so sustained by 
reason of accidents occurring during the policy period limited and defined as such 
in item 2 of said declarations.” : 

“Item 2” of the declarations is as follows: “The period during which the 
policy shall remain in force, unless canceled as in the policy provided (herein 
called the policy period) shall be from May 20, 1931, to May 20, 1932, at twelve 
and one minute o’clock A. M., standard time, as to each of said dates at the place 
where any operation covered hereby is conducted, as respects that operation, 
or at the place where any injury covered hereby is sustained, as respects that 
injury.” 

During the period the respondent was in the employ of the judgment defendant, 
Ford, the Workmen’s Compensation Law did not give compensation for occupa- 
tional disease in any form, and, as already shown, the respondent’s action was not 
brought thereunder. 
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The appellant contends that lead poisoning is an occupational disease; that 
the policy covers only injuries caused by accident and that the term “accident” 
as _used in the policies means accident as defined in that law; that the statutory 
definition thereof, as follows, is identical with the definition at common law: “Acci- 
dent” means “an unexpected or unforeseen event happening suddenly and violently, 
with or without human fault and producing at the time objective symptoms of 
an injury.” R.S.1929, § 3305, subd. (b), Mo.St.Ann. § 3305, subd. (b), p. 8238, 
The conclusion, in effect, is urged that as the event in question did not so happen 
and was not so immediately productive, therefore the respondent’s injury was 
not an accident within the meaning of the law and the policies. Cited by appellant 
in support are Belleville Enameling & Stamping Co. v. U. S. Casualty Co., 266 
Ill.App. 586; U. S. Radium Corporation v. Globe Indemnity Co. et al., 178 A. 
271, 13 N.J.Misc. 316, affirmed by Ct. of Err. & App., 116 N.J.Law, 90, 182 A. 
626; Utica Mutual Ins. Co. v. Hamera et al., 162 Misc. 169, 292 N.Y.S. 811. 

Another member of this court has taken occasion to analyze those cases and 
we shall adopt and set out such analysis, literally in the main, though without 
quotation marks. That will be done after first quoting—as now follows—the 
Workmen’s Compensation Act’s definition of the term that is coupled with “acci- 
dent” as there defined: “The term ‘injury’ and ‘personal injuries’ shall mean only 
violence to the physical structure of the body and such disease or infection as 
naturally results therefrom.” This shows that said act makes these terms correla- 
tive as well as definitive, and the nature of the one is dependent upon the nature 
of the other. So, too, clause 1(a) of the policy expressly limits the nature of the 
accidents and of the personal injuries to such as are thus defined, correlated, and 
fixed by the compensation law. For a subsection (not above set out) of said 
clause 1(a) expressly makes that act a part of the contract “as fully and completely 
as if written therein.” Of course, that pointed language applies clearly and 
particularly to said clause 1(a). But whether the above definitions of those 
correlatives apply to the coverage liability of the employer, in an action brought 
under clause 1(b) of the policy, remains as the paramount question for deter- 
mination. 

Now follows the case analysis mentioned above. 

Belleville Enameling & Stamping Company, in considering policies identical 
with the policies under consideration, ruled that occupational diseases were not 
covered by the policies. The meaning of the word “accident” was neither consid- 
ered nor discussed. It is a short opinion by an inferior appellate court which 
moved on the line of least resistance to a disposition of the case. 

U. S. Radium Corporation involved four indemnity policies as follows: One 
Globe Indemnity Company, two New Amsterdam Casualty Company, and one 
#Etna Life Insurance Company. The general insuring clauses of the Globe and 
New Amsterdam Companies indemnified against loss from liability imposed upon 
the insured for personal injuries “accidentally” suffered during the policy period. 
In the general insuring clause 1(b) presented for our consideration there is no 
reference to “accidental” injuries. The Aitna policy is identical with the policies 
before us. The court ruled that the policies did not cover occupational diseases. 
Again, the meaning of the word “accident” was neither considered nor discussed. 
Furthermore, the opinion relies on Belleville Enameling & Stamping Co. v. U. S. 
Casualty Co., supra, and decisions determining the meaning of the word “accident” 
as used in the compensation law. 


Utica Mutual Insurance Company, by an inferior appellate court, ruled that a 
policy identical with the policy under consideration did not cover occupational dis- 
eases. Again, the meaning of the word “accident” was neither considered nor dis- 
cussed. Furthermore, that decision also relies on decisions determining the meaning 
of the word as used in the compensation law. ; 

[3] Those decisions do not, nor does the appellant, give heed or attach any 
significance to the important phrase “personal injuries” iterated and reiterated in the 
policies, other than to assume that it is used in one and the same sense throughout 
and as thus used it connotes accident in the sense attributed to “accident” in the 
compensation law—possibly under the merely ancillary rule of construction that a 
term repeatedly used in a written document may be presumed to have been used in 
the same sense, unless a proper consideration of the context or the document in its 
entirety otherwise may determine. We are of opinion that such employment of 
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the term “personal injuries” presents an ambiguity requiring a legal construction of 
the policies. 

A brief analysis along this line should not be amiss. It is obvious that “clause 
1(a)” is an insuring clause, the only insuring clause in the policies. Under the 
compensation act the respondent, as employee, had a direct interest in the insurance 
coverage, the benefit of which inured directly to him and his dependents and was 
enforceable by him through a direct proceeding cognizable only by the compensation 
commission and arising out of an “accident” resulting in “personal injuries.” The 
preceeding discussion will have been borne in mind. In the light of that discussion, 
let us briefly examine what precedes clause 1(a) and next clause 1(b), which is 
obviously an express indemnity clause. 

In the beginning the policies state that the insurance company “does hereby 
agree with the employer * * * as respects personal injuries (obviously any and all) 
sustained by employes (also obviously any and all).” 

Next comes clause 1(a) which begins with the words: “To pay promptly * * * .” 

Then comes clause 1(b) which reads as follows: 

“One (b). To indemnify this employer against loss by reason of the liability 
imposed upon him by loss for damages on account of such (personal) injuries to 
such employes as are legally employed. * * * ” 

Thus, down to this point the term “personal injuries” has been employed three 
times ; broadly and all-inclusively in the first instance and limitedly in the second and 
third; in the second in the much limited statutory sense; in the third in an obviously 
broader and more inclusive meaning than as used next before. Let us see what is 
this meaning, if it is not the one purposely narrowed and fixed by statute for 
observance only in proceedings under the compensation law. 

Definitions are plentiful but we shall employ only a few. “Personal injuries,” 
in a contract of insurance, means bodily injuries. 6 Words and Phrases, First 
Series, p. 5340. The words “personal injuries” as defined by lexicographers, jurists, 
and text-writers and by common acceptance, denote an injury either to the physical 
body of a person or to the reputation of a person, or to both. 3 Words and Phrases, 
Fourth Series, p. 90. 

[4] So, also, what has been said above in respect of correlation between “per- 
sonal injuries” and “accident” as employed in the compensation act and in clause 
l(a) herein, inevitably points to the conclusion that a like correlation exists 
between the term “accident” wherever specifically mentioned in the policies as a 
modifier of “personal injuries,” and this latter term as employed in clause 1(b). 
For if accident has any relation or application more restricted than that connoted 
by the general definition just above given of “personal injuries,” then there could 
be no such correlation and said clause 1(b) would be nullified. Therefore, we 
construe “accident,” as applied to respondent’s injuries, in the broader sense and as 
correlative to “personal injuries” in the broad sense defined above. 

In Updike Inv. Co. v. Employers’ Liability Assur. Corporation, 131 Neb. 745, 
270 N.W. 107, 109, a girl recovered damages on the ground that “she was required 
to work in a place which subjected her to cold drafts of air that impaired her 
health and caused the injuries of which she complained.” In that case the meaning 
of the word “accident” in an identical policy was ruled as follows: 

“The term ‘accident’ has many meanings, and when used in a contract of 
indemnity insurance, unless otherwise stipulated, it should be given the construction 
most favorable to the insured. It is true that, generally, accident insurance policies 
provide for risks only where the insured suffers an accidental injury by external 
violent means. There is in the policy in question no attempt to define the term 
‘accident.’ Consequently, the meaning of the word most favorable to the insured 
should be accepted. 

“In Chapin v. Ocean Accident & Guarantee Corporation, 96 Neb. 213, at page 
217, 147 N.W. 465, 467, 52 L.R.A.(N.S.) 227, it was said: ‘The word “accident” is 
susceptibe of and has received many definitions, varying with the connection in 
which it is used. It is: “An event that takes place without one’s foresight or 
expectation; an undesigned, sudden, and unexpected event; chance; contingency; 
often an undesigned and unforeseen occurrence of an afflictive or unfortunate 
character; casualty; mishap.”’ This definition is quoted from Webster’s New 
International Dictionary. In the opinion it was further said: ‘As used in an 





1746 The Insurance Law Journal, Voi. 89 | Dec., 1937 


indemnity policy such as this, we are of the opinion that the word “accident” 
means an undesigned and unforseen occurrence of an afflictive or unfortunate 
character, resulting in bodily injury to a person other than the insured.’” 

It is susceptible of being given such scope that one would hardly venture to 
define its boundaries. Bystrom Bros. v. Jacobson, 162 Wis. 180, 155 N.W. 919, 920, 
L.R.A.1916D, 966. 

[5] In Columbia Paper Stock Company v. Fidelity & Casualty Company, 104 Mo. 
App. 157, 78 S.W. 320, 323, a kidney disease contracted by an employee by handling 
infected rags for her employer was held to be an injury accidentally suffered, within 
the terms of an employer’s liability policy. In that case, in ruling against the con- 
tention put forward that a disease produced by a known cause could not be acci- 
dental, such as dropsy (as there) by the absorption of poison consequent on handling 
infected paper or rags in the course of employment is not covered by the policy, 
the court referred to the well-settled rule: 

“In the interpretation of a policy * * * it must be liberally construed in 
favor of the insured, so as not to defeat, without a plain necessity, his claim to the 
indemnity which, in making the insurance, it was his object to secure. When the 
words are, without violence, susceptible of two interpretations, that which will 
sustain his claim and cover the loss must, in preference, be adopted.” 

See, also, State ex rel. Security Insurance Co. v. Allen et al., 305 Mo. 607, loc. 
cit. 614, 267 S.W. 379. The reason of the rule is, “The language employed is that 
of the company and it is consistent with both reason and justice that any fair doubt 
as to the meaning of its own words should be resolved against it.” Mutual Life 
Ins. Co. of New York v. Hurni Packing Co., 263 U.S. 167, 175, 44 S.Ct. 90, 91, 68 
L.Ed. 235, 31 A.L.R. 102. 

So in view of the foregoing considerations, it cannot correctly be contended, 
though appellant does so contend, that the policies in question are free from 
amiguity. 

Our attention is particularly directed to certain other clauses of the policies in 
the consideration which we necessarily give-to the policies as a whole, the appellant 
regarding the other clauses as being upon a par in importance with what we have 
denominated the insuring and indemnity clauses, though in fact and by their nature 
these last named, in our view, constitute the policies’ reason for existence. The 
other clauses mostly are incidental to clauses 1(a) and 1(b). The first of them, 2, 
authorizing inspection to reduce injuries; next creating additional burdens on the 
insurer, as in clauses 3 and 4; explanatory, as in 5 and 6; the seventh, upon which 
appellant chiefly relies, is said to contain limitations upon both the policy period 
and clause 1(b) in controversy. It is to be noted that in each and all of these, as 
in every preceding part of the policies, the word “injuries” is found—still without 
express definition in any instance, until we reach clause 7, where, also for the first 
time, the word “accident” occurs, thus: 

“Seven. This agreement shall apply only to such injuries so sustained (in the 
employer’s business operations described, or incident or appurtenant thereto or 
connected therewith) by reason of accidents occurring during the policy period 
limited and defined in item 2 of the declarations.” May 20, 1931, to May 20, 1932. 

[6] Indisputably, respondent’s injury was sustained, i. e., suffered, within that 
period. Irrefutably we think upon consideration of the policies as a whole, said 
personal injuries resulting from accident came within clause 1(a) or clause 1(b) 
according as the injuries were, on the one hand, of the particular nature and the 
product of accident, as those two terms are defined in the Workmen’s Compensation 
Act; or, on the other hand, as the injuries suffered were the result of the employer's 
negligence and were within the scope and broader definitions of “accident” and “per- 
sonal injuries” as quoted or given hereinabove. 

Clearly, upon this record said clause 7 is applicable to and restrictive of clause 
1(b) in so far only as it fixes the limits of the policy period, while it is wholly 
applicable to clause 1(a). 


[7] Likewise, provisions in respect of notice of accidents to be given the insurer, 
which provisions the appellant’s counsel argues are applicable to clause 1(b), 
logically pertain and apply only to clause 1(a), which embraced sudden or precipi- 
tant violent accidents producing objective symptoms of an injury. The injury was 
of such character as not to afford a reasonable ground for thinking it might, before 
its observable development, support a claim for damages against the employer. 
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“In such case,” as was said in National Paper Box Co. v. tna Life Ins. Co., 170 
Mo.App. 361, 367, 156 S.W. 740, 742, and approvingly quoted in Chapin v. Ocean 
Accident & Guarantee Corporation, supra, 93 Neb. 213, 147 N.W. 465, loc.cit. 467, 
52 L.R.A.(N.S.) 227, “we think the assured would not be required under the 
reasonable rule of construction we are discussing to give the assurer notice until 
such time as the facts of the injury and its progress began to suggest to a person 
of reasonable care and prudence that a possible liability of the assured to answer 
in damages lurked in them. * * * Frequently an injury apparently too trivial to 
cause any damage or inconvenience develops into a most serious phase. The duty 
of the assured in such instances with respect to giving notice is performed if he 
gives notice within a reasonable time after the injury first takes on a serious 
aspect, an aspect suggestive of a possible claim for damages.” See, also, Colum- 
bia Paper Stock Co. v. Fidelity & Casualty Co., supra. That such notice was so 
given of the injury in question was shown and not disputed. 

[8-12] In arriving at the foregoing conclusions, we have, after considering the 
policies as a whole and in all their parts, sought to ascertain what was the main pur- 
pose or object of the parties to the contracts in making them and to effectuate their 
intention by the application of settled legal principles of interpretation, in substance, 
viz., no substantive clause should be allowed to perish by construction unless 
unsurmountable obstacles stand in the way of any other course; looking to the 
instrument as a whole, courts should give such construction that each clause 
will have some effect and perform some office; seeming contradictions must be 
harmonized, if that course is possible; a construction which entirely neutralizes one 
provision should not be adopted if the contract is susceptible of another construction 
which gives effect to all of its provisions and is consistent with the general intent. 
6 R.C.L. p. 835. 

From all the considerations foregoing, it results that the judgment is affirmed. 

Douglas, J., not sitting. 

Ellison, Frank, and Gantt, JJ., concur. 

Leedy, J., dissents. 
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MISCELLANEOUS 


CARPENTER v. POLICY HOLDERS LIFE INS. ASS’N et al. L. A. 15419. 
Supreme Court of California. June 29, 1937. 
70 Pacific Reporter (2d) 487. 
1. WAGES. 

A statute making wages and salaries of minors, mechanics, salesmen, servants, 
clerks, laborers, and other persons for personal services rendered an insolvent prior 
to liquidation a preferred claim, did not give the president, vice president, and 
secretary-treasurer of insurance corporation a preferential claim for unpaid balance 
of salaries due when corporation passed into liquidation, in the absence of their 
express inclusion, notwithstanding words “salaries” and “other persons” were added 
by amendment (Code Civ.Proc. § 1204, as amended by St.1931, p. 1700). 

(For other cases, see Insurance, Dec. Dig. § 51.) 

Shenk and Edmonds, JJ., dissenting. 

In Bank. 

Appeal from Superior Court, Los Angeles County; Emmett H. Wilson, Judge. 

Proceeding in the matter of the liquidation of the Policy Holders Life Insurance 
Association of which A. B. Jones, Jr., and two others were president, vice president, 
and secretary-treasurer, respectively, by Samuel L. Carpenter, Jr., insurance com- 
missioner of the state of California. From an order decreeing that the claims of 
the officers referred to for salaries in the amount of $200 each were preferred 
claims, the insurance commissioner appeals. 


Reversed. 
U. S. Webb, Atty. Gen., John L. Flynn, Deputy Atty. Gen., Frank L. Guerena, 


of San Francisco, and Eugene P. Fay, of Los Angeles, for appellant. 

Charles D. Warner and Charles R. Thompson, both of Los Angeles, for 
respondents. 

SEAWELL, Justice. 

Petitioner Samuel L. Carpenter, Jr., is insurance commissioner of the state of 
California. Respondents A. J. Scott, A. B. Jones, and A. B. Jones, Jr., were presi- 
dent, vice president, and secretary-treasurer, respectively, of Policy Holders Life 
Insurance Association, a corporation, in March, 1935, when said corporation was 
ordered into liquidation and the state insurance commissioner named as liquidator 
by order of the superior court of Los Angeles county, as provided by law. Said 
insurance commissioner appeals from an order thereafter made by said court, which 
decreed that the claims of said officers for salary in the amount of $200 each were 


preferred claims under section 1204, Code of Civil Procedure. Appellant insurance 


commissioner contends that the claims of officers for salary are not within said 
section. 

The section is as follows: “When any assignment, whether voluntary or involun- 
tary, and whether formal or informal, is made for the benefit of creditors of the 
assignor, or results from any proceeding in insolvency or receivership commenced 
against him, or when any property is turned over to the creditors of a person, 


firm, association or corporation, or to a receiver or trustee for the benefit of 


creditors, the wages and salaries of miners, mechanics, salesmen, servants, clerks, 


laborers, and other persons, for personal services rendered such assignor, person, 
firm, association or corporation, within ninety days prior to such assignment, or 
the taking over of such property, or to the commencement of the proceeding when a 
court action is involved, and not exceeding two hundred dollars each, constitute 


preferred claims, and must be paid by the trustee, assignee or receiver before 
the claim of any other creditor of the assignor, insolvent, or debtor.” 


Thus the preference given is for the “wages and salaries of miners, mechanics, 
salesmen, servants, clerks, laborers, and other persons, for personal services.” 
This section, which was embodied in the code of 1872, did not contain the words 
“and salary” following “wages,” nor the words “other persons” until 1907 (St.1907, 
p. 321). In 1931 (St.1931, p. 1700) the word “personal” was inserted before “ser- 


vices.” The respondents contend that in the light of these changes, it cannot be 


held that the claims of corporate officers for salary due them for personal services 


rendered the corporation are excluded from the priority provided by the section. 
The use of the word “wages” in statutes not also containing the word “salaries’ 
sometimes has been relied on as indicating an intent to exclude corporate officers 
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from a preference. Respondents also rely on the use of the words “other persons,” 
rather than such a term as “employees,” and the words “personal services,” rather 
than “labor,” as indicating the inclusion of corporate officers. However, since 1931, 
the section has referred to the preferred claims as “labor” claims. 


By his affidavit in this matter respondent A. J. Scott averred that he was -presi- 
dent of the corporation in liquidation until March 6, 1935, at a salary of $700 a 
month, that a balance of $85 remained unpaid on his salary for February, 1935, and 
that $115 was due him as salary from March 1 to March 6, 1935, making a total 
of $200 due him. A. B. Jones, as vice president, and A. B. Jones, Jr., as secretary- 
treasurer, filed similar affidavits, each averring a balance of $200 due on salaries 
of $700 monthly. 


{1, 2] We are of the view that it was not within the purposes and objects of 
section 1204, Code of Civil Procedure, to give officials of a corporation, such as a 
president, vice president, and secretary-treasurer, a preferential claim for an 
unpaid balance of salaries due them when the corporation passes into liquidation. 
While it is true that a literal wording of said section might seem to include such 
officials, we are of the view that they are in a class apart from others who work for 
the corporation for wages or salaries, and that in the absence of express mention it 
was not the legislative intent to include them within the class given priority. In 
Seventh National Bank v. Shenandoah Iron Co. (C.C.) 35 F. 436, 442, the court 
said: “The prominence of such officials in every company named in the statutes 
precludes the idea that their distinct existence and claims were overlooked and 


that they were intended to be embraced in some of the designated classes of employ- 
ees. They seem to have been purposely omitted.” 


In the absence of an express inclusion, it must be held that the Legislature did 
not intend to give a preferred claim over general creditors for their salaries, or any 
part thereof, to those major officials who have been directing the policy of the cor- 
poration and controlling its management as it passed into an insolvent state requir- 
ing liquidation for the benefit of its creditors generally. The underlying principle 
controlling the liquidation of insolvent estates is that there should pe a ratable 
distribution of assets among creditors. In the absence of a clearer expression of 
intent than is found in section 1204, we are unwilling to hold that this principle of 
equality has been disturbed in favor of major officers of an insolvent concern who 
have claims for unpaid salary. The amendments of 1907 made it plain that 
not only those working for “wages,” but persons working for “salaries” should be 
given priority. The code commissioners’ notes to said amendments state that sec- 
tions 1204-1207 “were rewritten and 1208 added because the first four sections wer® 
ambiguous and carelessly drawn. Nothing new is intended by the chapter.” The 
word “personal” placed before “services” in 1931 did not give officers priority. 

[3] None of the specific designations in the section—miners, mechanics, sales- 
men, servants, clerks, laborers—connote an official capacity. Under the rule of 
ejusdem generis it must be held that the words “other persons” were intended to 
refer to those in the same general class as those specifically mentioned, that is, 


other persons not standing in relation to the corporation in an official capacity. 


Persons in the classes mentioned are generally described as employees. The presi- 
dent, vice president, and secretary-treasurer, although in a sense employees, are 
generally regarded as employers, representing the corporation. 

We find authority for our conclusion in a number of decisions, which although 
interpreting statutes differing in wording from our section 1204, nevertheless are 


persuasive and indicative of the general purpose of such statutes not to accord 


priority to salary claims of major officials. Pullis Bros. Iron Co. v. Boemler, 91 Mo. 
App. 85; Perkins v. Barr, 126 Mo. 91, 94 A. 553; Seventh National Bank of Phila- 
delphia v. Shenandoah Tron Co. (C.C.) 35 F. 436; MacGregor v. Johnson-Cowdin- 
Emmerich (C.C.A.) 26 F.(2d) 311; Weatherby v. Saxony Woolen Co. (N.J.Ch.) 
29 A. 326; England v. Beatty Organ Co., 41 N.J.Eq. 470, 4 A. 307. Section 64b, 
subd. 5, of the federal Bankruptcy Act, as amended by Act May 27, 1926, § 15 (11 


US.C.A. § 104(b) (5) provides for priority of payment from the bankrupt’s 


estate of “wages due to workmen, clerks, traveling or city salesmen, or servants 


which have been earned within three months before the date of the commence- 
ment of proceedings, not to exceed $600 to each claimant.” Under this section, the 
president of a corporation has been held not entitled to priority. In re Grubbs- 
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Wiley Grocery Co. (D.C.) 96 F. 183; In re Crown Point Brush Co. (D.C.) 200 F. 
882; In re Metropolitan Jewelry Co. (D.C.) 216 F. 385. 

Respondents find some support for their contrary contention in Buvinger y, 
Evening Union Printing Co., 72 N.J.Eq. 321, 65 A. 482, Conlee Lumber Co. v. Ripon 
Lumber, etc., Co., 66 Wis. 481, 29 N.W. 285, and in three West Virginia cases, 
Kimball v. Sundstrom & Stratton Co., 80 W.Va. 522, 92 S.E. 737, Grant v. Cumber- 
land Valley Cement Co., 58 W.Va. 162, 52 S.E. 36, and Richardson v. Norfolk & W. 
R. Co., 37 W.Va. 641, 17 S.E. 195. 

It is our conclusion that under section 1204, Code of Civil Procedure, the 
respondent officers, who are president, vice president, and secretary-treasurer of the 
corporation in liquidation, are not entitled to priority in payment of any portion of 
their claims for salary, but must share pro rata with general creditors of the 
corporation. 

The order appealed from is reversed. 

We concur: Curtis, J.; Langdon, J.; Sturtevant, J.; Nourse, J., pro tem. 

Shenk, Justice. 

I dissent. As the statute originally stood, there could be no doubt of the cor- 
rectness of the conclusion that the salaries of those rendering personal services to 
corporations as officers thereof were not then preferred claims. But when the 
statute was amended in 1931 to include the salaries of servants and other persons 
for “personal” services rendered the assignor “corporation,” some significance 
should be given to those amendments. The majority opinion holds them meaning- 
less. When they are accorded their usual meaning, the salaries and wages of those 
who render personal services for the assignor corporation, whether as officers, 
servants, or employees, would be entitled to the preference to the extent of $200. 
See Levitt v. Faber (Cal.Super.) 64 P.(2d) 498. The code commissioners’ notes 
related to the 1907 amendments and appear to have been concerned mainly with 
arrangement and not so much with substance. Those notes were not concerned at 
all with the substantive changes in 1931. In my opinion, the order should be 
affirmed. 

I concur: Edmonds, J. 


WHITEHORN v. INGHAM CIRCUIT JUDGE. Motion No. 480. 
Supreme Court of Michigan. Sept. 1, 1937. 
274 Northwestern Reporter 691. 


INSOLVENCY. 

Where, after similar proceeding had been instituted in state court, policyholder 
instituted proceeding in federal court for reorganization or dissolution of insolvent 
insurance company, and receiver was appointed who with approval of state author- 
ities and acquiescence of over 30,000 policyholders effected reinsurance agreement 
with new company and dealt with assets of insolvent company so as to make it 
impossible to reverse acts, one of 13 policyholders dissenting from reinsurance 
agreement would not be permitted to intervene in state proceeding on ground that 
federal court had no jurisdiction, where no useful purpose could be served (Comp. 
Laws 1929, §§ 12263-12270, as amended by Pub.Acts 1933, No. 249). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

David Whitehorn filed a petition for leave to intervene in a proceeding by the 
Attorney General on relation of the commissioner of insurance against the Detroit 
Life Insurance Company. From an order denying his right to intervene, David 
Whitehorn was granted leave to appeal, his application being considered as a 
mandamus proceeding against Leland W. Carr, Circuit Judge for Ingham County. 

Appeal dismissed and writ denied. 

Argued before the Entire Bench, except Butzel, J. 

Harris W. Wienner, of Detroit, for plaintiff, 

Raymond W. Starr, Atty. Gen., and Joseph Zwerdling and John Panchuk, Asst. 
Attys. Gen., for defendant. 

Bayre Levin, of Detroit, amicus curiz. 

CHANDLER, Justice. 

On the 11th day of June, 1935, the Attorney General of the state of Michigan 
on relation of the commissioner of insurance, filed in the Ingham circuit court a 
bill of complaint against the Detroit Life Insurance Company, a Michigan corpora- 
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tion, for the purpose of reorganization or dissolution of said corporation, said pro- 
ceedings being taken under the provisions of Comp.Laws 1929, §§ 12263 to 12270, as 
amended by Act No. 249, Pub.Acts 1933. 

On June 19th, following, pursuant to stipulation between the insurance company 
and the plaintiff, the court entered an order whereby John C. Ketcham, then com- 
missioner of insurance, was authorized to take over the Detroit Life Insurance Com- 
pany and all of its assets with full power, as such receiver, to continue the business 
of the company under the direction and control of the court. 

It appears from the record that thereafter various plans for reorganization and 
rehabilitation of the Detroit Life Insurance Company were submitted to the court, 
none of which were approved, and the court made a further order authorizing and 
directing Commissioner Ketcham to continue his possession and operation of said 
company. 

In September, 1935, one Ralph Finnernan, a policyholder, commenced a suit in 
the District Court of the United States for the Eastern District of Michigan against 
said Detroit Life Insurance Company and Commissioner Ketcham, praying for the 
reorganization or dissolution of the Detroit Life Insurance Company, and pend- 
ing suit, for the appointment of a receiver. The Attorney General of Michigan, on 
behalf of the commissioner of insurance and counsel for the insurance company, 
filed motions to dismiss the federal case, which motions were denied, and on October 
31, 1935, one John A. Reynolds was appointed temporary receiver of the company 
by the federal court, and on November 11, 1935, permanent receiver, and Com- 
missioner Ketcham was ordered by the federal court to relinquish control of the 
assets of said company to the federal court receiver, which was accordingly done. 
No appeal from this action was taken. 

On February 10, 1936, the federal court receiver transferred all of the assets of 
the insolvent insurance company to a.new life insurance company, organized under 
the laws of this state and known as the Life Insurance Company of Detroit, upon 
terms and conditions set forth in an agreement of reinsurance authorized by order 
of the federal court, and which agreement of reinsurance was approved by the Mich- 
igan insurance commissioner. On April 15, 1936, the State Treasurer of Michigan, 
pursuant to an order of the federal court and consented to by the Attorney General, 
delivered to the federal court receiver to be turned over to the Life Insurance 
Company of Detroit the securities theretofore deposited by the insolvent insurance 
company with the said State Treasurer in pursuance of law. 

On March 29, 1936, the plaintiff herein filed a petition in the circuit court for the 
county of Ingham for leave to intervene in the proceedings there pending wherein 
the Attorney General, on relation of the commissioner of insurance, was plaintiff 
and the Detroit Life Insurance Company, defendant. A hearing on said petition was 
had on June 20, 1936, and on August 4, 1936, an order was entered denying plain- 
tiff the right to intervene. Plaintiff was granted leave to appeal, his application 
being considered as a petition for an order to show cause, and on September 25, 1935, 
the respondent, Leland W. Carr, circuit judge for the county of Ingham, filed his 
answer to said order and prays that the petition for writ of mandamus be denied. 

By the record, it appears that the plaintiff is the holder of a policy of insurance 
in the sum of $1,000 in the Detroit Life Insurance Company, and it is claimed in 
the brief of the amicus curiz that the total surrender value of said policy at this 
time is the sum of $292.30, and that he is entitled to be paid on the basis of an 
appraisal as his distributive share, whenever he dissents from the agreement of 
reinsurance, the sum of $58.46. Plaintiff, by his supplemental and reply brief, 
insists that the surrender value of his policy is upwards of $500 instead of $292730. 


It further appears in the brief filed by the amicus curie, and which is uncon- 
tradicted by plaintiff, that since the time of the transfer to the Life Insurance Com- 
pany of Detroit of the assets of the Detroit Life Insurance Company by the federal 
court receiver, policyholders only 13 in number, having policies in the aggregate 
amount of $29,000 and having claims as creditors in the aggregate amount of 
$3,800.33, have dissented from the agreement of reinsurance approved by the com- 
missioner of insurance, and that all the other policyholders, approximately 30,000 
in number, having insurance in excess of $30,000,000 and claims as creditors in 
excess of $7,000,000, have acquiesced in such transfer and in the adjustment of their 
claims against the insolvent Detroit Life Insurance Company in accordance with’ the - 


terms of the reinsurance agreement. . 
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The plaintiff contends that the federal court was without jurisdiction to enter- 
tain the petition filed for the appointment of a receiver; that it was without jurisdic- 
tion to enter an order directing the sale of the assets of the Detroit Life Insurance 
Company to the Life Insurance Company of Detroit; and that all proceedings had 
pursuant to the order or orders of said federal court are void. On the other hand, 
it is contended in the brief of the amicus curie that the Life Insurance Company 
of Detroit has, in pursuance of the agreement of reinsurance under order of the 
federal court and with the approval of the commissioner of insurance and the 
acquiescence of over 30,000 policyholders, dealt with the property and assets 
acquired by it from the receiver of the Detroit Life Insurance Company and with 
such policyholders to such an extent and in such manner as to make absolutely 
impossible the reversal of the acts and things done during a period of more than 
one year prior to the date hereof by the federal court, by the commissioner of 
insurance, by the receiver, by the Life Insurance Company of Detroit, and by the 
policyholders generally of the insolvent insurance company without widespread con- 
fusion and hardship and creation of multitudinous legal problems involving many 
thousands of individuals and involving property rights and claims actually and 
potentially of a value or amount so great as to be incapable of any accurate esti- 
mate or calculation. 

“In particular the said Life Insurance Company of Detroit, since such transfer, 
conveyance and assignment, has (a) sold or otherwise disposed of property or assets, 
the subject matter of the proceedings sought to be effected, to the amount of four 
hundred and seventy-three thousand, seven hundred and seventy-five dollars and 
forty-four cents ($473,775.44), (b) made and executed leases on parts of such 
assets of a value upwards of one hundred thousand dollars ($100,000), (c) paid out 
of such property and assets in cash upon death claims and otherwise to policyholders, 
the sum of five hundred and thirty-four thousand seven hundred and seventy-two 
dollars ($534,772), and (d) accepted the surrender of policies issued by the insolvent 
insurance company in exchange for ten thousand and fifty-nine (10,059) policies 
issued direct by the said Life Insurance Company of Detroit for the aggregate 
amount of eleven million nine hundred and eighty-four thousand nine hundred and 
sixty-five dollars ($11,984,965).” Brief of amicus curiz. 

We believe that the learned circuit judge had the foregoing situation in mind 
when he dismissed plaintiff’s petition, and we are in accord with his opinion that 
no useful purpose will be served by granting plaintiff leave to intervene. 

The appeal is therefore dismissed and writ denied. 

Fead, C. J., and North, Bushnell, Sharpe, and Potter, JJ., concurred with 
Chandler, J. 

Wiest, J., concurred in the result. 


PEOPLE v. ROSCHLI. 


Court of Appeals of New York. July 13, 1937. 
9 Northeastern Reporter (2d) 763. 
1. INSURANCE. 


In prosecution for conducting an unauthorized insurance business, evidence, that 
retail grocers association maintained plate glass fund administered by accused, into 
which members paid at definite rate sums according to amount of glass they wished 
protected so that members paid pro rata for glass replaced in breakage with pro- 
visions for repayment of surplus funds to members and stipulating that fund was 
not insurance, showed that defendant was engaged in business of insurance and 
established offense charged (Insurance Law § 54). 

(For other cases, see Insurance, Dec. Dig. § 2.) 

2. INSURANCE. 

Where retail grocers association maintained plate glass fund into which mem- 
bers paid at definite rate sums according to amount of glass they wished protected so 
that members paid pro rata for glass replaced in breakage, with provisions for 
repayment of surplus funds to members and expressly stipulating that fund was not 
to be considered as insurance company, retail grocers were engaging in business of 
insurance (Insurance Law, § 54; § 70, subd. 6). 


(For other cases, see Insurance, Dec. Dig. § 2.) 





Mis 


1 


thin 


§ 3 


me 


aut! 


nes 
473 


Ses 


ye 


res 


ins! 
ch. 
que 
wil 
the 





Misc. | People v. Roschli 1753 


3. INSURANCE. 

That which is in substance a contract of insurance cannot be changed into some- 
thing else by giving it another name. 

(For other cases, see Insurance, Dec. Dig. § 2.) 
4. INSURANCE. 

Inter-insurers are within statutes regulating insurance (Insurance Law, art. 10, 
§ 300 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 2.) 
5. UNAUTHORIZED INSURANCE. 

Prohibition against engaging in business of insurance without prescribed 
authority is absolute (Insurance Law, §§ 53, 54, 300 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 6.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Emil G. Roschli was convicted for conducting an unauthorized insurance busi- 
ness. From a judgment of the Appellate Division (249 App.Div. 117, 291 N.Y.S. 
473), reversing the judgment of conviction, the People appeal. 

Judgment of Appellate Division reversed, and judgment of Court of Special 
Sessions affirmed. 

Samuel J. Foley, Dist. Atty., of New York City (Sol Boneparth and Herman 
J. Fliederblum, both of New York City, of counsel), for appellant. 

Howard L. Kuttner and Henry M. Wolfson, both of New York City, for 
respondent. 

LOUGHRAN, Judge. 


Defendant was convicted in the Court of Special Sessions of the City of New 
York upon an information charging him with having conducted an unauthorized 
insurance business in violation of section 54 of the Insurance Law (Consol.Laws, 
ch. 28). The judgment of conviction was reversed by the Appellate Division on 
questions of law. Whether the defendant “engaged in the business of insurance” 
within the intendment of the statute is the single question to be determined upon 
the undisputed facts. 

[1] Manhattan & Bronx Retail Grocers’ Association is a domestic membership 
corporation. It maintains a so-called “Plate Glass Fund” for members only which 
is administered by the defendant as its secretary. He serves without compensation. 
Any member may pay a certain sum of money annually into the fund, “according 
to the amount of glass he wishes protected.” As many as thirty members con- 
tributed thereto as “a definite rate per square foot.” They “paid pro rata for their 
glass to be replaced in case of breakage.” See Insurance Law (Consol.Laws, c. 
28), § 70, subd. 6. All understood that should the fund become exhausted at any 
time it “would automatically close up,” and that there were to be “no assessments 
or anything in the event the money would be used up.” The aggregate of contri- 
butions at all times exceeded anticipated payments. “At the end of the year, after 
a saving of about sixty per cent, fifty per cent is paid back to the members, maybe 
ten per cent is kept as a reserve for next year.” Each contributor received a 
“certificate of membership” attesting that he had deposited a stated sum with the 
secretary. It was therein asserted that, “The fund is not an insurance or indemnity 
company, nor does it take insurance risks or issue insurance policies.” This recital 
was followed by a “Description of Glass” by “size” and “location.” On the instru- 
ment received in evidence as a specimen appears the phrase “Balance sheet glass 
not covered.” 

We think the evidence established the offense charged. 


[2-5] This fund was a device whereby the contributors, through a chain of 
reciprocal agreements, undertook to insure each other at cost. In its essentials it 
was “that system whereby individuals, partnerships or corporations engaged in a 
similar line of business undertake to indemnify each other against a certain kind or 
kinds of losses by means of a mutual exchange of insurance contracts, usually 
through the medium of an attorney in fact appointed for that purpose by each of 
the underwriters, under agreements whereby each member separately becomes both 
an insured and an insurer with several liability only.” G. J. Couch, Reciprocal 
or Inter-insurance, 94 A.L.R. 836. What is in substance a contract of insurance 
cannot be changed into something else by giving it another name. Trustees of First 
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Baptist Church in Brooklyn v. Brooklyn Fire Ins. Co., 19 N.Y. 305; Id., 28 N.Y. 
153, 161; First Nat. Bank of East Islip v. National Surety Co., 228 N.Y. 469, 472, 
127 N.E. 479. Inter-insurers are within the statute. (Insurance Law art. 10 
[section 300 et seq.]). The prohibition against engaging in the business of insurance 
without the prescribed authority is absolute. Id. § 54. Since it is conceded that 
the defendant was not so authorized he was validly convicted. Id. § 53. 

Colaizzi v. Pennsylvania R. R. Co., 208 N.Y. 275, 101 N.E. 859, is here beside the 
mark. There the parties were employer and employee and the relief benefits 
secured to the latter were but the incidents of the contract of employment. 

The judgment of the Appellate Division should be reversed and that of the 
Court of Special Sessions affirmed. 

Crane, C. J., and O’Brien, Hubbs, Finch, and Rippey, JJ., concur. 

Lehman, J., dissents and votes to affirm. 

Judgment accordingly. 


FITZPATRICK v. STATE BOARD OF EXAMINERS OF MONTANA et al. 
(PEARL ASSUR. CO., Limited Intervener). No. 7706. 
Supreme Court of Montana. June 12, 1937. 
70 Pacific Reporter (2d) 285. 
7. STATE FUND. 


Policies of insurance issued in favor of counties and school districts under 
State Insurance Act were at an end after date of Governor’s proclamation declaring 
result of referendum defeating the act, and state or state insurance fund 
was not legally obligated to pay political subdivisions for any loss sustained by 
them as result of perils enumerated in act (Rev.Codes 1935, §§ 173.2 to 173.20). 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

8. STATE FUND. 

After date of Governor’s proclamation declaring result of referendum defeat- 
ing State Insurance Act, state insurance fund, as such, was destroyed, and funds 
formerly part of this special fund not expended reposed in state treasury, subject 
to disposition by will of legislative department (Rev.Codes 1935, §§ 173.2 to 173.20). 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

9. STATE FUND. 

After date of Governor’s proclamation declaring result of referendum defeat- 
ing State Insurance Act, any unearned premiums which state might be entitled 
to receive under contract of reinsurance as result of its cancellation, if returned 
to treasury, would be subject to appropriation by Legislature for any public pur- 
— _ only by provisions of State Constitution (Rev.Codes 1935, §§ 173.2 
to “ i 


(For other cases, see Insurance, Dec. Dig. § 13%.) 
10. REINSURANCE. 

The provision of the State Insurance Act for cancellation of policies between 
state and insured political subdivision for reasonable cause or on advice of fire 
marshal and for pro rata adjustment has no application to reinsurance contracts 
between state and insurance company (Rev.Codes 1935, § 173.6). 

(For other cases, see Insurance, Dec. Dig. § 681.) 

12. REINSURANCE. 

Whether contract between State Board of Examiners and insurance company 
canceling reinsurance after State Insurance Act was defeated by referendum was 
unwise for failure to provide for pro rata return of unearned premiums was no 
concern of court (Rev.Codes 1935, §§ 173.2 to 173.20). 

(For other cases, see Insurance, Dec. Dig. § 681.) 

13. REINSURANCE. 

The State Board of Examiners had authority under State Insurance Act to 
enter into contract with insurance company for reinsurance with short rate 
cancellation clause in contract, and hence board could adjust cancellation on that 
basis (Rev.Codes 1935, §§ 173.2 to 173.20, 8149). 

(For other cases, see Insurance, Dec. Dig. § 681.) 

Action by Daniel W. Fitzpatrick against the State Board of Examiners of 
the State of Montana and others to enjoin them from doing certain acts in connec- 
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tion with certain insurance contracts entered into by the State Board of Examiners 
as a result of the passage, approval, and subsequent defeat by referendum of the 
State Insurance Act, wherein the Pearl Assurance Company, Limited, filed a 
complaint in intervention. 

Judgment for plaintiff only to extent that defendants be enjoined from proceed- 
ing with respect to State Insurance Act. 

Howard Toole, of Missoula, and Toomey, McFarlane & Chapman, of Helena, 
for plaintiff. 

E. K. Matson, S. C. Ford, and Sam Goza, Jr., all of Helena, for defendants. 

ANDERSON, Justice. 

Plaintiff as a resident taxpayer of Missoula county brought this action against 
certain state officers in their official capacities, seeking an injunction restraining 
them from doing certain acts in connection with certain insurance contracts entered 
into by the State Board of Examiners as a result of the passage, approval, and 
the subsequent defeat by the referendum, of the State Insurance Law. The Pearl 
Assurance Company, Limited, has, after leave of court obtained, filed a complaint 
in intervention. It also has filed a demurrer to the complaint and, without waiver 
of the demurrer, an answer to the original complaint. The defendants have filed 
a demurrer to the original complaint. he cause was submitted to us for decision 
on these pleadings after oral argument and briefs filed. 

The Legislature passed, and the Governor approved, what was known as the 
State Insurance Law in 1935 (sections 173.2 to 173.20, inclusive, Rev.Codes). The 
constitutionality of this law was unsuccessfully assailed in the case of State ex rel. 
City of Missoula v. Holmes, 100 Mont. 256, 47 P.(2d) 624, 100 A.L.R. 581, in 
so far as it applied to state, county, and school district property. Thereafter a 
referendum of this law was had and the law was defeated at the general election 
held on November 3, 1936. The Governor issued his proclamation declaring the 
result on December 2, 1936. 

The act (Laws 1935, c. 179) by express terms became operative on June 1, 
1935 (section 22). Section 9 of the act (Rev.Codes, § 173.10) provided: “The 
state board of examiners must reinsure or purchase excess insurance in a reliable 
insurance company or companies such portion of their insurance liability as is 
commensurated with the principles of safe underwriting, and shall prescribe such 
rules and regulations as may be necessary in placing and handling this reinsurance 
and/or excess insurance. The cost of the reinsurance is to be paid out of the 
state insurance fund.” 

On that day, presuming to act under this section, the State Board of Exam- 
iners, as then constituted, entered into a contract for reinsurance with the inter- 
vener. This contract was for the term of three years. It reinsured the state 
and the state insurance fund against all loss from the perils enumerated in the 
State Insurance Act. A cancellation clause found in this document provided for 
its cancellation by the reinsured at any time and by the intervener upon sixty days’ 
notice. If it was canceled by either the state or it becamse void or ceased, the 
intervener was authorized to retain, of the premiums paid, “the customary short 
rate.” If the intervener canceled the policy, it could retain only the pro rata earned 
premiums. 

Numerous policies were issued on state, county, and school district property 
under the State Insurance Act. On May 1, 1936, the State Board of Examiners 
entered into an insurance contract with the intervener, insuring state property 
only against direct loss or damage by fire and lightning on a standard form fire 
insurance policy. Indorsements were made on this policy to the effect that if the 
law was declared valid by this court, or if the law was approved at the election 
on the referendum, no premiums would be due on the policy, but if the law 
became inoperative as a result of the decision of this court, or an unfavorable 
vote at the election, then the company assumed liability for direct loss by fire 
and lightning. At the time this policy was written there was pending in the courts 
an action asserting the unconstitutionality of the act on other grounds than those 
decided in State ex rel. City of Missoula v. Holmes, supra. 

On March 15, 1937, the majority of the State Board of Examiners entered 
into a written contract with the intervener, whereby the original reinsurance con- 
tract was declared canceled as of December 2, 1936. The unearned premium 
was determined on a short rate basis, which it was agreed should be retained in 
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part payment of the premium on the policy which was written on state property 
alone, the state agreeing to pay the residue of this premium after making this 
deduction from the stipulated premium in the policy. 

The plaintiff contends that the primary policies of insurance, as well as the 
contract of reinsurance, all written for a term of three years, were canceled by 
operation of law on the issuance of the proclamation by the Governor declaring 
the result of the vote on the referendum; that it then became the duty of the 
state officers to compute all unearned premiums on a pro rata basis and to refund 
on this basis to all who had insured under the act; and that the contract of May 
1, 1936, was void, since it was written when such a contract was prohibited by 
law. Furthermore, that its consideration was invalid, as it provided for the can- 
cellation of the reinsurance contract upon a short rate basis instead of pro rata; 
that a substantial part of the consideration should have been repaid to the counties 
and school districts which had contributed to the state insurance fund; that a part 
of the consideration which was to be paid in July, 1937, and July, 1938, was to 
be paid without any specific appropriation in violation of section 10, article 12 of 
the State Constitution; that the contract of March 15, 1937, is void in that the 
State Board of Examiners did not have the power to enter into it; that the consid- 
eration was bad for the same reasons as asserted in connection with the contract 
of May 1, 1936, mentioned supra. Likewise the same contention is made as 
to the withdrawal of funds from the state treasury without a specific appropriation 
and a loaning of credit of the counties and school districts to the state, in violation 
of section 1, article 13 of the State Constitution. Plaintiff, however, does not 
contend that the State Board of Examiners is wholly without authority to enter 
into contracts of insurance for the protection of state property. 

[1] The State Insurance Act was in full force and effect during the interim 
allowing the people to act between its operative date as declared in the act itself, 
and the date of the declaration of the result of the election. Article 5, § 1, Con- 
stitution; State ex rel. Esgar v. District Court, 56 Mont. 464, 475, 185 P. 157. 

[2, 3] An act of the Legislature, when it is referred, voted upon by the people, 
and by them disapproved, becomes thereby ineffective from the beginning, not 
because the people repealed it, but because it lacks the approval of a constitutional 
branch of the legislative department. The entire process of the referendum is 
legislative in character. State ex rel. Esgar v. District Court, supra; State ex rel. 
Hay v. Alderson, 49 Mont. 387, 142 P. 210, Ann.Cas.1916B, 39; In re McDonald, 
49 Mont. 454, 143 P. 947, L.R.A.1915B, 988, Ann.Cas.1916A, 1166. 

The Insurance Act was terminated on December 2, 1936, not by repeal, but 
by reason of its failure to obtain the approval of a constitutional branch of the 
legislative department; although it was not repealed in many respects, its status 
thereafter was akin to the status of a law which had been repealed. The fact 
of the destruction of the act by the legislative department, which act had for an 
interval of time been in full force and effect, leads to the inquiry as to how far 
the legislative department may travel in intermeddling with the affairs of counties 
and school districts. 

Many counties, including Missoula, and school districts had during the uncertain 
life of the act made contributions to the state insurance fund in accordance with 
its terms for insurance on their buildings against the perils enumerated in the 
act, and thereby they were entitled to the benefits therein provided. Upon the 
termination of the act, all authority for all that had been done under it and all 
authority to perform the obligations created under the act ended, unless preserved 
in whole or in part by some constitutional provision. 


[4] A county is a political subdivision of the state for governmental purposes, 
and as such is at all times subject to legislative regulations and control, except 
in so far as the. Constitution has placed limitations upon the legislative depart- 
ment. Independent Pub. Co. v. Lewis & Clark County, 30 Mont. 83, 75 P. 860; 
Yellowstone County v. First Trust & Savings Bank, 46 Mont. 439, 128 P. 596; 
Hersey v. Neilson, 47 Mont. 132, 131 P. 30, Ann.Cas.1914C, 963; Edwards v. Lewis 
and Clark County, 53 Mont. 359, 165 P. 297; Majors v. Lewis and Clark County, 
60 Mont. 608, 201 P. 268; Stange v. Esval, 67 Mont. 301, 215 P. 807; Bignell v. 
Cummins, 69 Mont. 294, 222 P. 797, 36 A.L.R. 634; State ex rel. City of Missoula 
v. Holmes, supra. 

[5] A school district is in this respect in the same category as is a county 
for all purposes now under consideration. State ex rel. Redman v. Meyers, 65 
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Mont. 124, 210 P. 1064; McNair v. School District No. 1, 87 Mont. 423, 288 P. 
188, 69 A.L.R. 866; Pierson v. Hendricksen, 98 Mont. 244, 38 P.(2d) 991. 


[6] These political subdivisions of the state may not claim the constitutional 
protection of the due process clause, or the provisions prohibiting the impairment 
of the obligation of existing contracts by legislative act found in the Federal 
and State Constitutions. Laramie County v. Albany County, 93 U.S. 307, 23 L.Ed. 
552; Commissioners of Tippecanoe County v. Lucas, 93 U.S. 108, 23 L.Ed. 822; 
City of Worcester v. Street Railway Co., 196 U.S. 539, 25 S.Ct. 327, 49 L.Ed. 591; 
City of Trenton v. New Jersey, 262 U.S. 182, 43 S.Ct. 534, 67 L.Ed. 937, 29 A.L.R. 
1471; Scott County v. Johnson, 209 Iowa, 213, 222 N.W. 378. See, also, State 
ex rel. City of Missoula v. Holmes, supra. 


_ [7-9] Applying the foregoing principles, we conclude that the so-called policies 
of insurance issued by the proper officer or officers in favor of the counties and 
school districts were, after December 2, 1936, at an end; the state was no longer 
legally obligated, nor was the state insurance fund legally obligated, to pay these 
political subdivisions for any loss sustained by them as a result of the perils enum- 
erated in the act. The state insurance fund, as such, was destroyed. The funds 
formerly a part of this special fund not expended, thereafter reposed in the state 
treasury, subject to disposition by the will of the legislative department. Any 
unearned premiums which the state might be entitled to receive under the contract 
of reinsurance as a result of its cancellation, if returned to the treasury, would 
be subject to appropriation by the Legislature for any public purposes limited only 
by the provisions of the State Constitution. 

We next approach the consideration of the contention attacking the validity 
of the reinsurance contract. If this contract was valid, then the cancellation of 
the two policies was valid. 

[10-12] As to the cancellation of policies between the state and the insured 
political subdivision, the act provided: “Cancellation for reasonable cause or upon 
advice of the fire marshal shall be allowed and adjusted pro rata.” Section 173.6, 
Rev.Codes. Clearly, this provision has no application to reinsurance contracts. 
As we read the entire act, the State Board of Examiners was commanded to 
reinsure. The amount and terms of such contract was left to the discretion of 
the board. The policy was declared by the act, but the details of putting it into 
operation were left to the board. This was not a delegation of legislative power. 
State ex rel. City of Missoula v. Holmes, supra. It is not here contended that 
the board could have secured a better contract than it did, or that it acted in bad 
faith in entering into the contract it did, but only that it was without power to 
enter into a contract providing for cancellation of the reinsurance contract on any 
other basis than a pro rata return of the unearned premiums. Whether the contract 
was the best that might have been secured under the circumstances is a question 
with which this court is not concerned. If the board acted unwisely, or entered 
into a contract which resulted in a financial loss to the state which might have 
been avoided, those who made the contract are answerable to the people. 


[13] A “contract of reinsurance” is defined by our statute, section 8149, Revised 
Codes, as follows: “A contract of reinsurance is one by which an insurer procures 
a third person to insure him against loss or liability by reason of such original 
insurance.” Under section 9 of the act (section 173.10, Rev.Codes), the board was 
to contract for such amount of reinsurance as was commensurate with safe 
underwriting. The board had authority, if it so desired, to enter into a contract 
for reinsurance with the short rate cancellation clause in the contract. Hence it 
follows that the board could adjust the cancellation on that basis. 


As we have already noted, the board in making the settlement allowed the 
intervener to retain the portion of the unearned premium on the reinsurance con- 
tract and apply it on the new fire insurance policy. It is stated that under section 
10 of article 12 of the Constitution, the board is without authority to draw money 
from the treasury except in pursuance of specific appropriations made by law, 
and then only to remove money from the treasury upon warrants issued after a 
claim had been allowed by the State Board of Examiners. The Legislature in 
1935 appropriated a sum adequate to pay the premiums on these insurance policies 
for the biennium commencing July 1, 1935 (Laws 1935, p. 521), and the Legislature 
in 1937 appropriated sums for the biennium commencing July 1, 1937, for insurance 
on state property (Laws 1937, pp. 673, 686). Any money which might have been 
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repaid by the intervener into the state treasury was, as we have already decided, 
unappropriated, and there were specific appropriations, as we have demonstrated, 
authorizing the expenditure of definite sums for fire insurance on state buildings, 
As we understand the above contention, it is that the money should have been 
repaid by the intervener to the state treasury, and then paid out only after a 
claim was filed, allowed, and warrant issued. 

[14] Section 20 of article 7 of the Constitution directs the State Board of 
Examiners to examine all claims against the state, except salaries authorized by 
law. In the case of State ex rel. Schneider v. Cunningham, 39 Mont. 165, 101 
P. 962, 965, in construing this section, the court said with reference to the 
constitutional provision and the statute in the same form, that “both apply to 
unliquidated claims, and not to those the amounts of which have been fixed specific- 
” Ls contract or by any department of the government having authority to 
x them. 

{15] The unearned premium, which was not returned but retained, in fact 
was not in the state treasury; the Board of Examiners had theretofore agreed 
to pay a stipulated premium for fire insurance policies. The contract had been 
executed by an authorized state board [Miller Insurance Agency v. Porter, 93 
Mont. 567, 20 P.(2d) 643], and accordingly there was no necessity for the 
presentation of a claim for the amount due, for that had already been determined. 
The claim was no longer unliquidated and no warrant was necessary as to the 
sum retained, for it was not in the state treasury. At most, the method of handling 
the transaction was a method of bookkeeping, and we are unable to see wherein 
the fire insurance policy was invalid. 

[16, 17] It is asserted that by the state retaining the contributions of the 
counties and school districts, they are required to donate their credit, in violation 
of section 1, article 13 of the State Constitution; but that provision relates to 
donations made to any individual, association, or ‘corporation. The state is not 
among those to whom a donation may not be made. As to these contributions 
there is a moral obligation resting upon the state. In equity and good conscience 
the state should reimburse all the counties and school districts for the unearned 
portion of ‘the insurance premiums paid to the state insurance fund, since the 
legislative department has deprived these political subdivisions of the benefits 
under the act. The legislative department acting within its powers, and it alone, 
can restore to these political subdivisions the sums which are justly due them, 
and relief of that character may only be obtained from that department. 

It is ordered that a judgment be entered nee plaintiff relief to the extent 
that the defendants be enjoined from proceeding in any manner to perform any 
act with respect to the State Insurance Act, and that the plaintiff be denied any 
further or other relief. 


Stewart and Morris, JJ., and S. E. Paul, District Judge (sitting in place of 
Angstman, J., disqualified), concur. 
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Key to the Topical Index 





Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings precedéd by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 





I. Control and Regulation in General. | II. Insurance Companies. 
(A) STOCK. 






































1. Right to insure in general. 
, 2. What constitutes insurance. 32. Incorporation, organization, and 
3. Power to control and regulate. 33. Ca eT ea" — 
4. Constitutional and statutory pro- 34. Stockholders. ed 
visions. ‘ y 35. Officers. 
5. Authority or license to do business. 36. Franchises and powers. 
6. Unauthorized insurance. 
B MUTUAL. 
7. License fees and taxes. ™ 37 a mong ne 
am . Speci s. 
8. Resources and securities. 38. Profits, dividends and surplus. 
9. Reports and statements. 39. Loses and assessments. 
10. Supervision by public officers or 40. Guaranty obligations. 
courts, 41. Insolvency. . , 
11. Conduct of business. 42. = caeeany and its effect in 
12. Regulation of agents and brokers 43. - Rights of policy holders on 
12%. Reciprocal or  interinsurance insolvency. 
associations. _ 44. —— Remedies and _ proceedings 
13. Lloyds associations. on insolvency. 
13%. State Insurance. _ 45. —— Voluntary liquidation. 
14. Boards of underwriters. 46. —— Reorganization. 
15. Foreign underwriters or compan- 47. —— Consolidation. 
ies and their agents. aac 48. Grounds for forfeiture of 
16. What constitutes doing franchise or dissolution. : 
business”. _ 49. Proceedings to enforce dis- 
17. —— Sopheation of local laws. solution. 
18. ——— Subjection to special require- 50. Assets and receivers. 
ments. $1. P. i yment 
19. —— Retaliatory legislation. of a — - 
20. —— Local authority or license 52. Incorporation, organization, and 
Se — oF taxes. existence. 
—_—_ cal funds and securities. 53. i int-stock com- 
22. —— Appointment and regulation — _ a « 
of local agents. = 54, Constitutions and by-laws. 
23. Reports and supervision and 55. Members. 
conduct of business. o 56. Officers. 
24. . Effect of noncompliance 57. Franchise and powers. 
with law. 58. Special funds. 
25. —— Civil liability of agents. 59. Profits, dividends and surplus. 
26.——— Actions. =. 60. Guaranty obligations. 
27. Penalties for violations of regu- 61. Insolvency. 
si ces 62. Insolvency and its effect 
28. Discrimination in rates. in general. 
29. Offenses by insurers. 63. —— Rights and liabilities of 
30. Offenses by agents or brokers. members on insolvency. 
31. Offenses by persons dealing with 64. Remedies and _ proceedings 
insurers. on insolvency. 
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Ill. 
(A 


(B 


IV. 





III. 
(A) 


IV. 


Key To The Topical Index 


. —— Voluntary liquidation. 


Reorganization. 


. — Consolidation. 


. —— Distribution 


Grounds for forfeiture of 
franchise or dissolution. 

Proceedings to enforce dis- 
solution. 

Assets and receivers. 
Assessments by receivers. 
of assets and 

fund. 


Insurance Agents and Brokers. 


AGENCY 


73. 


FOR INSURER. 


The relation in general. 
Appointment or employment 
agent. 


. Implied agency. 
. Evidence as to agency. 


Estoppel to deny agency. 


. Scope and extent of agency. 


. Duration 


and _‘ termination 


agency. 


. Authority and duties of agent 


. Individual 


to tnsurer, 
interest of officer 
agent. 


2. Accounting by agent. 


. Liabilities 


of agents and_ their 


sureties. 


. Compensation of agent. 


Breach of contract by principal. 
Extent and exercise of powers 
of agents. 

n general. 


. ——— General or special agents. 


. —— Assistants 


and ¢ of 


agents. 


. —— Effect of provisions of pol- 


92. 
93. 


94. 
95. 


of instructions to 
Evidence as to authority. 
Unauthorized and wrongful acts of 
agent. 
Ratification. 
Notice to agent. 


AGENCY FOR APPLICANT OR 


IN 


96. 
97. 


98. 
99. 


100. 
101. 
102. 
103. 
104. 
105. 
106. 
107, 


108. 
109. 


110, 
111, 


112. 
113. 


SURED. 

Creation of agency. 

Creation of agency for both par- 
ties. 

In general. 

Effect of provisions of pol- 

icy. 

Evidence as to agency. 

Scope and extent of agency. 

Duration and_ termination of 
agency. 

Authority and duties of agent as 
to principal. 

Agreements to procure insurance 
and liability thereunder. 

Compensation of agent. 

Breach of contract by 

Extent and exercise o 
of agent. 

n general. 

—— Representation of both par- 


_. 
powers 


ties. 
—— Evidence as to authority. 
Unauthorized and wrongful acts 
of agent. 
Ratification. 
Notice to agent. 


Insurable Interest. 


114. 


Necessity in general. 


115. 
116. 
117. 
118. 
119. 
120. 
121. 
122. 


123. 


What constitutes interest in prop- 
erty. 

What constitutes interest in bu- 
man life or health. 

Estoppel to deny interest. 

Insurance without interest. 

Wagering policies in gen- 

eral. 

—— Effect of provisions of pol- 


icy. 

Necessity of interest to sustain 
assignment. 

Assignment of policy to 
without interest. 

Extinguishment of policy. 


person 


V. The Contract in General. 


(A) 


NATURE, REQUISITES, 


VALIDITY. 


. Nature of contract. 

. What law governs. 

. Subjects of insurance. 

. Existence and condition of sub 


ject-matter. 


. Executory -agreements to insure. 
. Powers of agents in respect cf 


contracts in general. 


. Application or offer and accept- 


ance. 


. Validity of oral contracts. 
. Binding slips or memoranda. 
. Form and requisites of policy. 


. Papers accompanying 


olicy. 


. Incorporation of constitution, by- 


laws, or rules of insurer. 


. Delivery and acceptance of policy. 


. Payment of premium or 
. Validity in 


dues. 
eneral. 


. Legality of object. 


140 


140%. 


141, 
142, 
143. 


144, 
145. 


Partial invalidity. 

Amount of insurance. 

Estoppel or waiver as to defects 
or objections. 

Ratification of defective or ip 
valid contract. 

Reformation. 

Modification. 

Renewal. 


CONSTRUCTION AND OPERA- 
TION. 


146. 
147. 
148. 
149. 
150. 
151. 


152. 


Application of general rules of 
construction. 

What law governs. 

Executory agreements to insure. 

Printed and written portions of 
policy. 

Matter on margin of or slip 
attached to policy. 

Construing together policy and 
accompanying papers. 

Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 


. Usages of business. 

. Construction by parties. 

. Evidence to aid construction. | 

. Parties to contract and relations 


between them. 


. Subject-matter insured in general. 
. Subjects of marine insurance. 


In general. 


» —— Open or running policies, 


. Property covered 


163. 
163 
164. 


1 by insurance 
against fire or other cause of 
loss. 

In general. 
Description of property. 

4. In general. 

Descrivtion of title or in- 
terest. 
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1 Description of location. 

166. Shifting risk. 

167. Titles insured. 

168. Duties and obligations guaran- 
t 

169. Persons covered by life or acci- 
dent insurance. 

170. Amount of insurance, 

171, —— Amount fixed by policy in 
general. 

172. —— Valued policy. 

173. —— Special provisions of policy. 

174. Proceeds of assessments. 

175. Commencement of risk. 

176. Term and duration of risk. 

177 Term fixed by policy in 
general. s J 

178. —— Voyage or time policies of 


179, 


marine insurance. 
Entire or severable contract. 


179%. Loans on policies. 


VI. Premiums, Dues and Assessments. 
180. Nature and grounds of obligation. 


199. 


. Persons 1 
. Amount of premiums. 
. Rebates from premiums. 


. Right of insurer to premiums. 


ble for premiums. 


Reduction of premiums TO 
fits or dividends. we 


. Payment of premiums. 


Notes for premiums. 


. Actions for premiums. 


Premium or deposit notes. 


. Assessments. 
- Power and duty to make assess- 


ment. 
. Liability to assessment. 


Amount of assessment. 


. Payment of assessment. 
. Enforcement of assessment. 
. Refunding or recovery of pre- 


miums or assessments paid. 
Assignability of policies. 


VII. Assignment or Other Transfer of 
Policy. 


200. 
201. 
202. 
203. 


What law governs. 
Statutory restrictions on transfer. 
Right of insured. 
Right of insured to assign life 


or accident policies. 


. Right of beneficiary. 
. Consent of beneficiary. 
. Consent of insured to assignment 


eficiary. 


y 
206%.Consent of mortgagee to assign- 


ment by owner. 


. Consent of insurer, 
. Validity of oral assignment. 
. Form and requisites of assign- 


ment in writing. 


. Consideration for assignment. 
. Delivery and acceptance of as- 


signment. 


. Validity of assignment in general. 
. Construction of assignment. 

. Transfer. 

. Transfer of subiect of insurance 


without policy. 


. Fraud in procuring transfer. 

. Notice to insurer. 

. Rights and liabilities of assignee. 
. —— In general. 





—— Transfer to purchaser of 
insured property. 

—— Transfer to mortgagee of 
insured property. 
Transfer as collateral 
security. 








. Priorities. 


Vill. 


224. 
225. 





Partial assignment. 
Reassignment. 


Cancellation, Surrender, Aban- 
donment, or Rescission of 


Policy. 


226, 


Revocability of contract in gen- 
eral, 


. Statutory provisions. 
. Right ‘of insurer to cancel. 
. Notice to cancel. 


Repayment of unearned premium 
on cancellation. 


- Delivery of policy for cancellation. 
. Acts constituting cancellation. 
. Validity of cancellation. 


Ratification of invalid cancellation. 


. Evidence of cancellation. 
. Operation and effect of cancella- 


tion, 


. Remedies for wrongful cancella- 


tion. 


. Right of insured to surrender in 


general. 


. Right to surrender life or acci- 


dent policies. 


. Acts constituting surrender and 


acceptance, 


. Validity of surrender. 
. Evidence of surrender. 


Operation and effect of surrender. 


. Repayment and recovery of pre- 


miums or paid-up value on sur- 
render. 


. Abandonment. 
. Rescission. P 
. Rescission by insurer. 


248, 
249, 


Rescission by insured or bene- 
ficiary. : 
Actions for rescission. 


IX. Avoidance of Policy for Misrep- 
resentation, Fraud, or 
of Warranty or Condition. 


GROUNDS IN GENERAL. 


(A) 


(B) 
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263. 


264. 


265. 
266. 


267. 
268. 
269. 
270. 


. Statutory provisions. 
. What law governs. 

. Representations. 
.-—— In general. 

. —— Falsity. 


Materiality. ; 
Effect of misrepresentation. 








. Concealment. 


In general. 








. — Knowledge of facts by 
applicant or his agent. 
Materiality. 
Effect. 





. Fraud or false swearing in ob- 


taining insurance. 
Warranties. 
In general. 
—— Distinction between war 
ranties and representations. 
Warranties as part of con- 
tract. 
Fulfillment or breach. 
_Effect of breach. 
Conditions precedent. 
—— Effect of breach. 














MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


271. 
272. 


Parties affected by avoidance of 


policy. . - 
Subjects of marine insurance in 
general. 





(C) 


(A) 


(B) 
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. Seaworthiness of vessel. 
. Description of building 


in gen- 
eral. 


. Situation of building. 
. Vicinity of other buildings. 


. Condition of build 


. Description 


ing. 

Use of building. 

Occupation of building. 

i and condition of 
goods. 


. Amount or value. 

. Title or interest of insured. 
. Incumbrances. 

. Solvency of debtors. 


Fidelity of employes and others. 


285. 
388%. Liability Insurance. 


286. 


287, 
288. 


Special circumstances affecting 
risk, — : 
Precautions against loss. 


Other insurance. 


MATTERS RELATING TO PER- 


SON 
. Description in general. 


. Previous 


INSURED. 


iL ge. 
- Health and physical condition. 
- Medical attendance. 

. Family history. 

. Marriage. 

. Residence, 

. Occupation. 


Habits. 


. Interest of assured or beneficiary. 


Special circumstances affecting 
extent of risk. 
application 


for imsur- 


ance, 


. Other existing insurance. 


X. Forfeiture of Policy for Breach of 
Promissory Warranty, Cove- 
nant, or Condition Subsequent. 


(A) 


GROUNDS IN GENERAL. 


302. 
303. 


Statutory provisions. | 
Continuing or promissory repre- 
sentations. 


. Continuing or promissory war- 
ranties. 

. Conditions subsequent. 

; Conditions in general. 
. —— Fulfillment or breach. 
; Effect of breach. 

. Notice and proceedings to 

effect to forfeiture. 
. Parties affected by forfeiture of 


give 


provisions. 
marine insurance in 


and navigation 


other change of 


policy. 
MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 
311%. Statutory 
312. Subjects of 
general. 
313. Sailing, voyage, 
of vessel. 
314. Deviation or 
voyage. 

315. Illegality of voyage. 

. Buildings in general. 
317. Erection or occupation of neigh- 

boring buildings. 

. Change in condition of building. 

; a in use of building. 

. INegal use of building. 

Suspension of business carried on 
in building. 

. Change in occupancy of building. 

. Building becoming vacant. 

. Falling of building. 
soods insured in general 


XI. 


. Keeping or use of prohibited 
articles. 


. Removal of goods. 

. Change of title or interest. 
. Change of possession. 

. Incumbrances. 


. Solvency of debtors. 
. Fidelity of employes and others. 
Special causes increasing risk. 
. Precautions against loss. 
Keeping ks, papers, and safe. 
336. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


337. Change of residence. 

338. Travel. 

339, Change of occupation. 
340. Military or naval service. 


341. Change in habits. 
342. Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


343. Restrictions 
general, 

344, Agreement to assign. 

345. Necessity of consent of insurer. 


346. Sufficiency of consent of insurer. 
347. Assignment as collateral secur- 


ity. 
ae Invalid or inoperative assignment. 


Default as ground of forfeiture 
in general. 
350. Statutory provisions, 
. What law governs. 
52. Notice of time for payment. 
. Extension of time for payment. 
. Rights of insured after default. 
Necessity. 
. — Sufficiency. 
. —— Evidence as to notice. 
. —— In general. 
; By agent or broker. 
. Sufficiency of payment or tender 
to prevent forfeiture. 
. —— In general. 
- — To agent or broker. 
. Excuses for nonpayment. 
In_ general. 
. —— Reinstatement. 
. ——— Election between rights. 
Insurance for limited term 
or amount. 
Paid-up policy or value. 
Surrender value. 
. —— Actions. 


on assignment in 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


. Application of doctrines of estop- 
pel and waiver. 
72. What conditions may be waived. 
73. Liability of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 
. Powers of officers or 
respecting waiver. 
; In general. 
. —— Effect of provisions of pol- 


agents 


° icy. ‘ 
- Knowledge or notice of facts in 
general. 
78. Knowledge of or notice to officers 
or agents. 
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. Insertion of false answers in 
application by agent or under 
his direction. 

. Fraudulent or collusive acts of 
agent. 

. Form and requisites of express 
waiver. 

In general. 
> Oral waiver. 
—— Waiver in writing. 

. —— Indorsement on policy. 
—— Waiver of provisions of pol- 
icy as to mode of waiver. _ 
—— Construction and operation 

of express waiver. 
. Implied waiver in general. 
. Issuance and delivery of policy 
without objection. 
390. Failure to assert forfeiture or to 
cancel or rescind policy. 
. Admission of liability on policy. 
392. Demand, acceptance, or retention 
of premiums or assessments. 
Consent to assignment of policy. 
394. Promise to pay loss. 
. Failure to state ground of objec- 
tion relied on. 
396. Requiring, accepting, or retaining 
proofs of loss. 
397. Participating in 
loss. 
Election to restore or repair. 
399. Payment of loss. 
. Provisions of policy against for- 
feiture., 
401. Status of nonforfeitable or paid-up 
policy. 


Risks and Causes of Loss. 
MARINE INSURANCE. 


402. Marine risks in general. 

403. Perils of the sea. 

404. Perils of rivers, 
land waters. 

405. Enemies and pirates. 

406. Enemies and pirates. 

407. Thieves. 

408. Jettisons. 

409. Arrests, 
tions. 

410. Barratry. 

411. Collision and liability therefor. 

412. Stranding. 

413. Proximate cause of loss. 

414. Cause inherent in subject-matter 
insured. 

415. Unseaworthiness of vessel. 

416. Negligence of owners, master ot 
crew. 

417. Wrongful acts of owner, master 
or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 


418. Limitations of risk as to place. 

419. ——— Situation of property 
insured. 

420. Place of origin of cause of 
loss. 

421. Fire. 

422. Explosion. 

423. Lightning, wind, 
other storms. 


adjustment of 


lakes and it 


restraints, and deten 


tornadoes, and 


424. 

425. 

425%. Seizures and confiscations. 
426. Injury to or death of animals. 
427. Proximate cause of loss. 

428. Negligence of insured. 

429. Wrongful acts of insured 


(C) 


GUARANTY AND INDEMNITY 

INSURANCE. 

430. Default or other misconduct of 
officer or employe. 

431. Breach of contract guaranteed. 

432. Nonpayment of debt insured. 

434. Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 


438. Cause of death in general. 

439. Death beyond prescribed 
of residence or travel. 

440. Time of death. 

441. Death while engaged in un- 
authorized occupation. 

442. Death caused by intemperance. 

443. Death in violation of law. 

444. Suicide. 

445. In general. 

446. Effect of insanity. 

447. Proximate cause of death. 

448. Death caused by beneficiary. 


ACCIDENT AND HEALTH IN- 
SURANCE. 


449. — constitutes accident in gen- 
eral. 

450. Diligence required of insured. 

451. Risks and exceptions. 

452. Risks of travel, railroads and 
other conveyances. 

453. Risks of occupation or emplov- 


limits 


ment. 

454. Bodily infirmities or disease. 

455. External, violent and accidental 
means of injury. 

456. External and visible signs of in- 
jury. 

457. Poison or contact with poisonous 
substances. 

458. Inhaling gas. 

460. Intoxication. 

461. Voluntary or unnecessary expos 
ure to danger. 

462. Violation of the law. 

463. Fighting or provoking assault 

464. Intentional injuries. 

465. Suicide or self-inflicted injuiies 

466. Proximate cause of injury or 
death. 

467. Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 
Insurer. 


MARINE INSURANCE: 


468. Actual total loss. 
469. Constructive total loss. 
470. Abandonment. 
471. Partial loss in general. 
. Limitation of liability by memo- 
randum clause. 
. Value of subject-matter. 
. —— In general. 
. —— Valued policies. 
. Insurance of part of value. 
General average contribution. 
. Exception of particular average 
or, partial loss. 
. Effect of other insurance. 
. Amount of interest of insured. 
. Duties of owners, master, of 
crew after loss. 
. Salvage. 
. Repairs. 
In general. 
Deduction of one-third new 
for old. 





Key To The Topical Index 


486. Wages of crew. 

487. Expenditures, 

488. In general. 

489. —— Under use and labor clause 
of policy. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 


493. Total loss. 

494. Partial loss in general. 

495. Limitation of liability. 

496. Limitation of liability to amount 
of assessment. 

498. Value of property destroyed. 

499. In_ general. 

500. Valued _ policies. 

501. Insurance of part of value. 

502. Amount of damage to property. 

503. Amount of interest of insured 

504. Effect of other insurance. 

505. Duties of insured after loss. 

506. Expenditures. 

507. Loss of rent and profits. 

508. Deductions and offsets. 

508%. Loss by default or other mis- 
conduct of officer or employee. 


GUARANTY AND INDEMNITY 
INSURANCE. 


509. Loss by breach of contract guar- 
anteed. 

511. Loss of debt insured. 

512. Liabilities incurred. 

512%. Effect of other insurance. 

513. Expenditures. 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore death. 

517. Amount of incontestable or paid- 
up icy. 

518. Limitation of liability. 

519. a in dividends or pro- 

ts 
520. In general. 
521. —— Policies in mutual compan- 


522. Shave in tontine fund. 
522%. Effect of other insurance. 
523. Deductions and offsets. 
523%. Election between rights. 


ACCIDENT AND HEALTH IN- 

SURANCE. 

524. Total disability. 

525. Confinement to house or bed. 

526. Partial disability in general. 

527. Particular injuries specified in 
policy. 

528. Immediate, continuous or per- 
manent disability. 

529. Death from accident. 

330. Limitation of liability. 

31. Classification of risk. 
531%. Effect of other insurance. 
532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534 Statutorv provisions. 

535 Necessity of notice. 

536. Necessity of statement or proof 
cf loss 


537. Persons who may give notice ¢ 
make proof. 

538. Persons to whom notice or proof 
may be given or made. 

539. Time for notice and proof. 

541. Protests and surveys on marine 
losses. 

540. Sufficiency of notices. P 
542. Statements or proofs of loss of 
or damage to property. 

543. Proofs of death or injury to 

insured, , 
544. Production of documentary «vi- 
dence. 
545. Verification of statement or 
proofs. 
546. Certificate of magistrate or other 
officer. : 
547. Certificate of physician attending 


insured. 
547%. Inspection of insured property 
after loss. 
548. Examination of insured. 
549. Inspection of person of insured 
after injury or death. 
Effect of statements and proofs 
in general. 
551. Defects and amendments. 
. Misstatements or omissions. 
. Fraud or false swearing. 
. Estoppel or waiver. 
In general. 
Powers of officers or 
agents. 
J Express waiver. 
. —— Implied waiver in general. 
. —— Denial of liability. 
Failure to object or to state 
ground of objection. 
Adjustment of loss and 
negotiations for settlement. 
. —— Payment of loss. 


Adjustment of Loss. 


563. Effect of provisions of policy ir 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 
ters 

566. Effect of adjustment. 

567. Appraisal or arbitration. 

568. Demand of appraisal or arbitra- 
tion. 

569. Agreement for appraisal 
arbitration. 

570. Appointment of appraisers 
arbitrators. 

571. Appointment of umpire. 

572. Proceedings on appraisal 
arbitration. 

573. Expenses of proceedings 
appraisal or arbitration. 

574. Validity and effect of appraisal or 
award. 

575. Failures of appraisal or arbitra- 
tion. 

576. Estoppel or waiver as to adjust- 
ment or arbitration. 

577. Unauthorized and wrongful acts 
of adjusters. 

578. Refusal to adjust or arbitrate 
loss. 

579. Settlement between parties 


Right to Proceeds. 


580. Policy payable to owner of prop 
erty or interest insnred. 

581. Policy payable to or for benefit 
of mortgagee of property in- 
sured. 








XVII. 


XVIII. 
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582. Policy for benefit of parties inter- 
ested in property insured. 

583. Life or accident policy. 

584. Life or accident policy designat- 
ing beneficiary. 

585. —— Rights of persons desig- 
nated in general. 

586. —— Vested interest of benefic- 
iary. 

587. —— Change of beneficiary. 

588. —— Surrender of policy and 
issue of new policy. 

589. Death of beneficiary. 

590. —— Rights of creditors. 

591. Life oolley for benefit or credi- 


591%. —_— insurance. 

592. Policy pegouees with money 
wrongtu obtained or stolen. 

593. Assignee of policy before loss. 

594. Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 





595. Election to rebuild or replace 
property. 

596. Place of ‘payment. 

597. Time of payment. 

598. Interest on amount of loss. 

599. Mode and sufficiency of payment 

600. Effect of payment. 

601. Recovery of payment. 

602. Damages for refusal of payment 

603. Release or discharge from liabil 
ity. 

604. Contribution between insurers. 

605. Subrogation of insurer. 

606. —— payment of loss in gen- 
er: 


607. —— Under assignment of rights 
of insured 





Actions on Policies. 


. 608. Nature and form of remedy. 


609. Remedy on Lloyds policies. 
610. Statutory provisions, 
611. Grounds of action. 





612. Conditions precedent in general. 
613. Demand. 

614. Defenses. 

615. In neral. 

16, Set and counterclaim. 





6 

616%. Conclusiveness of adjudication 
in action against insured. 

617. een. 

618. Venue. 

619. Special statutory limitations. 

620. Limitations by provisions of poi 


icy. 

621. —— Time before action can be 
maintained. 

622. —— Time within which action 


must be brought. 
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TOPICAL INDEX 


I. Control and Regulation in General. 
§ 2. WHAT CONSTITUTES INSURANCE. 


2—As respects revocation of corporate charter, where corporation formed under ‘corporations 
not for profit act’? executed contract under which member made payments for agreement 
of corporation to pay death benefits, and received certificate representing amount paid 
above expenses of operation and mortality costs, which certificate member could cash or 
apply on future payments or to purchase stock in corporate agent of protecting corpora- 
tion, contract between protecting corporation and member was one of “insurance,’’ under 
statute, and protecting corporation was a “mutual assessment life insurance company.” 
International Service Union Co. v. People ex rel. Wettengel. (Colo.) 

2—Undertakings by which payer paid full consideration at time contracts were issued, and 
received fixed annual payments only during his lifetime, no third party being entitled to 
any sum at the cessation of life, though entered into by life insurance company, were not 
“life insurance contracts,” but “annuities.” Northwestern Mutual Life Ins. Co. v. 
Murphy et al. (Ia.) 

2—In prosecution for conducting an unauthorized insurance business, evidence, that retail 
grocers association maintained plate glass fund administered by accused, into which 
members paid at definite rate sums according to amount of glass they wished protected 
so that members paid pro rata for glass replaced in breakage with provisions for repay- 
ment of surplus funds to members and stipulating that fund was not insurance, showed 
that defendant was engaged in business of insurance and established offense charged. 
Where retail grocers association maintained plate glass fund into which members paid at 
definite rate sums according to amount of glass they wished protected so that members 
paid pro rata for glass replaced in breakage, with provisions for repayment of surplus 
funds to members and expressly stipulating that fund was not to be considered as insur- 
ance company, retail grocers were engaging in business of insurance. That which is in 
substance a contract of insurance cannot be changed into something else by giving it 
another name. _ Inter-insurers are within statutes regulating insurance. People v. 
Roschli. (N. Y.) ire eattara dS aineeee oo , witcha 

§ 3. POWER TO CONTROL AND REGULATE. 

oan, ae are subject to statutory regulation. Galkin v. Lincoln Mut. Casualty 
0. ich. Say pm 

3—Business of life insurance is affected with public interest and is, in exercise of police 
power, subject to reasonable control for public good. 
Ins. Co. (N. 

§ 4. CONSTITU 

4—A statute under which nonprofit corporation may dispense benefits to widows, orphans, 
heirs, and devisees of deceased members, is not repealed by statute prohibiting mutual 
assessment life insurance, but means whereby corporation may dispense benefits is merely 


1752 


736 


restricted. International Service Union Co. v. People ex rel. Wettengel. (Colo.) 160 


4—Code amendment of statute, declaring rents arising from demise of land by life tenant 
apportionable, hy adding words ‘‘and a like apportionment shall be made in the case o 
annuities’’ held not violative of constitutional guaranties of due process and equal pro- 
tection of law in application to annuities arising under disability provisions of life 
policies as requiring apportionment notwithstanding express contract to contrary, where 
disability provisions contained no express stipulation that benefits should be apportionable. 
New York Life Ins. Co. v. Majet. (Miss) ; ; d ‘ ras 

4—Statute, as amended, providing that amount of extended insurance on lapsed policy should 
not be less than face amount insured by the policy, is not in conflict with statute 
which refers to the amount of temporary insurance required by the amended statute 
and then states that, if no condition of the insurance other than payment of premiums 
shall have been violated by insured, the company shall be bound to pay the amount of 
the policy as if there had been no default in payment of premiums. Smith et al. v. 
Equitable Life Assurance Society of the United States. (Mo.) 

4—Statute requiring life policy to contain clause rendering it incontestable after it has been 
enforced during lifetime of insured for two years, except for nonpayment of premiums 
or violation of express condition relating to hazardous travel. residence, or occupation, 
bad —— exercise of legislative power. Foster v. Washington National Ins. Co. 

4—A statute providin 
and children exempt from husband’s debts is to be liberally construed to advance remedy 


1362 


736 


Legislature intended to afford. American Trust & Banking Co. v. Lessly et al. (Tenn.).1101 


4—Term “such company” as found in statute dealing generally with stock insurance com- 
panies held to refer to any stock insurance company. State ex rel. Associated Indemnity 
Corporation v. Mortensen. (Wis.) . ivan ; suns 

§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—The superintendent of insurance in executing and enforcing insurance laws was author- 
ized to refuse renewal of license of mutual protective association which in absence o 
funds to pay judgment for fire loss, had failed to make assessment against members sub- 
ject thereto for payment of judgment. State ex rel. Clinton Mut. Ins. Ass’n v. Bowen. 


(Ohio) 

§ 6 TNAUTHORIZED INSURANCE. L 

6—Prohibition against eneagine in business of insurance without prescribed authority is 
ahsolute. People v. Roschli. (N. Y.) 

§ 8 RESOURCES AND SECURITIES. 

8—Under statute providing that insurance company should have deposit with some bank for 
protection of policyholders who have claims after determination by a court of final juris- 
diction, mere fact that company is insolvent does not place deposit beyond operation of 
statute, so long as company continues business in usual and ordinary manner, since assets 
of company reach equitable trust estate in favor of creditors generally only when company 
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is insolvent and ceases to do business. Under statute providing that insurance company 
should have deposit with some bank for protection of policyholders who have claims after 
determination by a court of final pete, is for protection of all policyholders and 
claimants coming under purview of statute, and deposit can only be reached by writs of 
attachment and garnishment by creditors whose claims have been established by court of 


competent jurisdiction. Fidelity Group Ins. Co. v. Le Bow et al. (Texas) ......... 1468 


§ 13%. STATE INSURANCE. s 

13%4—Policies of insurance issued in favor of counties and school districts under State Insur- 
ance Act were at an end after date of Governor’s proclamation declaring result of referen- 
dum defeating the act, and state or state insurance fund was not legally obligated to pay 
political subdivisions for any loss sustained by them as result of perils enumerated in_act. 
After date of Governor’s proclamation declaring result of referendum defeating State 
Insurance Act, any unearned premiums which state might be entitled to receive under 
contract of reinsurance as result of its cancellation, if returned to treasury, would be 
subject to appropriation by Legislature for any public purposes, limited only by pro- 
visions of State Constitution. After date of Governor’s proclamation declaring result of 
of referendum defeating State Insurance Act, state insurance fund, as such, was destroyed 
and funds formerly part of this special fund not expended reposed in state treasury, 
subject to disposition by will of legislative department. Fitzpatrick v. State Board 


of Examiners of Montana et al. (Mont.) ...............c0c0eees 1754 


13%—Mortgagor’s contract with state for hail insurance and statutory lien for hail naar 
tax arising therefrom held not rendered invalid by statute, providing that party wit! 
interest subject to mortgage lien should do no act which would substantially impair 
mortgagee’s security, where statute creating lien restricted its operation to mortgages and 
a rr inte ene after passage of statute. Federal Farm Mortgage Corporation 
v. Falk et al. CR i re ee oi Dah aati al Ngiea only tak ads tee 

; 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
16. —-—- WHAT CONSTITUTES “DOING BUSINESS”. 

16—The insuring of residents of another state by foreign insurance company does not con- 
stitute ‘doing business” in such other state, where insurance contract is made and carried 
out in company’s home state. An Iowa insurance association which maintained no office 
outside of Iowa, had no soliciting agents and issued certificates and paid losses from its 
home office in Iowa, was not “doing business” in District of Columbia so as to permit 
District of Columbia beneficiary suing on certificates to obtain service of process on 
physician employed by association in the District to make medical examinations. Sasnett 
v. Iowa State Traveling Men’s Ass’n. (U. S.) Ret eern wis rs ne 

§ 17. APPLICATION OF LOCAL LAWS. 

17—Foreign life insurance companies are, in exercise of their corporate rights and powers 
within state, subject to legislative powers of state. Foster v. Washington National 
Ins. Co. (N. J.) 

§$ 19. —— RETALIATORY LEGISLATION. 

19—Foreign insurance company doing business in New York held not entitled to receive 
credit in reduction of amount payable by it to state under statute as a retaliatory tax, 
for amounts paid by it as excise tax to city of New York for privilege of carrying on 
its commercial activities, since act authorizing excise tax specifically provided that such 
taxes should be in addition to other taxes and should not limit or cut down taxing power 
of state. John Hancock Mutual Life Ins. Co. of Boston, Mass. v. Pink. (N. Y.) .... 

$ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 

20—Tax upon gross premiums of nonresident insurance company held not to be a tax upon 
Property but an “excise tax” on privilege of doing business in state. Tax upon gross 
premiums of nonresident insurance company for year 1933 prior to date on which its 
assets were acquired by another company was a prospective privilege tax for year 1934 
for old company, and therefore successor company could not be held liable therefor nor 
denied privilege of subsequently doing business within state because of failure to pay 
such tax. State ex rel. Smrha, Director of Dept. of Ins. v. General American Life Ins. 
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20—A foreign insurance company which, by virtue of New Jersey agreement with other 
insurance companies to reinsure partially any line taken by any of the companies, 
became reinsurer of marine policies executed in New York by the other companies, 
was not doing a marine reinsurance business in New York so as to be subject to franchise 
tax where premiums received by foreign company were contracted for in New Jersey 
and were received there and foreign company’s capacity to make and perform its contract 
was not derived from laws of New York. People ex rel. Sea Ins. Co., Ltd. v. Graves 
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20—Foreign insurance companies complying with statute placing such companies under juris- 
diction of insurance commissioner and requiring them to pay fees and taxes in lieu of 
all other taxes and fees as condition precedent to doing business within state were not 
required to qualify under general corporation statute imposing conditions precedent to 
doing of business within state by foreign corporations generally. State v. Prudential 


ee aa anes antaea XP CUSW URE CATR weer eMamay Sa 1265 


20—Imsurance commissioner’s contention that permitting foreign stock company, authorized 
to transact business of fire insurer, to issue particigatin policies might cause rate war, 
held no ~~ for revoking its license, where suc sails had been in force for 13 
years, an 

20—Insurance company which had voluntarily withdrawn from state and then sought to 
re-enter held entitled to readmission on basis of sufficiency of its capital at time when 
it first entered state before withdrawal, under literal construction of provision of statute 
that no “such company” should be subject to higher capital requirements than those in 
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no rate war had ensued. General Ins. Co. of America et al. v. Earle. (Ore.) 257 
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effect when it “began to transact the business” in the state. State ex rel. Associated 
Indemnity Corporation v. Mortensen. (Wis.) 


Il. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 37. SPECIAL FUNDS. 

37—The reserve on life policy does not belong to insured unless it is so provided by insurance 
contract or by statute. Spears v. a Order of Foresters, Inc. (Mo.) 

§ 41. INSOLVENCY AND DISSOLUTION. 
43. —— RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 

43—Insured on life policy issued by insurer which subsequently becomes insolvent is entitled 
to nis proportionate share in reserve or cash value of his policy during his lifetime 
against estate of insolvent insurer. Kentucky Home Life Ins. Co. v. Miller. (Ky.).. 
44. REMEDIES AND PROCEEDINGS IN INSOLVENCY. | ‘ 

44—Where, after similar proceeding had been instituted in state court, policyholder instituted 
proceeding in federal court for reorganization or dissolution of insolvent insurance com- 
pany, and receiver was appointed who with approval of state authorities and acquiescence 
of over 30,000 policyholders effected reinsurance agreement with new company and dealt 
with assets of insolvent company so as to make it impossible to reverse acts, one of 13 
policyholders dissenting from reinsurance agreement would not be permitted to inter- 
vene in state proceeding on ground that federal court had no jurisdiction, where no 
useful purpose could be served. Whitehorn v. Ingham Circuit Judge. (Mich.) 

§ 47. CONSOLIDATION. ? 

47—Where insurer contracted in writing to pay agent 5 per cent. of future renewal premiums 
on insurance written by agent, such share of premiums belonged to agent, and his right 
thereto could not be destroyed by transfer of insurer’s assets, to another insurance com- 
pany, nor by contract under which transferee was to pay agent a smaller share without 
agent’s consent. General American Life Ins. Co. v. Roach. (Okla.) 

47—Insurance company which took over assets and liabilities of insurer on 
without informing insured of contract, collected premium which it never offered to 
return, assumed liability created by policy. Insurance company, which took over assets 
and liabilities of insurer on life policy, collected premium which it did not offer to 
return, and thereafter informed insured, while concealing contract by which assets of 
insurer were taken over from insurer, that his policy was valueless although it then had a 
cash value above insurance company’s claimed lien and that it would not accept insured into 
the company, was estopped to set up terms of contract as a defense to action on policy, 
where insured died within time of extended insurance provided for in policy. Helm v. 
Ben Hur Life Ass’n. (Mo.) ; 

9 48. GROUNDS FOR FORFEITURE OF FRANCHISE OR DISSOLUTION. | 

48—Where corporation which was organized under “corporations not for profit act’”’ and which 
paid death benefits under contracts with its members, delegated to corporate agent, organ- 


ized for profit, powers of procuring members, collecting dues, — funds, keep- 


ing mortality fund in money or property readily convertible into cash, and apportioning, 
crediting, and paying savings to members, and incorporator controlled both corporations, 
corporate principal’s charter would be revoked for violation of statute requiring election 
of trustees to control and manage affairs and funds of such corporation. International 
Service Union Co. v. People ex rel. Wettengel. (Colo.) or 
§ 49. PROCEEDINGS TO ENFORCE DISSOLUTION 
49—In quo warranto for revocation of corporate charter for unlawful exercise of powers by 
corporation, wherein it was stipulated that corporation dealt with its members on strictly 
business basis, whether relationship between corporation and its members was that of 


insurer and insured would be determined from contract between them. aN 


Service Union Co. v. People ex rel. Wettengel. (Colo.) 

§ 51. ——— PRESENTATION AND PAYMENT OF CLAIMS. 

$1—A_ statute making wages and salaries of minors, mechanics, salesmen, servants, clerks, 
laborers, and other persons for personal services rendered an insolvent prior to liquida- 
tion a preferred claim, did not give the president, vice president, and secretary-treasurer 
of insurance corporation a preferential claim for unpaid balance of salaries due when 
corporation passed into liquidation, in the absence of their express inclusion, notwith- 
standing words ‘“‘salaries’’ and “other persons’’ were added by amendment. Carpenter v. 
Policy Holders Life Ins. Ass’n et al. (Cal.) . ‘ wee 

51—The claims of passengers in automobile colliding with taxicab, against surety company 
which issued to owner of cab the surety bond required by statute, were “contingent’’ 
within statute prohibiting contingent claims from sharing in assets of insolvent insurer, 
where judgment had not been obtained against owner prior to expiration of time for filing 
claims in proceeding to liauidate surety company. The statutory surety bond required of 
taxicab owner was a “liability policy,” within statute permitting persons having cause 
of action against assured of insurer which was subject of indemnity under liability policy 
issued by insurer to file claim in proceedings to liquidate insurer, and hence passengers 
in automobile colliding with taxicab could file claim in proceedings to liquidate company 
Yo surety bond to owner of cab. In re Concord Casualty & Surety Co. 

(B) MUTUAL COMPANIES. 

§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

§ 53. HANGING TO JOINT STOCK COMPANY. 

53—Incorporation under statute of unincorporated farmers’ mutual fire and lightnin insurance 
company did not affect identity of company, modify its purposes or method of operation, 
relieve company of its previous liability, or affect its obligations to its members or its 
duty to collect assessments, or change obligations of members to company, or relieve 
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members of paying their assessments. Citizens Mut. Fire & Lightning Ins. Soc. vy. 
CINE RN a ois heh be ose hG.n CERNE NER EWR Ke Walhie'e PAE a. 6b Ih a MRNA CEE GA ore 
§ 57. FRANCHISES AND POWERS. 
(1). In general. 
57(1)—A mutual protective association can insure only members and can make assessments 
only on its members for payment of members’ losses and for incidental purposes, 
except that it may create a surplus and borrow money to pay expenses and meet losses 


in anticipation of assessment. State ex rel. Clinton Mut. Ins. Ass’n v. Bowen. (Ohio). .1194 


Contracts of insurance. 
57(2)—A provision of fire policy issued by mutual protective association under which loss 
is payable to mortgagee as his interest may appear is valid so long as mortgage is out- 
standing and mortgagor remains a member, regardless of whether mortgagee is member 


of association. State ex rel. Clinton Mut. Ins. Ass’n v. Bowen. (Ohio) ............... 1194 


§ 61. INSOLVENCY AND DISSOLUTION. 

§ 63. —— RIGHTS AND LIABILITIES OF MEMBERS ON INSOLVENCY. 

63—On the trial of a claim for a fire loss in proceedings to dissolve a mutual fire insurance 
association, evidence held sufficient to show payment of an assessment, for nonpayment 
of which it was claimed the policy had been suspended. In re Lapeer Farmers Mutual 
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66. —— REORGANIZATION. : ; 

66—The statute providing for reincorporation of mutual benefit insurance company manda- 
torily requires mutual benefit association to reincorporate and contract business under 
terms of statute, but does not compel holders of certificates or policies issued prior to 
reincorporation to surrender old certificates or policies and take new ones in their stead, 
but extends privileges to holders of old certificates of exchanging their such certificates 
for certificates required to be issued under provisions of statute. Merchants & Bankers 
Guaranty Co. v. Downs. (Fla.) 5 tne es rari fo oe Re eu gad as ie Se PR ; 

§ 67. —- CONSOLIDATION. : ' 

67—In suit against transferee of membership of original insurer to set aside release of lia- 
bility on mutual life certificates and to recover thereon, where there was no evidence 
that transferee received money for payment of claim and transferee’s general assumption 
of original insurer’s obligations excluded claim, transferee held not liable, whether or not 
release was avoided for fraud and lack of consideration. Western Union Life Co. of 
Ok ON MN os cs) 5d) SANE LAIOAAS MOAA READ ARAL ENS 

: . n , , 

§ 68. —— GROUNDS FOR FORFEITURE OF FRANCHISE OR DISSOLUTION. 

68—Where corporation formed under “corporations not for profit act’ executed contract 
under which member made payments for agreement of corporation to pay death benefits, 
and received certificate representing amount paid above expenses of operation and mortality 
costs, which certificate member could cash or apply on future payments or to purchase 
stock in corporate agent of protecting corporation, charter of protecting corporation would 
be revoked, since, if money returned to member was dividend, statute prohibiting dividend 
except on dissolution and by majority vote of corporate members was violated, and, if 
money was an excess assessment, contract was ‘‘mutual assessment life insurance” pro- 
hibited by another statute. International Service Union Co. v. People ex rel. Wettengel. 


(Colo.) : ch TRA SAN haan 
§ 70, —— ASSETS AND RECEIVERS. 


70—Where insurance company is insolvent and at same time exercises rights granted under 
certificate and permit from state and continues to do business, it must restore depleted 
deposit under statute providing that insurance company should have deposit with some 
bank for protection of policyholders who have claims after determination by court of 
final jurisdiction. Insolvent mutual life insurance corporation, which continued to do 
business, was not entitled, for protection of creditors, to enjoin garnishment by judgment 
creditors of deposit made under statute providing that insurance company should have 
deposit with some bank for protection of policyholders, since corporation had no control 
over deposit and creditors had no interest or right to funds, except only as they came 
within terms of statute. Fidelity Group Ins. Co. v. Le Bow et al. (Texas) 


Ill. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—As respects agent’s authority, an agent who took applications for health, accident, and 
life insurance, who delivered policies and collected premiums, was a mere “‘soliciting 
agent,” in absence of evidence that he had been appointed in writing. Stephan v. 
Mutual Ben. Health & Accident Ass’n. (Kan.) 


78—L,imitations in policies on agents’ authority are valid, Peters et al, v. Colonial Life Ins. 
Co. of America. (Pa.) ; ee ‘ 


§ 84. COMPENSATION OF AGENT. 
(1). In general. 

84(1)—Fire insurance company’s soliciting agent and such company, through special agent, 
held authorized to enter into oral agreement modifying provision of their prior written 
contract for soliciting agent’s return of all unearned commissions on canceled policies 
Ss as to permit him to retain commissions on policies canceled on other than stated 
grounds. Evidence in fire insurance company’s action against its soliciting agent for 
advanced commissions paid defendant on account of canceled policies held insufficient to 
establish modification of parties’ written contract obligating defendant to return unearned 
commissions on all canceled policies by verbal contract for retention of commissions on 
policies canceled on other than stated grounds. Burden of proving fire insurance company’s 


special agent’s alleged verbal contract, modifying written contract with its soliciting agent 
so as to permit latter’s retention of unearned commissions on policies canceled for other 
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than stated reasons, was on soliciting agent, setting up such verbal contract as defense 
to company’s action for advanced commissions paid him on account of canceled policies. 
National Union Fire Ins. Co. v. Duvall et al. (Ky.) 

84(1)—ALhe provision in service mortuary benefit certificate issued by insurer to its agent that 
ceruhcate was given as recognition of contunmuvus and faithtul service was sufhcient to 
imply a consideration. If service mortuary benefit certificate issued by insurer to its 
agent was a gift, having been fully executed, certificate passed title. A service mortuary 
benefit certificate issued to insurer’s agent, which certificate was in writing made, signed, 
and dehvered by insurer, imported consideration. The correspondence between home 
otfce and local office of insurer was not conclusive as to beneficiary of service mortuary 
benefit certificate issued to insurer’s agent, as to whether agent was in employ of insurer 


at time of his death. Shapiro v. John Hancock Mutual Lite Ins. Co. (Mo.) aac 


84(1)—Insurance agent may, under his contract, forfeit his compensation by wrongful refusal 
or failure to account for refunds of his principal, including premiums paid to agent 
to be remitted to his principal. Boyd et al. v. American Nat. i; . Co. (Tenn.) 
(2). Right to commissions. 
84(2)—-An insurance agent was not entitled to commissions on premiums waived by insurer 


pursuant to life insurance policy during period of imsured’s disability under agency 
contract providing for commissions on premiums as paid in cash to insurer. Handshoe 


626 


v. Equitable Life Assurance Society of United States. (N. Y.) ..1413 


84(2)—-Act providing that foreign insurance company’s resident agent within state should 
countersign all policies issued and receive commission thereon when premium was paid 
in order that state would receive taxes required, coupled with trade custom of 10 per cent. 
commissions, held not to require payment by toreign insurance company to resident agent 


of 10 per cent. commission for countersigning policies in absence of an express under- 
standing to that effect. Birdsall-Friedman Co. v. Globe & Rutgers Ins. Co. (Pa.) 

84(2)—-I nsurer’s cancellation of all farm policies in state necessitated agent’s return of com- 
missions upon unearned portions of premiums, where policies gave insurer option of 
cancellation upon return of unearned premium and agency contract provided that agent 
would return full commission on any part of premium returned to insured. National 
Union Fire Ins. Co. v. Baker et al. (Tenn.) 

84(2)—In absence of specific agreement to contrary, insurer’s agent who has performed all 
services contemplated by agency or commission agreement is entitled to recover and retain 


commission, but agent who agrees to forego or surrender commission in event of cancella- 
tion of policy or repayment of premiums to insured will be held to his agreement. 


Insurer’s agent who expressly agreed to return, upon demand, all commissions received if, 
for any reason, insurer shoula return premium to insured, held bound to return to 
insurer, upon demand, commissions paid for obtaining application for life policy which 
insurer canceled and which insured surrendered upon repayment of amount of premiums 
with interest. Aitna Life Ins. Co. of Hartford, Com. v. Moser et ux. (Wash.) 
(4). Commissions on renewals. 

84(4)—-An insurance company by paying renewal commissions to soliciting agent after his 
resignation did not waive right to withhold further commissions under terms of employ- 
ment contract, where it provided that no provision thereof should be deemed to be 
waived in absence of written waiver. Carson v. Sun Life Assurance Co. of Canada. 
(Ga.) oa seeeecetionns 


84(4)—Where insurer contracted in writing to pay agent 5 per cent. of future renewal pre 
miums upon insurance he had written, insurer and its successors occupied trust position 
toward agent in collecting renewal premiums and agent’s title to his share of premiums 
— simultaneously with collection thereof. General American Life Ins. Co. v. Roach. 
¢ a. re ea ey uae avai 
84(4)—That officer of insurance company, after general agent for company had failed to 
remit premiums, expressed desire that agent remain in service of company and rouret 
when he changed to another company, held not to estop company from denying its liability 
for renewal commissions on ground of agent’s failure to remit premiums, since company’s 


; cas aod 
conduct did not cause agent to alter his position for the worse. Insurance agent’s right 
to commissions on renewal premiums is not vested nor absolute, but must be derived 
from terms of agent’s contract. Where general insurance agent’s contract with company 
provided that his failure to remit moneys due the company would work unconditional 
forfeiture of all claims due agent from company, failure of agent to remit premiums held 
to preclude agent’s or his assignees’ recovery of further renewal commissions due from 
company, since, even if provision created no forfeiture, it created a continuing condition 
tea to agent’s right to commissions. Boyd et al. v. American Nat. Ins. Co. 


(6), Actions for compensation. ; , 
84(6)—An instruction that, if insurer executed service mortuary benefit certificate to its 
agent if he should die while in service of insurer, and that certificate was continued in 
full force, during which time agent was actively engaged, and while so engaged was taken 
ill, from which illness he never recovered, beneficiary could recover, was proper. In 
action on service mortuary benefit certificate, insurer’s admission of record to effect that 
plan of insurance was in effect at time insured died did not constitute an admission 
that certificate was in full force and effect, where correspondence between home office and 
district manager of insurer presented an admission of continuous service up to over a 
month prior to insured’s death. In action on service mortuary benefit certificate issued 


by insurer to its agent, which certificate recited that it was given as recognition of con- 
tinuous and faithful service, insurer could not present defense of nudum pactum. In 
action on service mortuary benefit certificate which limited obligation to death while in 


service of insurer, plaintiff had burden to make proof to meet such requirement. In 
action on service mortuary benefit certificate, covering insurer’s agent while in service 
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of insurer, instruction predicating recovery if agent never recovered from illness to 
return to his regular duties was not erroneous on ground that “‘service’’ extended to 
employees who were in active service, since “service” applies not only to duty already 
done and being done, but also to required duty, and insurer’s letter conceded “‘continuous 
service’’ while insured was on sick leave. In action on service mortuary benefit certificate 
issued by insurer to its agent, refusal to permit general manager to testify that agent 
neither paid cash nor had money deducted from his salary for benefits was not reversible 
error, where beneficiary did not contend that any consideration other than faithful ser- 
vices was paid. In action on service mortuary benefit certificate, instructions which were 
drawn upon theory that insurer could terminate employment at will under any and all 
conditions, and thereby terminate benefits, were properly refused as based on insurer’s 
erroneous theory that, if its faithful servant was, while in line of duty, stricken with 
fatal malady, insurer could arbitrarily terminate employment before death and thereby 
defeat benefits. In action on service mortuary benefit certificate issued by insurer to 
its agent, which certificate was issued to agents in service of insurer for over one year, 
evidence that agent had given continuous faithful service for over one year, and that 
he collapsed in line of duty and his illness was thereafter continuous up to time of his 
death, made case for jury whether agent died while in service of insurer. In action on 
service mortuary benefit certificate which was payable while insured was in service of 
insurer, instruction that, if insured was not in service of insurer on date of his_death, 
verdict should be for imsurer, was properly refused. Shapiro v. John Hancock Mutual 
Life Ins. Co. (Mo.) ‘ op as REE meres & eee net 
846(6)—In action against insurance company to recover earnings under contract of employ- 
ment based an alleged ambiguity ae charge for lapses on industrial policies which 
plaintiff had not originally procured, burden was on plaintiff to establish ambiguity. Fried- 
man v. Metropolitan Life Ins. Co. (N. Y.) ces Cte Slat lia’ : 
84(6)—Foreign insurance company’s resident agent held barred by laches from having 
accounting for commissions allegedly due for approving and countersigning home office 
licies, where contract was entered into in 1921 and suit was not brought until 1933. 
oreign insurance company’s resident agent held not relieved from charge of laches in 
suit for accounting for certain commissions, on ground that friendly relations existed 
between parties, and that, when agent had in recent years requested such commissions, 
insurance company declined to discuss subject. Where resident agent of foreign insur- 
ance company and company operated under oral supplemental agreement dealing with 
commissions, agent held entitled to accounting for period during which there had 
admittedly been no accounting. Birdsall-Friedman Co. v. Globe & Rutgers Ins. Co. (Pa.) 
84(6)—In action between insurance company and its general agent for renewal commissions 
and premiums, evidence that policies for which company had allegedly not received 
| see 9 were kept in force by premium loans, on which agent paid interest without 
owledge of policyholders, held to authorize finding that agent wrongfully failed to remit 
premiums. General insurance agent who, by failure to remit premiums belonging to com- 
pany in his hands, had forfeited his right to renewal commissions, held not entitled to 
account to company by offset against claimed renewal commissions. In suit by general 
insurance agent against company for renewal commissions and cross-bill by company for 
premiums not remitted to company by agent, agent held not entitled to credit for pay- 
ments made to corporate surety upon his fidelity bond, where insurance company had 
made demand upon surety but it was not shown that insurance company ever received 
the money, since surety was not agent of insurance company. Boyd et al. v. American 
Nat. Ins. Co. (Tenn.) ee ee a a oe nh a ant wndidy eae abe One ees 
§ 85. BREACH OF CONTRACT BY PRINCIPAL. s 
85—In action against insurance company for breach of agreement to keep insurance in effect 
pursuant to contract, preventing plaintiff from earning brokerage commission on insur- 
ance, complaint alleging agreement of insured to remain insured with company for three 
years and setting forth obligation on part of company for benefit of plaintiff to keep 
insurance in force for specified period held to state cause of action. Richard L. Roberts, 
Inc. v. General Acc. Fire & Life Assur. Co. (N. Y.) ; ; eae 
§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 90. EFFECT OF PROVISIONS OF POLICY. 
90—Applicant for specific accident policy, which provided that only president, secretary, or 
actuary of insurer should have power to change terms of contract, was put on notice, in 
absence of fraud preventing applicant from reading policy or otherwise ascertaining 
its terms, that soliciting agent was without authority to agree that policy was in effect 
before its delivery to applicant, where application provided that policy would take effect 
on delivery to applicant. Newton v. Gulf Life Ins. Co. (Ga.) 
90—Where, in application on which accident policy was issued, insured stated that no infor- 
mation had been furnished to insurer’s agent relating to the insurance other than as 
written in application and that no representations made nor information furnished should 
be binding on insurer unless written in application, such statements constituted direct 
limitation on authority of soliciting agent to bind insurer by oral conversations outside 
of written terms of policy and application. Kithcart v. Metropolitan Life, Ins. Co. 





a 


§ 92. -—— EVIDENCE AS TO AUTHORITY. 

92—Life insurance agent clothed with authority to solicit business, take applications, and 
deliver policies will be presumed to have had authority to collect first premium in install- 
ments, in absence of denial of agent’s right to receive first premium in installments. 
Federal Life Ins. Co. v. Hase. (Ark.) 

92—Testimony of division manager of accident insurance company that accident policy was 
not to be delivered unless applicant was still livine and in sound health and that person 
signing application was only one that could receive policy held admissible to show that 
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writing on policy and delivery of policy to local agent did not amount to final acceptance 
and ennieus delivery, as against objection that any instructions to agents would 
not be binding on applicant without notice to him. Newton v. Gulf Life Ins. Co. (Ga.).. 220 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—An insurance broker who had duty to deliver indemnity policy to insured and collect 
premium for insurer and who failed to account to insurer for premiums collected was 
agent of insurer when he procured policy for cancellation from insured by fraudulent 
representations after insurer had notified broker of intent to cancel policy for nonpayment 
of premiums, since insurer was charged with notice of payment to agent under statute. 
Riddle v. Rankin et al. (Kan.) . 
—While restrictions or limitations of which insured has no notice are ‘not binding on him, 
he cannot hold insurer bound by such acts, contracts, or representations of agent, whether 
general or special, which are beyond scope of agent’s authority, as are known either 
actually or circumstantially to him. Person who deals with insurance agent and is by 
circumstances put on notice that agent is special agent, or that agent’s powers are other- 
wise limited, is bound at his peril to take notice ot and ascertain limitations sage, 
Hyder v. Metropolitan Life Ins. Co. (S. C. eet Evisu dace euntdevaccs Rate 

§ 95. NOTICE TO AGENT. 

as agent’s knowledge is imputed to insurer. Sands v. Banker’s Fire Ins. On ne 

a. eeee eree @ee “* 

(B) AGENCY FOR APPLICANTS oR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
98. IN- GENERAL. 

98—Under Mississippi statute, where insurance agent to which insured applied for insurance 
sought assistance of insurance brokers who arranged with insurer for issuance of policy, 
insurance agent was agent of insurer so that agent’s aaenenn was ages to insurer. 
Sands v. Bankers’ Fire Ins. Co. (Va.) ..1198 

§ 100. EVIDENCE AS TO AGENCY 

100—Where insured’s aunt made application for benefit certificate and signed insured’s name 
thereto without his knowledge or consent, presumption existed that insured ratified 
aunt’s act in making application and made her his — in that regard. San Angelo 
Life & Accident Ass’n v. Haynes et al. (Tex.) ; 

§ 105. COMPENSATION OF AGENT 

105—Insurance broker held agent of insurance company in futile negotiations between insur- 
ance company and construction company seeking a bond, and not agent of construction 
company so as to be entitled to recover commissions from it, where broker had office space 
in insurance company gave it insurance business in return for commissions, was first 
directed to act with reference to the matter by manager of insurance company, received 
his instructions from the manager, executed bid bond for insurance company, and procured 
and accepted applications and other documents on behalf of insurance company. Green 
v. James Stewart Corporation. (IIl.) 

§ 106. BREACH OF CONTRACT BY PRINCIPAL. 

106—In an insurance agent’s action against one for whom he had written policies for the 
amount of premiums which he had paid to the insurance company, evidence held sufficient 
to make a question of fact for the trial court, and justify the refusal to sustain a demurrer 
to the evidence. Block et al. v. Holly. (Mo.) ; 

§ 113. NOTICE TO AGENT. 

113—-Where presumption existed that insured ratified aunt’s act in making application for 
benefit certificate and in signing his name thereto, aunt’s action in the matter and infor- 
mation imparted to or obtained by her in the goonies were binding on insured. San 
Angelo Life & Accident Ass’n v. Haynes et al. (Tex.) ‘ 1104 

113—Agent who discussed burglary policy and procured it for his principal and casually 
examined policy was charged with knowledge of its coverage and such knowledge was 
knowledge of principal. Carew, Shaw & Bernasconi, Inc. v. General Casualty Co. of 
America. (Wash.) ’ 325 


IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—Person named by assured and insurer in policy as person to whom sum secured ch 
policy shall be paid may maintain action on policy without reference to interest of suc 
person in life of assured. Border State Life Ins. Co. v. Monk et al. (Tex.) 

§ 115. = CONSTITUTES INTEREST IN PROPERTY. 

Nature and extent of interest. 

115(1)—Comp lete ownership of automobile was not essential to aeiaing of liability insurance 

policy. — v. Century Indemnity Co. (R. I.) a 1250 
(8). Subjects of marine insurance. 

115(8)—Steamship company which by its tariffs waived provisions of statute and became itself 
an insurer of the cargo against_marine perils was entitled to take out insurance policies 
for its own protection. Great Lakes Transit Corporation v. Interstate S. S. _ et al. 


(U. 

§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 

q1) n genera 

116(1)—A corporation may take out business insurance on the life of its president, its 
directors or other agents and employees in whom it has an insurable interest and when 
it does this and pays premiums as they mature, a resulting trust arises in favor of the 
corporation in the proceeds of the policy which inhibits its recovery by the insured’s 
personal estate. McMullen et al. v. St. Lucie County Bank. (Fla.) 1614 


(5). Creditors. ; 
116(5)—Assignee of life policy had insurable interest in life of insured to extent of advance- 


1795 


eee 





The Insurance Law Journal, Vol. 89 





ments made by assignee to insured, and assignment was therefore supported by valuable 

consideration. Travia v. Metropolitan Life Ins. Co. ROR Rr ere 411 
116(5)—Creditor who furnished necessaries to marital community held not barred, for want 

of insurable interest, from maintaining action for himself and surviving husband on 

policy insuring life of wife, where contract of insurance was made with community, 

creditor was named beneficiary, creditor id assessments on authority of husband, 
and husband serene to form of action. ear r State Life Ins. Co. v. Monk et al. (Tex.) 499 





§ 118. INSURANCE WITHOUT INTERE 
§ 119. WAGERING POLICIES IN CENERAL, 
119—Insured’s concubine is not limited to recovery of 10 per cent. of proceeds of life insur- 


ance policy naming her as beneficiary, statute respecting donations one inapplicable to 
proceeds of such policies. National Life & Accident Ins. Co., Inc. Turner. (La.) ..1027 
119—Where insured procured life policy and des aaier. cousin as Seauiichey and pocy was 
negotiated by insurer’s agent and not beneficiary, insurer could not avoid life Policy 
on ground that beneficiary was guilty of wagering, speculating, and gambling on insured’s 
life, notwithstanding beneficiary paid premiums. Fact that beneficiary paid premiums on 
life policy was not conclusive of factual issue as to whether beneficiary was guilty of 
wagering, speculating, and gambling on insured’s life, where insured herself procured 
licy any was negotiated by insurer’s agent. Foster v. Wash‘ngten National = » oes 
“Gey + Sephari ite eine RE TE ee ee Smset ales 

§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 

121—Assignment of life policy to secure advancement held not void as attempt by assignee 
to gamble on insured’s life, notwithstanding advancement was less than face amount of 

oley, Teetin ©, Mestwemeinn Tite Fee, Go.) GHA) cic cece scene cs ccnnsenereces 411 

§ 123. EXTINGUISHMENT OF POLICY. 

123—A corporation which has an insurable interest ‘in officer thereof at time insurance on 
such officer was secured is entitled to proceeds of policy notwithstanding such insurable 
interest in meantime is cut off or for other reasons ceases to exist, for in such case a 
beneficiary who continues to pay the premiums may enforce collection of the eee 
of the policy. McMullen et xs. St. Lucie County Bank. (Fla.) . 1614 

V. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Certificate whereby association agreed on insured’s death to — assessment of $1 on 
each member of association and pay amount realized to beneficiary except that amount so 
paid should not exceed sum of $1,350, was a “contract of insurance’ on assessment plan. 
ee OS ee eee Pree yer rrr trea re 1045 

124—Where life policy was issued by insurer nominally known as a fraternal company but 
which did business as an old line company, did not maintain a lodge system with ritualistic 
form of work or a representative form of government, and had not done so from time 
of issuance of policy, and which was not shown to have been admitted as a fraternal com- 
pany under the laws of Missouri, and where amount of premiums and benefits were fixed 
and certain, and provision was made for cash values and nonforfeiture extended insurance, 
nmap was an “old line policy” and governed by the laws relating thereto. Helm vy. Ben 

EO YS rea eee rete au 1388 
124—The addition of new eens toa life policy does not divest ‘policy ‘of its ‘chief character 
or o it other than a life policy. Slurszberg et al. v. Prudential Ins. Co. of America. 

ene aealies ‘policy is not “indemnity contract, ”” but is contract of investment only, ‘not- 

withstanding that out N.Y” is often spoken of as indemnity contract. Price v. Mary- 


I I oo a tue hes online ane aoks Mek S . 239 
124—In its broader at. Mike insurance” includes accident insurance, since life is insured 
under either contract. American Trust & Banking Co. v. Lessly et al. (Tenn.) ....1101 


124—Annuity is essentially a form of investment, notwithstanding fact that in its usual form 
payments are contingent upon continuity of grantee’s life, and existence of such con- 
tingency does not bring annuity within classification of “insurance” which, generally, 
is indemnity for loss suffered from some risk. Dente et al. v. Life Ins. Co. of Vir- 
ginia. (Tex.) Fils Raho een ee eee hd Sir and oie Saras*< oe ae ble 197 

124—Marine policy is a contract ‘of ‘indemnity, and on payment insurer is ‘subrogated to 
insureds rights against persons who caused loss. AStna Ins. Co. v. United Fruit Co. oe 

124—The conscionableness of an insurance contract is to be determined as of the date of its 
execution. Rinn v. New York Life Ins. Co. (U. S.) ; ‘ 

§ 125. WHAT LAW GOVERNS. 

(1). In general. 

125(1)—Parties to insurance policy, which is Missouri contract, must comply with laws of 
Missouri in writing policy. mith et al. v. Rqultatle Life Assurance Society of the 
United States. (Mo.) ; ; ac. Ae 

(2). Place of contract. 

125(2)—Where new life policy differed in some respects from last application submitted by 
insured, delivery and acceptance in New Mexico where insured lived constituted con- 
summation in New Mexico, and, in absence of express provision or circumstance indicating 
that parties intended that Missouri laws should apply, # matters relating to interpreta- 
tion and validity of policy were to be Qunretnal be New Mexico law, as against con- 
tention that because original policy was executed ‘aad delivered in Missouri, second 
policy issued on surrender of original policy was governed by Missouri law regarding 
defense of suicide. Nielsen v. General American Life Ins. Co. (U. S.) 
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§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

127—If changed condition of health of insured, occurring between time of application and 
time of  aaiears of life policy or payment of first premium, does not directly contribute 
to death of insured, change will not be deemed “material to the risk’? so as to constitute 
a defense to action on the policy. Kroon v. Travelers’ Ins. Co. (Ill) .............. 399 

§ 128. EXECUTORY AGREEMENTS TO INSURE. 

(1). In general. 

128(1)- -To be binding as an insurance contract, preliminary contract must be one for present 
insurance, and not merely agreement to insure at future time, as upon acceptance of 
application or issuance and delivery of policy, and there must be both agreement and 
consideration for present insurance of a temporary nature. Hyder v. Metropolitan Life 
Re Ol Wi Non a ee LNA Ree Ls eRe REERERAEEERK HOE ERECT OEE KUNIS OEE ONS 175 

§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 

(1). In general. 

130(1)—Under receipt for advance payment on premium for life policy, reciting that premium 
would be returned on surrender of receipt “if” application was not approved or no notice 
was given by insurer of action thereon within 60 days, insurer reserved 60 days to accept 
or reject continuing offer of applicant for policy. Hughes v. John Hancock Mutual Life 
Ins. Co. (N. Y.) a ieee atneh Pate .1404 

(2). Necessity of acceptance and approval. 

130(2)—Under receipt for advance payments on premiums on life policy reciting that policy 
would be in force from date of application if application was approved at home office of 
company, and that monthly premium would be returned if application was not approved 
within 60 days, insured and beneficiary were charged with knowledge that no contract of 
insurance arose until after approval of application by home office. In absence of facts 
constituting estoppel, insurer was not liable for payment of death benefits on life policy 
on which advance premium had been paid by insured, where insured died prior to 
acceptance of application by home office, and receipt for advance premium provided that 
insurance should be in force from date of completion of application if policy was approved 
at home office, and that monthly premium would be returned if application was not 
approved or acted on within 60 days, since approval by company was prerequisite to 
right to recover. Hughes v. John Hancock Mutual Life Ins. Co. (N. Y.) 1404 

(3). What constitutes acceptance. 

130(3)—Mere issuance of accident policy in-name of applicant in response to his application 
does not of itself indicate unconditional acceptance of application and agreement to 
insure, since insurer may provide other safeguards and leave to its agents final acts com- 
pleting acceptance. Newton v. Gulf Life Ins. Co. (Ga.) . 220 

130(3)—A receipt for advance payment on premium on life policy reciting ‘that insurance 
should be in force from date of completion of application if application was approved at 
home office of company, and that premium would be refunded if application was not 
approved within 60 days, constituted conditional or qualified acceptance of application 
dependent upon approval thereof by home office of insurer. Where receipt for advance 
payment on premium en life policy recited that policy would be in force from date of 
completion of application if application was approved at home office, and that menthly 
premiums would be returned if application was not approved within 60 days, acceptance 
of premium by insurer’s agent with statement 10 days later that application was accepted 


was not binding on insurer. Hughes v. John Hancock Mutual Life Ins. Co. (N. Y.)..1404 
§ 131. VALIDITY OF ORAL CONTRACTS. 


(1). In general. 

131(1)—Verbal contract of insurance is valid and when complete will be enforced according 
to its terms. To constitute valid verbal contract of insurance, rate of premium, duration 
of policy nature of risk, property, and location thereof, as well as amount of insurance, 
must be agreed on. Queen Ins. Co. of America vy. Chapel. (Ala.) : te 

131(1)—An insurance company was liable on its agent’s oral contract to insure automobile 
owner against public liability from day before accident resulting in judgment against such 
owner. though written policy was delivered after accident. Giles v. Commercial Casualty 
Ins. Co. (N. =a 

131(1)—The necessary elements ‘to effectuate an oral contract of insurance are subject- 
matter, risk, premium, duration of risk, and amount of insurance. Even though, in 
oral contract of insurance, all elements are not expressly agreed to, implication of 
details or terms and conditions such as are commonly contained in insurance policies 
takes care of things not so expressly agresd on. Bankers essed Ins. Co. v. 
Pinkerton. (U. S.) eae kets ETRE? ; baccaaaa oe 

(2). Authority of agent. 

131(2)—-Where there was no evidence that soliciting agent had authority to decline or accept 
applications, such agent was without authority to bind insurer by oral contract of life 
insurance based on alleged statement of agent that insurance would be in effect from date 
of signing of application. Stephan v. Mutual Ben. Health & Accident Ass’n. (Kan.) 1482 

131(2)—Agent appointed to procure acceptable applications for insurance and receive and 
receipt for premiums, required to keep records of policies, certificates, binders, and other 
forms issued and business done, and licensed to solicit, negotiate, or effect contracts of 
insurance, held to have authority to make oral contract having immediate binding force, 
under statutes of California. Bankers Indemnity Ins. Co. v. Pinkerton. (U. S.) 585 

§ 132. BINDING SLIPS OR MEMORANDA. 

132—Where insurer issued binder policy which by its terms, expired not later than ten 
days after issuance and prior to expiration date insurer issued burglary policy covering 
inner safe, assured could not recover on prior oral negotiations or on binder, only 
remedy being reformation of policy to make it conform to true intent of parties. A 
“binder” is a short method a issuing temporary policy for convenience of all parties, 


1797 





The Insurance Law Journal, Vol. 89 





to continue, unless sooner canceled, until execution of formal policy. Carew, Shaw & 
Bernasconi, Inc. v. General Casualty Co. of America. (Wash.) .......... ae eats & 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. f ‘ ae 
133(1)—Provision in fire policies that insurer might distribute to holders of participating 
policies such sum out of its earnings as in its judgment was proper held not violative 
of statutory requirement that policy should bear on its face true statement of amount 
of premium, since insurer was required by statute to file its schedule of rates with insur- 
ance commissioner and to exact from policyholders payment of rates stated in schedule 
so filed. One purpose of statute requiring that every insurance policy should bear on 
its face true statement of premium paid or to be paid and that no rebate or other consid- 
eration for insurance should be promised or paid unless specified in policy is to promote 
competition in fixing of rates by insurer. General Ins. Co. of America et al. v. 
Earle. (Ore.) . : ‘ ts ey ee pretax eae pa wracae nen ee 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. E 
136(1)—Provision in application ‘Policy to take effect on delivery to applicant” is not ambigu- 
ous and means that policy is to take effect on its delivery to applicant. Newton v. 
Gulf Life Ins. Co. (Ga.) poi wh Sk onsen sa ea ha Se eR cee sca ta KS ASTRAL Dt 
136(1)—Negligence of mutual benefit association in failing to deliver certificate of insurance 
before member’s death did not control in determining liability of association, since real 
question would be whether there existed a contract of insurance on life of insured at 
time of his death. Protective Mut. Benefit Ass’n v. McCuistion et al. (Tex.) 
. Sufficiency and effect of delivery. 
136(2)—Policy delivered by mail is ‘delivered’? when it is deposited in mail, in an envelope 
which is stamped and addressed to insured at his proper post office or residence address. 
Life & Casualty Ins. Co. of Tennessee v. McCrea. (Ark.) ........... cece c eves ncees 
136(2)—Neither soliciting insurance agents nor their solicitor could bind insurer by deliver- 
ing fire policy on trailer to insured after insurer notified agents that insurer did not 
desire to take the risk, and directed agents to cancel policy if it had been delivered. 
es Te. ee ne I ise oie eas seo wae co cows ake bees oeeies een 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Provision of life policy that no obligation is assumed by insurer unless on date of 
delivery of policy insured is alive and in sound health is a “warranty” within statute 
providing that breach of warranty shall not avoid policy unless warranty is made with 
intent to deceive or increases risk of loss. Booker T. Washington Burial Ins. Co. v. 
Williams. (Ala.) Sane ee ae Re Cee an Chas os een ae Sod. 5a na Raruie hac 
136(4)—The stipulation in a life policy, that no obligation is assumed and no liability under 
the policy shall attach unless policy is delivered while insured is alive and in good health, 
is a warranty, and is breached if insured is suffering from an affliction or disease which 
increases risk of loss at time policy is delivered. Protective Life Ins. Co. v. Fischer. 


DML. ccs deh GIG > Anieie ae Ants AEGE ails ool Ged Sales ire oko aati hes ees ae eek wheel ‘ 
136(4)—Where policy is written on January 16, 1936, and dated January 20, 1936, and 
insurer’s agents are instructed to deliver policy to applicant not sooner than the later 
date and not then unless applicant is alive and in good health, application is not finally 
accepted and insurance put into effect until policy is delivered to applicant in good 
health on date of policy or thereafter. Where applicant for accident policy dated 
January 20 was killed on January 16, and insurer’s agent had been instructed by 
home office to deliver policy to applicant on Januarv 20 if he was alive and in good 
health at. that time, that policy was delivered to local agent before applicant was killed 
held not to authorize recovery on policy. Newton v. Gulf Life Ins. Co. (Ga.) . .. 
136(4)—Where life policy provides that it shall become effective unless first premium is paid 
while insured is in good health, and change in applicant’s health, materially affecting 
the risk, occurs before payment of first premium, policy will not become effective unless 
insurer is informed of change in health and delivers policy with knowledge thereof. 
Where applicant for life policy, long after time of opetinetion but before payment of 
first premium, contracted tonsilitis and sinusitis, which predispose to pneumonia, and at 
about time of delivery of policy and payment of first premium pneumonia, of which 
applicant subsequently died, was discovered, policy held invalid under provision that 
—s met 5 in good health at time of payment of first premium. Kroon v. Travelers’ 
ns. Co. SRE a i Ee Pole ee ee 
136(4)—In action on life policies, wherein insurer’s defense was that insured was not in 
sound health at time of delivery of policies and that he had falsely represented in his 
applications that he was in good health, evidence raised fact questions for jury, so that 
trial court was not warranted in entering judgment for insurer, notwithstanding verdict 
of jury, though insured died from tuberculosis and cancer 38 days after policies were 
issued. Janelunas v. John Hancock Mutual Life Ins. Co. (Ill.) ........... 
136(4)—Provision of application for life policy that policy would not become effective until 
delivery to applicant and payment of first premium in full during applicant’s continued 
good health was a condition precedent to insurer’s liability, and a performance or waiver 
thereof would have been necessary to render policy enforceable. Atlas Life Ins. Co. v. 
i SE 3. sadtecnessaded che sienne oh esi ees Ca abana ns 66d swale ees 
136(4)—Under life policy to be void if insured were not in sound health on its issuance, 
liability _of insurer, on breach of such condition, was limited to return of premiums 
i Crocker v. Life Ins. Co. of Virginia. 


paid, r 0. 8. C. 

136(4)—The provisions of an application and of policy to effect that if false representations 
material to risk are made in application or if insured is not in good health at time policy 
is delivered, it shall be void are valid and enforceable. San Angelo Life & Accident 
A. IRD eta c Cen Sern dsb sce seins 1 
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(5). Acceptance and effect thereof. 
136(5)—Where insured on receiving life policy gave receipt in which he stated that he found 
policy “correct and satisfactory,” _ thereby admitted that he knew what was in policy. 
Vail v. Midland Life Ins. Co. (N fo.) 1647 
136(5)——An insured must promptly examine policy and if it does not contain agreed stipula- 
tions he must notify insurer thereof, and of his refusal to — policy. Pacific Mutual 


Life Ins. Co. et al. v. Rosenthal. (N. J.) 
§ 137. PAYMENT OF PREMIUMS OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—-Payment or agreement to pay premium by insured is condition precedent or at least 
concurrent with assuming of liability by insurer. Contract of fire insurance, either 
verbal or written, binds insurer without actual payment of premium in advance, where 
there is express or implied agreement to extend credit to insured. Queen Ins. Co. of 
America v. Chapel. (Ala.) 1207 
137(1)—Insurer held not liable on life policy which provided that failure to pay ‘any install- 
ment of first annual premium should cause policy to immediately cease without value, 
where insured died more than three months after policy was delivered without payment 
of premium and no showing was made that insurer at time of delivering pony waived 
prepayment of first premium. Kennedy et ux. v. Guarantee Mut. Life Co. (Tex.) 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Provision of application for life policy that policy would not become effective until 
delivery to applicant and payment of first premium in full during applicant’s continued 
good health was a condition precedent to insurer’s liability, and a performance or waiver 
thereof would have been necessary to render policy enforceable. Atlas Life Ins. Co. v. 
Schrimsher. (Okla.) ... 
ie , a whether insured was in “good health” when first premium was paid 
or tendered under life policy, actual and not merely apparent health of insured is con- 
trolling, and term “good health” means that applicant has no grave, important, or seri- 
ous disease and is free from any ailment that seriously affects meneral soundness and 
healthfulness of system. Crocker v. Life Ins. Co. of Virginia. (S. C.) 
(3). What constitutes payment in general. 
137(3)—That amount of premium was to be paid in installments during year in accordance 
with custom long existing between parties did not render time of payment so uncertain 
as ~¢ hamene verbal fire insurance contract void. Queen Ins. Co. of America v. Chapel. 
(Ala 
137(3)—Payment of first premium to authorized agent ‘of. insurer intrusted with delivery 
of policy is sufficient to bind insurer, notwithstanding premium is not forwarded by 
agent until after loss. Federal Life Ins. Co. v. Hase. (Ark.) 
137(3)—Where insurer intrusts agent with policy for delivery to insured, who. relying on 
agent’s apparent authority, pays premium to agent, such payment is equivalent to pay- 
ment to insurer and insurer cannot deny agent’s authority to collect money, even though 
premium was paid before delivery of policy. Simpson v. Equitable Life Assurance Society 
of the United States. (Pa.) 1414 
(4). Payment by note or check. 
137(4)—Where insured gave to insurance agent note payable to agent for first premium on 
life policy, premium was paid, and agent, not insured, owed insurer premium that note 
provided for less agent’s commission. Vail v. Midland Life Ins. Co. (Mo.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—In absence of statutory provisions to the contrary, insurance companies have same 
right as individuals to limit their liability, and to impose whatever conditions they 
please on their obligations, not inconsistent with public policy. Loveman, Joseph & 
Loeb v. New Amsterdam Casualty Co. (Ala.) 3 
138(1)—A_ policy & group insurance may not be legally written on a group of employers. 
Moriarty v. California Western States Life Ins. Co. (Cal.) 1600 
138(1)—Insured and insurer had right to make contract that life policy should be term 
insurance for first year and endowment insurance thereafter. Vail v. Midland Life 
Ins. Co. (Mo.) 1647 
138(1)—Except where prohibited by law, parties to insurance contract have same freedom of 
contract as parties entering into any other form of agreement, and can contract as to 
extent and limitations of coverage with same freedom that they may contract for pay- 
ment of premiums or any other provisions of policy. Metropolitan Life Ins. Co. v. 
Wilson. (Tex.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Where specific policy applied for provided that only president, secretary, or actuary 
of insurer should have power to change policy terms, and application provided that 
policy should take effect on delivery to applicant, binding contract was not effected 
before delivery by fact that soliciting agent stated that policy was in immediate benefit 
on payment of first premium and wrote across first receipt “Bind receipt,’”? even though 
manager of insurer’s local division instructed soliciting agent to tell applicant that policy 
would be in immediate benefit, and even though assistant manager told applicant the 
same thing. Newton v. Gulf Life Ins. Co. (Ga.) 
141(1)—To work estoppel against insurer’s denial of liability on policy, there must be such 
conduct on part of insurer as would, if insurer were not estopped, operate as fraud on 
party who has taken or neglected to take some action to his own prejudice in reliance 
thereon. Hughes v. John Hancock Mutual Life Ins. Co. (N. Y.) 
141(1)—Insurer which accepted monthly premiums provided for in life policy up to death of 
insured held estopped to assert nonliability under policy because insured ed failed to. sign 
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policy as required thereby. Bankers Life & Loan Ass’n v. Jayroe. (Tex.) ............ 
141(1)—Stipulation in certificate of mutual benefit association that certificate must be counter- 
signed in ink by person in whose name it is written, may be waived by association. 
Protective Mut. Benefit Ass’n v. McCuistion et.al. (Tex.) .........:.eceecee eee eeees 
(2). Payment of first premium. 

141(2)—Delivery of policy to insured after execution by insurer constitutes waiver of condi- 
tions precedent or warranty of requiring premium note of insured to be delivery before 
licy would take effect, and affords no ground of defense against policy. Prudential 
fos. Oo. OF Amerion ©, Bibl, (UME) nn cecccrccsscccconrsrensesceesasessess 
141(2)—Where application for life policy provided that insurer’s executive officers only might 
determine whether policy could be issued, that no soliciting agent could accept risk, and 
that statements by agent would not be binding upon insurer unless contained in appli- 
cation, soliciting agent held without authority to waive payment of first premium. Fact 
that insurer charged soliciting agent with amount of first premium which was never paid 
held not waiver of provision of application for life policy that policy should not become 
effective until payment of first premium, where no one outside company had knowledge 

of such charge. Mailing of notice of second year’s — to applicant who had never 
paid first year’s premium, and subsequent receipt by insurer of remittance of second 
year’s premium, which was immediately returned, held not waiver of provision of 
application for life policy that it should not become effective until payment of first 
remium, where notice was sent without knowledge that applicant was then ill. Atlas 

ife Ins. Co. v. Schrimsher. (Okla.) ...... a eelade sina’ RV sisineea se views eens Ene te Kel 
141(2)—Agent's unconditional delivery of industrial life policy to insured as complete and 
executed contract, under express agreement that agent would extend credit for first 
week’s premium, held waiver of provision in policy that weekly premium should be paid 

in advance, and hence insurer was liable under policy for insured’s death which occurred 
before expiration of period of grace for payment of subsequent premiums. Meadows 


Te EC I, OR LD ik ose ae tae cesircns CHEE orb a do orknen sien’ 1 


(4). Estoppel of insured. 

141(4)—An insured’s statement of his age in application which becomes part of life and dis- 
ability policy becomes a term, if not a condition, of policy and, as such, is binding on 
insured as to limitation in point of time on obligation of insurer to pay disability benefits. 
Fine v. Equitable Life Assur. Society of the United States. (Minn.) sik 

§ 142. RATIFICATION OF DEFECTIVE OR INVALID CONTRACT. ; 

142—Accident insurer could not ratify attempted agreement of soliciting agent that policy 
should go into effect before its delivery without actual knowledge thereof or without knowl- 
edge imputed to insurer on account of knowledge of some other agent. Insurer is 
bound by its ratifications, with knowledge of facts, of unauthorized acts of its agents 
or persons assuming to be its agents, in soliciting and receiving application, fixing time 
for commencement of contract, delivering policy, waiving condition as to delivery of 
policy, or accepting note for first premium, but is not put on notice of unauthorized act of 
agent because agent himself knows thereof. Newton v. Gulf Life Ins. Co. (Ga.).... 

142—Beneficiaries of life policy which provided that it was preliminary term insurance for 
first year and that insurance alk be continued as a whole life policy by payment of 
future premiums, could not claim that policy should be continued as ordinary life. policy 
with reserve computed on three-year basis on ground that insured applied for such 
policy, where insured in loan agreement contracted in express affirmance of provisions 
of policy in regard to extended insurance, and was thereafter bound by its terms. 
Felderman et al. v. Inter Southern Life Ins. Co. (Pa.) GC hiaieh a Re Late Ee o.8 

§ 143. REFORMATION. 

(1).- Grounds of reformaticn in general, 

143(1)—Rules of law governing reformation of written agreements are applicable to reforma- 

oor Ogasecerneel policy. Carew, Shaw & Bernasconi, Inc. v. General Casualty Co. 
ash. 


(4). As to property or interest insured. 

143(4)—Court properly reformed hail insurance policy by changing number of section of 
land on which insurance was to apply, where insured and solicitor had stood on such 
section when insurance was discussed, but policy, because of confusion in description, 
described another section on which insured had no crop. Corder v. Michigan Mutual 
RE, So ET eho link nals elerw cs SALE Weise acbiica Gin areeon k-wikstTe of oidie Geese Sad 

143(4)—Reformation of application of fire policy to cure mutual mistake by insured and insur- 
ance agent as to description of land on which insured buildings were situated held 
proper in absence of equitable bar. Hier v. Farmers Mut. Fire Ins. Co. (Mont.) 

(7). Necessity of reformation. 

143(7)—Where insurer issued binder policy which by its terms expired not later than ten 
days after issuance and prior to expiration date insurer issued burglary policy covering 
inner safe, assured could not recover on prior oral negotiations or on binder, only remedy 
being reformation of policy to make it conform to true intent of parties. Carew, Shaw 
& Bernasconi, Inc. v. General Casualty Co. of America, (Wash.) ban hes 

(8). Right to reformation. 

143(8)—The rule that degree of negligence of a party to a contract, in not familiarizing 
imself with contract before signing, enters into consideration of whether such party is 
entitled to a reformation of instrument, is especially applicable to insurance contracts. 
Conrad v. Farmers Mut. Hail Ins. Ass’n of Iowa. (Ia.) 22.0.2... 0.0 ccc cc cccuuccuas 

143(8)—Where a wife was made a named assured in automobile liability policy taken out by 
husband without her knowledge or consent, there was no privity of contract or interest 
between her and insurer, as respects her right to have policy reformed and enforced 
as reformed, though she had the right to avail herself of provisions made for her benefit. 
A wife who was made a named assured in automobile liability policy taken out by husband 
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without her knowledge or consent, the coverage of which policy was expressly limited 
to persons other than the named assured, and who was injured while riding in automobile 
aS a passenger, was not entitled to have her name stricken from policy and to enforce 
liability thereunder as reformed, since husband and insurer could limit coverage, and 
wife’s protection was a gift or benefit which had to be accepted in accordance with terms 
of offer. Kerr v. New Amsterdam Casualty Co. (N. Y.) 1724 
143(8)—Injured third person is subrogated to rights of insured to make automobile liability 
policy conform to what was true intent of parties if he can prove intent. Injured third 
person had cause of action on which he could sue automobile liability insurer for reforma- 
tion of policy. Hunt v. Century Indemnity Co. (R. I.) . 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Health and accident policy reserving right of insurer to cancel policy at any time by 
written notice to insured and repayment of all unearned premiums held not to give insurer 
right to increase premium in order that policy should be not canceled, and hence failure 
to demand increased premium was not consideration for execution of rider relieving 
insurer from liability for disability of insured caused from rheumatism. Where insured 
executed rider to health and accident policy releasing insurer from liability for disability 
caused by rheumatism, failure of insurer to increase premium held not a detriment 
sufficient to show consideration for rider, since failure to increase premium did not deprive 
insurer of right to cancel policy after rider was executed. Rider relieving insurer on 
health and accident policy of liability for disability caused by rheumatism, being void 
when executed because without consideration therefor, and being inconsistent with pro- 
visions of original policy, could not stand, and hence oes was unaffected thereby. 
Rice v. Provident Life & Accident Ins. Co. (Mo.) < 
144(1)—Where insured was totally and permanently disabled ‘within terms of life ‘policy 
so as to be entitled to invoke waiver of premium clause, at time he applied for reduction 
of death and disability benefits, but was mistaken both as to extent of his disability and 
as to precise coverage of policy, insured was entitled to rescind reduction of benefits on 
ground of “mistake of fact,’’ although policy required proof of disability to be filed, 
where such proof was extant. Seidman et al. v. New York Life Ins. Co. (N. Y.) 
§ 145. RENEWAL 
(1). In general. 
145(1)—While renewal of a policy constitutes a separate and distinct contract for period of 
time covered by renewal, it is nevertheless a contract with same terms and conditions as 
those contained in policy renewed. Rice v. Provident Life & Accident Ins. Co. (Mo.) 
(3). Payment of premium. 
145(3)—Where insurer sent premium notice thereby offering to renew term accident policy 
but rejected renewal premium, timely tendered in view of fact that last day of grace period 
fell on Sunday and was followed by a public holiday, on ground that policy had expired, 
insurer was liable on policy where insured met death by accident within policy during 


— a a pene one been timely tendered. Penrose v. Sangean —_ Ins. 
° ( ) noe ‘ «wie 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Life policy is a contract which court may not change, but must enforce as made 
by parties. de Almada v. Sovereign Camp, W. O. W. (Ariz.) . 354 
146(1)—Contracts of insurance must be construed according to terms set forth therein, where 
those terms are plain and unambiguous. Berry v. Acacia Mut. Life Ass’n. (Ariz,) ca ae 
146(1)—Where terms of policy are plain, court can indulge in no forced construction to 
cast liability on insurer which insurer has not assumed. Western Machinery Co. v. 
Bankers Indemnity Ins. Co. (Cal.) .. 944 
146(1)—Where group life certificate referred to policy under which certificate was issued as 
required to be date as of actual date of termination of employment, policy would be read in 
connection with certificate. Moriarty v. California Western States Life Ins. Co. (Cal.)1007 
146(1)—Court, in construing insurance policy, may not substitute entirely different contract 
from ~— which the parties entered into. Denton v. Prudential Ins. Co. of America. 
‘olo. 
146(1)—Language in provisions of life ‘policies providing ‘for double indemnity in event of 
death from purely accidental means is to be given its ordinary and popular meaning, and 
ambiguities and uncertainties are to be resolved against insurer. wars “poison” in 
provision in life policy that death from accident, within double indemnity clause means 
death resulting Som purely accidental means, but does not include death resulting 
from or caused directly. or indirectly by taking of any poison, held required to be con- 
strued by court, and interpreted in its commonly accepted meaning. Equitable Life 
Assur. Soc. of the United States v. Hemenover et al. (Colo.) 
146(1)—Provisions of insurance policy must be considered in light of intent of parties ‘under 
intendments of law that ola shall afford protection when it can legally and fairly 
do so. New England Mut. Life Ins. Co. v. Huckins. (Fla.) 
146(1)—An insured’s right of recovery on fire policy would be determined from contract of 
insurance. Mammina v. Homeland Ins. Co. (Tll.) .1224 
146(1)—Insurance policies are construed in accordance with rules of an applicable 
to suretyship contracts. Galkin v. Lincoln Mut. Casualty Co. (Mich. : 
146(1)—The provisions in master group policy issued to employer are oe of contract of 
insurance which may be invoked by holder of certificate. Rusanda v. AStna Life Ins. Co. 
of Hartford, Conn. (Mich.) 1038 
146(1)—Policy which was a single policy of life insurance would be considered and construed 
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as a_whole. Salomone v. Prudential Ins. Co. of America. (Mo.) ................ 
146(1)—Insurance policy must be enforced as written where language is plain and unequi- 
vocal, but where language is ambiguous, its meaning is to be determined by judicial 
construction. Policy should be so construed as to give effect to both apparently conflicting 
provisions so far as their language will reasonably permit. Heald v. A®tna Life Ins. 
ONG ge Ss ee RR ernie eae st ea ee eee Ke nee eine 
146(1)—A policy of insurance must be given its plain meaning, and rule of construction does 
not authorize perversion of language, or exercise of inventive powers for purpose of 
creating ambiguity where none exists. Vail v. Midland Life Ins. Co. (Mo.) aire 
146(1)—-Where policy is open to different construction, that most favorable to insured must 
be adopted; but, where language of policy is unambiguous, such language must be _— 
its plain meaning. State ex rel. Ocean Accident & Guarantee Corporation, Ltd. v. 


eee eS RR rr a ae et ee Ce ere er ee ee re 173 


146(1)—The employment. ‘of term “personal injuries’ within employers’ liability policies 
which sooveied for payment under Workmen’s Compensation Law, and for indemnity 
of employer against loss because of liability imposed for damages for injuries to employees, 
presented an ambiguity requiring legal construction of policies. In construing employers’ 
liability policies containing ambiguous terms, court will consider policies as a whole and 
will seek to ascertain what was main object of parties, and to effectuate their intention 
by application. of settled legal principles of interpretation. No substantive clause in a 
policy should be allowed to perish by construction unless unsurmountable obstacles pre- 
clude any other course. A court should give a policy such construction, looking to policy 
as a whole, that each clause will have some effect. Seeming contradictions in a policy 
must be harmonized if possible. A construction which entirely neutralizes one provision of 
a policy should not be adopted if policy is susceptible of another construction which gives 
effect to all of its provisions and is consistent with general intent. Soukop v. Employers’ 
Liability Assurance Corporation, Ltd. NS re wire Min) CS a Ait Na ie Cate aia: 

146(1)—In ascertaining common intention of parties to public. liability policy, normal signi- 
ficance of words, both singly and in collocation, is adhered to, unless a special sing 
is shown by the circumstances. Zurich General Accident & Liability Ins. Co., Ltd. v. 
American Mutual Liability Ins. Co. (N. J.) .....ccecencces cnc csceencecesceecees 

146(1)—Insurance contracts are to be given reasonable and sensible interpretation consonant 
with apparent object of parties, and natural and ordinary significance of words, both singly 
and in collocation, must be adhered to, unless special meaning is shown by context or 
circumstances, or language, viewed as a whole, gives rise to uncertainty. In inter- 
pretation of policies, inquiry is directed to intention of parties ap or apparent in 
the writing. Gusaeff v. John Hancock Mutual Life Ins. Co. . 

146(1)—Clear and unambiguous policies should he considered in their Pain and ordinary 
sense. Procacci v. United States Fire Ins. Co. (N. J.) 

146(1)—A contract of insurance is no different from other contracts, and court’s function is 
to construe them, not to make them. The language used in an insurance policy must 
receive a reasonable interpretation consonant with the apparent object and plain intent of 
the parties. In action on products liability policy, provisions of policy were to be read 
having in mind what the parties contemplated in making their contract. Kelley v. Indem- 
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nity Ins. Co. of North America. (N. Y.) 1566 


146(1)—Fire policy should be construed like any other contract, and if wholly in writing 
its terms cannot be contradicted, varied, or modified by parol. Wagner v. Nationa 
Pe EM ND Sold cg inca es's cud 4.8 sa cting CaN tea eA ECS Ri GOT ERE EOE? 
146(1)—Disability policy in suit held required to be construed as a whole, and if such con- 
struction be reasonable, to receive that construction which would give effect to every 
part of the policy. Prudential Ins. Co. of America v. Mosley. (Okla.) ... 
146(1)—A life policy providing for accident indemnity for death resulting directly from 
injury effected solely through accidental means should be interpreted from usage of 
average man. Stuart v. Occidental Life Ins. Co. (Ore.) 
146(1)—An insurance contract is governed by the same rules as are applicable to contracts 
generally. Colagiovanni v. Metropolitan Life Ins. Co. (R. I.) 
Te construing insurance policy, court cannot disregard plain and unequivocal terms 
or. and ‘oS new contract for parties. Christensen v. Royal Ins. Co. of Liver- 
RIE oa Cia a So atari © Oe Re eae ar 6 ee a oe nt gem lee Eh Ro in 
146(1)_—The stnenr purpose of policy providing for weekly sick benefits is to provide small 
weekly indemnity against illness which prevents insured from earning — ing at his 
regular employment nm period of such illness, and such purpose must be considered 
in construing and applying provisions of policy. National Life & Accident Ins. Co. v. 
TOMES cn Sole ae tis ONG CT BIRR TS CA Tike AD MATERA 
146(1)—Where provisions of group policy insuring against disability from sickness or injury 
were plain, there was no room for appnesen of rulés of construction. ange 
Rae Sk OS: ROME)  Sivrtries ve Sesnaevn beens 
146(1)—Court is not authorized to make insurance contract for parties | but can 5 only construe 
contract as made. St. Paul Fire & Marine Ins. Co. v. Carroll. (Tex.) 
146(1)—Obvious meaning of hem terms of insurance contracts to business and professional 
men who make and use them ae not be discarded for some curious and hidden inter- 
retation that is to be reached only by a long train of acute and ingenious reasonin 
ontracts of insurance must be construed according to terms which parties have use 
to be taken and understood, in absence of ambiguity, in their plain, ordinary, and 
popular sense. Travelers’ Ins. Co. v. Springfield Fire & Marine Ins. Co. (U. S.) 
146(1)—A South Carolina statute prohibiting insurance agreement not expressed in policy 
did not preglude court, in insurer’s suit for judgment declaring group policy canceled, 
from considering terms of master policy not set forth in individual certificates, as each 
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certificate was part of group policy and certificate holders were bound by terms thereof. 
Equitable Life Assur. Society of the United States v. Templeton et al. (U. S.) 1273 

146(1)—Ambiguous provisions in life policy should be construed most favorably to insured, 
but an unambiguous policy must be construed in accordance with its plain terms. 
National Exchange Bank & Trust Co. of Steubenville v. New York Life Ins. Co. 
(U. S.) 1586 

146(1)—In construction of automobile ‘liability policy, whole contract ‘must be considered, and 
not certain clauses or fragmentary parts. sme et al. v. United States Fidelity & 
Guaranty Co. et al. (U. S.) wcokdan 

146(1)—A death benefit certificate issued under a group policy to wife of member of unin- 
corporated association did not constitute the entire contract between the insurance com- 
pany and insured, and to ascertain rights under certificate court was required to look 
also to the group policy. A death benefit certificate issued to wife of member of unin- 
corporated association under a group policy, though not a complete contract of insurance in 
itself, was evidence that group policy was in existence and in full force and effect, that 
it was in possession of association, and that insured was _—- Geeeety. American 
National Ins. Co. v. Branch. (Va.) Me a 

(2). Language of policy. 

146(2)—Effect will be given to explicit exceptions plainly withdrawing claim from general 
stipulations of insurance policy. Where contract of insurance, in its terms, is plain, 
certain, and free from ambiguity, there is no room for construction, and it is imperative 
on court to enforce contract as written. Loveman, Joseph & Loeb v. New Amsterdam 
Casualty Co. (Ala.) 

146(2)—In ascertaining intent of parties, language of ‘policy will be given its common inter- 
pretation, and only clauses par are uncertain will be construed favorably to insured. 
Where terms employed in insurance policy are plain, unambiguous, and _ susceptible 
of only one reasonable construction within meaning of contracting parties, policy will be 
enforced according to its clear and unambiguous terms. Praetorians v. Hicks. (Ala.) 1131 

146(2)—Policies insuring against loss, from bodily injury through accidental means, and 
through external, violent, and accidental means, would be construed to give insured 
protection which, attributing to language its ordinary and natural meaning, he could 
reasonably assume that it afforded. King v. Travelers’ Ins. Co. (Conn.) 809 

146(2)—Words ‘ ‘accident” and “accidental” have never acquired technical meaning in law, 
and when used in an insurance contract are to be construed according to common speech 
and common usage. Miser v. Iowa State Traveling Men’s Ass’n. (Ia.) 

146(2)—Where language of insurance policy is unambiguous, there is no room for construction, 
= = Gavlored must be given their usual and plain meaning. Vail v. Midland Life 
ns 0. Mo. ‘ 

146(2)—Insurance policy is a contract and should be construed as other contracts if couched 
in unambiguous language. Insurance contract will be enforced as made in absence of 
uncertainty if contract is legal and not against public policy. In construing life policy, 
language meaning the same as a forfeiture will be so interpreted to preclude recovery 
el ‘forfeiture’ need not be used. Howie v. Cosmopolitan Old Line Life Ins. Co. 

ebr. 

146(2)—Contract, such as insurance contract, should be interpreted in “ight of language 

of common speech. Mansbacher v. Prudential Ins. Co. of America. (N. Y.) 
(3). Liberal or strict construction. 

146(3)—Contract of insurance will be construed liberally in favor of insured and strictly 
against company, and, where terms of policy will bear two interpretations, interpretation 
will be adopted which sustains claim for indemnity. Booker T. Washington Ins. Co. v. 
Williams. (Ala.) ea “i 

146(3)—-Thouch insurance contracts are to be liberally ‘construed to effectuate intention of 
parties and in cases of doubt construed most strongly against parties who framed them, 
yet courts have duty to construe contracts and not to make contracts for the parties. 
Loveman, Joseph & Loeb v. New Amsterdam Casualty Co. (Ala.) 

146(3)—Ambiguous provisions of insurance policy will be construed most strongly against 
insurer, Praetorians v. Hicks. (Ala.) 

146(3)—Where meaning of policy is ambiguous, it must be ‘construed most strongly against 
insurer and in favor of insured. de Almada v. Sovereign Camp, W. O. W. (Ariz.) 

146(3)—Insurance policies are construed strictly as against insurer, since policies are 
carefully prepared by insurer. Berry v. Acacia Mut. Life Ass’n. (Ariz.) 

146(3)—Insurance contracts are to be construed most strongly against insurer and liberally 
construed in favor of insured. Denton v. Prudential Ins. Co. of America. (Colo.) 

146(3)—Language in provisions of life policies providing for double indemnity in event of 
death from purely accidental means is to be given its ordinary and popular meaning, 
and ambiguities and uncertainties are to be resolved against insurer. Equitable Life 
Assur. Soc. of the United States v. Hemenover et al. (Colo.) 

146(3)—Policy of insurance must be construed most strongly against company which wrote it. 
In action on family policy for death of member in which insurer alleged deceased fell 
in an excepted class, court held without authority to add further exceptions which company 
would be presumed to have —_— if intending to rely on them. International Service 
Union Co. v. Espinoza. (Colo.) 

146(3)—Where words of insurance policies are, without violence, susceptible of two inter- 
pretations, that which will sustain insured’s claim must be adopted, in view of fact 
that insurer prepares policies. King v. Travelers’ Ins. Co. | (Conn.) 

146(3)--Where insurance policy contains inconsistent, conflicting, or ambiguous. provisions, 
construction favorable to insured must be given, especially where construction insisted 
upon by insurer would work a forfeiture, since the law does not favor forfeitures. 
Metropolitan Life Ins. Co. v. Benton. (Ga.) 
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146(3)—Contracts of insurance must be construed in view of their general objects, avoiding 
strict and technical interpretation. Where language of policy may be given two meanings, 
one of which permits recovery and other which does not, it is to be given construction 
Tidehe favorable to insured. Kingsford v. Business Men’s Assurance Co. of America. on 
146( 3)— Accident policies ‘are to be literally construed in insured’s “favor, | and if. ambiguity 
exists, all provisions, conditions, or exceptions tending to limit or defeat liability should 
be construed most favorably to insured. Ziolkowski y. Continental Casualty Co. (Ill.) 24 
146(3)—Courts are inclined to a liberal construction of insurance policies. Kroon v. 
ee Ne | eer eee eee 399 
146(3)—Courts will construe insurance contracts liberally to give them effect rather than 
to make them void, and conditions which create forfeitures will be ee most 
strongly against insurer. Prudential Ins. Co. of America v. Bidwell. (Ind. 690 
146(3)—-Clause in industrial life policy providing for forfeiture thereof if - A insurance 
issued to insured by insurer was in force at date of policy was required to pe strictly 
construed against insurer. National Life & Accident Ins. Co. v. House. (Ind.) ......1019 
146(3)—An insurance policy is a common-law contract, and, having been written ae pre- 
pared by insurer, every doubtful clause is construed against insurer. Ardoin et al. v 


Great Southern Life Ins. Co. (La.) se Se 
146(3)—Insurance contracts are construed most favorably to insured. Claxton et ux. v. 
Fidelity & Guaranty Fire Corporation. (Miss.) ... 1181 


146(3)—Where policy provisions are antagonistic and raise ‘ambiguity, insured is entitled 
to that construction most favorable to him and which provides him greater indemnity, if 
policy fairly warrants such construction. Boillot v. Income Guaranty Co. (Mo.) 232 
146(3)—Doubt arising from language of life policy must be resolved in favor of insured and 
most strongly against insurer. Tit fe policy must be construed liberally in favor of insured 
and against insurer, and construgtion most favorable to insured must be adopted thou uch 
otherwise intended by insurer aaeve policy is susceptible of two constructions equally 
reasonable, and pny must be so construed, if possible, as not to defeat claim to dene 
n ai since law does not favor forfeitures. ‘Salomone v. Prudential Ins. Co. of America. on 
0.) eee eee eee eee eee eteeseeesene * eee 


146(3)—Policy must be given fair ‘and reasonable construction in light of purpose sought to 
be accomplished by parties in making it, and any doubt must be resolved most favorably 
to insured. White v. Missouri Ins. Ded IN ee oiik ance: Kata adkis See Richie eit SO 425 
146(3)—Construction of insurance oumtsnst otek favorable to insured must be adopted 
where contract is ambiguous. Heald v. Aitna Life Ins. Co. of Hartford, Conn. (Mo.) 822 
146(3)—-Forfeiture of insurance policies is not favored by law, and attempted forfeiture 
after loss is looked on with disfavor. National Fire Ins. Co. of Hartford, ame. v. 
RN: WA ig nto ieg tan cat a is ae oi im aa laos inverts UE SiN Ad .1185 
146(3)—The provisions of policy insuring against total and permanent disability are to be 
given liberal, and not literal. construction. Pogue v. Metropolitan Life Ins. Co. (Mo.) 1356 
146(3)—Under life policy providing that face of policy was specified sum which insurer agreed 
to pay upon receipt of due proof of death of insured, and provision that in event of death 
from accident insurer would increase the amount payable, and finally providing that 
upon lapse of policy for nonpayment of premiums insurer would continue insurance for 
its face amount as paid-up extended term insurance, but without double indemnity, policy 
was not ambiguous so as to warrant application of doctrine requiring all ambiguities to be 
resolved in insured’s favor. Smith et al. v. Equitable Life Assurance Society of the 
United States. (Mo.) 1362 
146(3)—-Ambicuous restrictive clauses in life policies should be construed in favor of insured. 
The provisions of life policy covering death resulting from bodily injuries effected solely 
through external, violent, and accidental means should not be so strictly construed in 
favor of insurer who wrote policy as to defeat object of insurance against accident for 
which it was taken out. Gasperino v. Prudential Ins. Co. of America. (Mo.) 
146(3)—Where policy is open to different construction, that most favorable to insured must 
be adopted; but, ‘where language of policy is unambiguous, such language must be given its 
plain meaning. State ex rel. Ocean Accident & Guarantee Corporation, Ltd. v. 
ect CUT cdc artical -c:n. ws area sai: SIS Gp wea SANE am oir aus aeons wie oe a ce .1739 
146(3)—-A policy must be liberally construed in favor of insured so as not to defeat without 
a plain necessity his claim to indemnity which in making insurance it was his object to 
secure, and when words are susceptible of two interpretations, that which will sustain 
insured’s claim must be adopted, since language employed in policy is that of insurer. 
Soukop v. Employers’ Liability Assurance Corporation, Ltd. (Mo.) 1741 
146(3)—Insurance contract should be reasonably construed so as to effectuate its purpose, 
and in case of doubt should be liberally construed in favor of incured. Woods v. 
Central States Life Ins. Co. (Nebr.) 133 


146(3)—Forfeitures are not favored and forfeiture clause in insurance policy will not be 


aided or given effect by construction where plain meaning of Nopeaee used does not 
require it. Howie v. Cosmopolitan Old Line Life Ins. Co. (Nebr.) 140 


146(3)—Where public liability created uncertainty or ambiguity as to scope of inenaess 
undertaking, doubt was to be resolved against insurer. The doctrine that where 
langu: language cuvtoved in policy is oo 4 of two constructions, that more favorable to 


will be adopted, applies specially to exclusions from general indemnity clause 
aaaelee embraced therein. Zurich General Accident & Liability Ins. Co., iat. v. 
American Mutual Liability Ins. Co. (N. J.) ......... 200. ccc cece _. 987 


146(3)—Where term accident icy and premium notice were prepared by insurer, they were 
required to be constructed most aan, against insurer where there was coe as to 
meaning of language used. Penrose v etropolitan Life Ins. Co. (N. Y.) 
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146(3)—Insurance policies are construed most strongly against the insurer and in favor of 
insured. Kelley v. Indemnity Ins. Co. of North America. (N. Y. 
146(3)—Imsurance policy is a mere contract between parties and must be construed by 
usual rules governing construction of contracts, except that in case of doubt, policy 
must be construed strongly in favor of insured and against insurer. Prudential Ins. 
Co. of America v. Mosley. (Okla.) 165 
146(3)—Clauses in insurance policies are to be read and ‘construed in ’ their plain, ordinary 
sense, and not by creating strained doubt or ambiguity and then resolving it in favor of 
insured, Peters et al. v. Colonial Life Ins. Co, of America. (Pa.) 
146(3)—Where terms of automobile liability policy were open to different interpretations, 
trial judge was entitled to construe policy most favorably to insured and to injured party 
obtaining unsatisfied judgment against insured. Farrell v. Employers Lishility Assur. 
Corporation, Ltd. (R. I.) er 
146(3)—Ambiguous language in policy is to be construed most ’ favorably to assured. ‘ Bennett 
Chevrolet Co. v. Bankers & Shippers Ins. Co. of New York. (R. I.) 
146(3)—If insurance policy is fairly susceptible of two constructions, one of which is more 
favorable to insured than the other, construction most favorable to insured should be 
adopted. Every provision in insurance policy, breach of which involves forfeiture of 
rights of insured, is strictly construed, and doubts as to construction should be resolved 
in insured’s favor. Christensen v. Royal Ins. Co, of Liverpool, Inc. (S. D.) 
146(3)—Insurance contracts should be liberally construed to accomplish purpose for which they 
are made, since contract is written and prepared by insurance company. Poole v. 
Sun Underwriters Ins. Co. of New York. (S. D.) . J ois 1732 
146(3)—Rules that policy provisions are to be construed most favorably to insured and 
against insurer are applied only where there is doubt and can never be used to change 
meaning of that which parties have plainly stated so as to make a different contract 
than the parties themselves made. Metropolitan Life Ins. Co. v. Wilson. (Tex.)..... 245 
146(3)—Insurance contracts which are indefinite as to their meaning, or subject to two con- 
structions, will ordinarily be construed against insurer and in favor of insured. Grand 
Lodge Colored Knights of Pythias of Texas v. Adams. (Tex.) .. 794 
146(3)—Language of insurance contract must be construed most favorably to insured when 
ambiguous, but only when language is reasonably open to two constructions. Spaun- 
horst v. Equitable Life Assur. Soc. of United States. (U. S.) 342 
146(3)—Rule that ambiguous provision of insurance contract is to be construed most favor- 
ably to insured cannot be availed of to refine away terms of contract expressed with 
sufficient clearness to convey plain meaning of parties, and embodying es 
compliance with which is made condition to liability thereon. Travelers’ Ins. 
Springfield Fire & Marine Ins. Co. (U. S.) 
146(3)—-Where marine policies designated steamship company as the assured, ‘contemplated 
that steamship company as common carrier would take on itself full liability to cargo 
owners, and bound underwriters to indemnify assured against that liability, ambiguities 
raised by other clauses must be resolved so as to give effect to the dominant purpose of 
the policies. Great Lakes Transit Corporation v. Interstate S. S. Co. et al. (U. S.).. 905 
146(3)—Ambiguous provisions in life policy should be construed most favorably to insured. 
but an unambiguous policy must be construed in accordance with its plan. National 
Exchange Bank & Trust Co. of Steubenville v. New York Life Ins. Co. (U. S.) 1586 
146(3)—Forfeitures of insurance policies are not favored. Travelers Protective Ass'n of 
America v. Jones. (U. S.) ; ‘ 7 ; 1690 
(4). Standard policy. 
146(4)—Rule construing insurance policies most strongly against insurer in case of ambiguity 
is not applicable to provisions of policy prescribed by statute. Gallopin v. Continental 
Casualty Co, (IIl.) “00: eee 
146(4)—Standard provisions of policy govern contract of insurance, even if policy contains 
contrary stipulation. Roeser v. Guardian Life Ins. Co. of America. (N. Y.) 
§ 147. was ne GOVERNS. 
(1) n “enc 
147(1)—The rights of inenred and insurer under marine policy were required to be construed 
according to English marine insurance laws and customs where parties had so stipulated. 
Lesicick et ux. v. North River Ins. Co. (Wash.) 
(2). Place of contract. 
147(2)—Accident insurance policies made in Connecticut between Connecticut corporation 
and resident insured would be construed in accordance with Connecticut law. King v. 
Travelers’ Ins. Co. (Conn.) ; : . 809 
147(2)—Life policy issued in Missouri to a resident of Missouri, the premiums of which 
were to be paid to agents in Missouri, was a Missouri contract and governed by Missouri 
laws, which were required to be read into policy. Helm v. Ben Hur Life Ass’n. (Mo.). 1388 
147(2)—-Insurer on compulsory motor vehicle liability policy was liable to insured where a 
judgment was recovered against insured in Rhode Island for injuries sustained in Massa- 
chusetts by person who was struck by truck operated by insured, notwithstanding action 
was brought in Rhode Island after cause of action was barred by limitations in Massa- 
chusetts, but before action was barred by Rhode Island statute. Brown v. Great American 
Indemnity Co. (Mass.) 1546 
147(2)—Policy issued im state to automobile renting company, covering loss caused by theft, 
fraudulent concealment, or disposal of automobile by rentee, held required to be con- 
strued according to law of state. Hawkins v. Agricultural Ins. Co. (R. I.) 


147(2)—Where new life policy differed in some respects from last application submitted by 
insured, delivery and acceptance in New Mexico where insured lived constituted con- 
summation in New Mexico, and, in absence of express provision or circumstance indicat- 
ing that parties intended that Missouri laws should apply all matters relating to inter- 
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pretation and validity of policy were to be determined by New Mexico law, as against 
contention that, because original policy was executed and delivered in Missouri, second 
policy issued on surrender of origi policy was governed by Missouri law regarding 
defense of suicide. Nielsen v. General American Life Ins. Co. (U. S.) 
(4). Effect of provisions of policy on application. E 
147(4)—Life and accident policy which was mailed from Missouri to insured in Illinois, 
and which provided policy should ‘take effect” at residence of insured, was an Illinois 
contract and would be subject to law of Illinois, since any different construction would 
render such provision meaningless, and it would be presumed parties intended each 
rovision should be effective except as to provisions which contravened some rule of 
aw or public policy to “take effect’”’ meaning to be in force, or go into operation. Mowery 
v. Washington National Ins. Co. (I 

§ 149. PRINTED AND WRITTEN 

149—Under statute requiring exceptions to policy to be printed with some prominence as 
benefits to which they applied, where life and accident policy provided for indemnity for 
$1,000 for death sustained as described in another provision, which provision and excep- 
tion relating thereto were in smaller type, insurer could not rely on exception, since 
provision in bolder type was more important of provisions conferring benefits. Under 
statute requiring ‘‘exceptions” to policy to be printed with same prominence as benefits 
to which they apply, insurer could not rely on provision of life and accident policy 
specifying that indemnity should be paid only when death occurred within thirty days 
after accident, where provision conferring benefits was printed in bolder type, since 
such provision was not a “condition”? but was an “exception.”” Mowery v. Washington 
National Ins. Co.  (TIIl.) , oe! egg iy hk eolee a 

§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—Effect of rider attached to last page of printed form of marine policy stating that terms 
and conditions of form were to be regarded as substituted for those of policy left nothing 
of printed form except opening clause and subscription clause executed by the under- 
writer. Conners Marine ¢ ., Inc. v. Northwestern Fire & Marine Ins. Co. (U. Be: - 

§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 

(2). Application as part of the contract. 

151(2)—-A life insurer could not avoid recovery on policy on ground of false representation 
in application, in that insured had stated that she had almost passed through the climac- 
teric with very little disturbance, where written statement in that respect was not included 
in portion of application attached to policy, and policy provided that no statement of 
applicant should avoid policy unless contained in application and unless copy of applica- 
tion was indorsed on and attached to policy when delivered. Telford v. New York Life 
Ins. Co. (Cal.) ; ‘ : : ; Si 

151(2)—Where health and accident policy contained provision that policy and indorsements 
thereon or papers attached thereto constituted icy, rider stating that it was attached 
to policy and relieving insurer from liability for disability caused by rheumatism held 
part of policy, where parties had so considered it, even though never actually attached 
thereto. Rice v. Provident Life & Accident Ins. Co. (Mo.) pois 


§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and By-laws. 

152(1)—Life insurer held not entitled to limit liability to one-fourth of face of policy because 
of provision in by-laws limiting recovery to euch sum if insured died within one year 
of issuance where such provision was not 
Bankers Life & Loan Ass’n v. Jayroe. (Tex. 

(3). Statutes and ordinances. 

152(3)—-Where policy issued to contract carrier bore indorsement of Public Service Commis- 
sion that it was written in pursuance of act dealing with carriers which are not subject 
to Motor Carrier Act, policy should be construed in accordance with terms of act. 
Harbin v. Moore et al. (Ala.) .... dea rite brs Pet 

152(3)—-Insurance contracts should be construed in light of statutory requirements, and 
mandatory statutory provisions should be read into insurance contracts. Galkin v. 
Lincoln Mut. Casualty Co. (Mich.) sng orien rae Recs Cy 

152(3)—Law of state is always part of insurance policy issued therein. Cave v. Missouri 
Ins. Co. (Mo.) eee ie ee on 

152(3)—-Missouri statutes relating to insurance, in so far as they are applicable to policy, 
are to be considered as part of policy. and are to be given the same force and effect in 
determining rights and liabilities of narties as if they had been written into policy. Smith 
et al. v. Equitable Life Assurance Society of the United States. (Mo.) 

152(3)—Life policy issued in Missouri to a resident of Missouri, the premiums of which were 
to be paid to agents in Missouri, was a Missouri contract and governed by Missouri laws, 
which were required to be read into policy. Helm v. Ben Hur Life Acs’n. (Mo.) 

152(3)—Motor vehicle liability policy issued pursuant to statute is controlled by the terms 
of the statute, and any terms not prescribed by the statute or not within the authority 
of the insurance commissioner to approve, or not in fact approved by him, are to be 
rejected in determining relations between the insurer and those to whom the insured 
may be under liability. Bosse v. Wolverine Ins. Co. (N. H.) ai 

152(3)—Law treats life insurance contract as embodying statutory incontestable clause and 
resolves apparent conflict between clause and policy in favor of statute. Statutory 
requirement of incontestable clause of life policy cannot be waived and_ insurer is 
eo from asserting waiver. Foster v. Washington National Ins. Co. (N. J.) 

152(3)—Neither motor carrier nor its liability insurance bondsman may successfully contend 
that liability insurance bond filed as prerequisite to issuance of certificate of motor carrier 
limits statutory liability, except as to amount. Liability insurance bond filed as pre- 
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requisite to issuance of certificate to motor carrier was required to be construed to include 
statutory requirements therefor, and bondsman was estopped from contending that it 
was not liable on bond because of limitations therein, where limitations contravened 
statute. Enders et al. v. Longmire. (Okla.) 

152(3)—Where it was intent of parties in negotiating for liability insurance to be effective 
immediately, that oral contract was to function under laws of California, terms and 
conditions contained in usual form of policy, including provisions of statute incorporated 
in usual form of policy, were implied. Bankers Indemnity Ins. Co. v. Pinkerton. (U. S.) 


152(3)—Provision of Nebraska statute that breach of warranty or condition shall not a 
policy unless breach existed at time of, and contributed to loss, is read into and_con- 
conetioutes | part of insurance contracts. Ohio Casualty Co. of Hamilton, Ohio v. Swan. 


152(3)—Where provisions of automobile ‘policy ‘placing restrictions on converage ‘conflict with 
statutory limitations on restrictions of coverage, application is given to Waenewee gives 
insured the greater coverage. Witzko et al. v. Koenig et al. (Wis.) 

§ 153. USAGES OF BUSINESS 

153—In action on public liability policy providing that assured automobiles would not be 
used to carry passengers for consideration, actual or implied, but might be used for 
for “business calls,’ ’ testimony as to sense in which the trade understood provision for 
“business calls,” or what was customarily done in making business calls, was not 
admissible, since provision authorizing use of assured automobiles for ‘‘business calls” 
clearly restricted use to class to whom assured owed no higher duty than to guest. West- 
ern Machinery Co. v. Bankers Indemnity Ins. Co. (Cal.) : 

153—The insured and beneficiary under a life policy were not entitled to rely on alleged 
custom of insurer to notify its policyholders of its intention to lapse policy on a 
particular date in absence of any showing that they were aware of custom at time of 
making contract or at any other time, since, in absence of such knowledge, parties 
could not have contracted with reference thereto. Bryant et al. v. Continental Life 
Ins. Co.. Inc. (Va.) 

153—The rights of insured and insurer under marine policy were required to be construed 
according to English marine insurance laws and customs where parties had so stipulated. 
Lesicick et ux. v. North River Ins. Co. (Wash.) 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—It would be presumed that parties intended that each provision of policy should be 
effective unless it contravened some rule of law or public policy. Mowery v. W or 
ton National Ins. Co.  (TIIl.) . 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general. 

156(1)—Beneficiary as such is not a party to the insurance contract. Worrell et al. v. 
Life & Casualty Ins. Co. of Tennessee. (La.) 

156(1)—In policy of group insurance contract is one between insurance company and employer, 
in which insured employee is only incidentally a party thereto, especially where premium 
is naid entirely by employer, who then is at liberty to cancel policy of his own volition 


and thereby terminate rights of employee or his beneficiary under certificate. van 


v. Metropolitan Life Ins. Co. (La.) wee 

156(1)—Under statute providing for motor vehicle liability policies, relation between insurer 
and those to whom insured becomes liable is separate and distinct from that between 
insurer and insured; the policy being insurer’s guaranty to answer for liability insured. 
Bosse v. Wolverine Ins. Co. (N H.) 

156(1)2—Policies insuring lives of husband and wife for benefit of survivor of them were 
“joint policies” as to lifetime benefits, requiring husband and wife to act jointly in any 
matter affecting their interests in policies. O’Boyle v. Home Life Ins. Co. of America. 


585 


917 


616 


1681 


289 


jw. 8 ee éx 1588 


§ 158. SUBJECTS OF MARINE INSURANCE. 

§ 159. IN GENERAL. 

159—Word “hulls’”’ within marine policy covering insured’s legal liability as to “hulls and 
cargoes” held to refer to cargo-bearing hulls as to which insured as owner, operator, or 
otherwise might incur legal liability, but did not include tugs used for towage. Pontoons 
held not included in category of “hulls” or “cargoes” within marine policy covering 
insured’s legal liability as to “hulls and cargoes” because pontoons were taken into 
insured’s “possession for the transportation and carriage’ where pontoons were not 
cargo-bearing hulls, and tugs were water-borne. Conners Marine Co., Inc. v. North- 
western Fire & Marine Ins. Co. (U. S. sede aes gaia cade ds Ws te 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSE OF LOSS. 

§ 162. IN GENERAL. 

162—Under a fire policy covering varying quantities of liquor, requiring monthly reports 
and, in case of default, limiting the coverage to the value shown by the last report, but 
in which the time within which reports were to be furnished after the close of the month 
was intentionally left blank, reports were not necessarily required for each month within 


the next month. Schenley Distillers Corporation v. United States Fire Ins. Co. (U. S.). 1496 


§ 166. ——- SHIFTING RISK. 

166—Under a fire policy covering varying quantities of liquor, and requiring monthly reports, 
if the reports were required withirf a reasonable time after the end of the month, a delay 
is not shown to be unreasonable where nothing is shown about conditions or the work 
required to be done to make reports. Under a policy covering varying quantities of liquor 
and requiring reports within a reasonable time after the expiration of each month, the 
insurer could not complain that delays were unreasonable where it made no protest. 
Under a fire policy covering varying quantities of liquor, requiring monthly reports 
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and limiting coverage in case of default to the quantity shown by the last report, insurer VI 
was not prejudiced by unreasonable delay in making reports qhese the last report due a 
before the loss would have shown no substantial change. Schenley Distillers ) <aperation 7 Pa 
W: MN ONE OR TEM iiss esse 00 GGbese eo neenens 1496 182- 
§ 175. COMMENCEMENT OF RISK. : 
175—Accident policy providing for disability benefits for injury after policy had been in ( 
force for one month, and resulting in loss of eye within four months of the occurrence, § 18 
held not to cover loss of eye resulting from injury occurring before policy had been in 183— 
force one month, notwithstanding removal of - surgical operation was not made until \ 
policy had been in force more than one mont raetorians v. Hicks. (Ala.) ........1131 1 
175—Where life policy specifically provided that its date, August 6, 1932, should be deemed ] 
“the date of issue,” such date was required to be taken for all purposes affecting rite § 18 
of insurer and of insured thereunder as the governing date. Travia v. Metropolitan 184— 


ee SO 2. cs cuba ce neearel acest teeta es cha Gvial Ces eae be todos orcs 411 t 
175—A life policy would be considered to have lapsed for * failure to pay second annual f 
premium within one year and grace period from date of policy, rather than to have been ¢ 
in force for one year and grace period after date of delivery of policy so as to permit 1 
recovery thereon by benefic iary, where insured on receiving life policy had signed receipt 1 
stating that he found it “correct and satisfactory.’’ Where parties to insurance contract { 
have construed it as becoming effective on date of policy and not: date of delivery, t 
policy date is controlling. The policy date controls date of subsequent premiums where \ 
first premium pays for insurance, which expressly expires by term of policy on definite ‘ 
date. Vail v. Midland Life Ins. Co. (Mo.) 1647 § 1% 
175—A provision in an application for life insurance that the insurance shall not take effect 
until the policy is delivered does not fix the effective date of the contract, but simply 186¢: 
imposes a condition precedent to the taking effect of the insurance coverage and is not in 1 
| conflict with a provision in the policy fixing an earlier date than the date of delivery : 
| as the date when the policy shall take effect and from which premium shall be computed. i 
| It is competent for parties to a life insurance contract to make stipulations with 
| reference to the effective date of the policy, the period which the initial premium payment 186(. 
shall cover, and the times when future premiums shall become due, and such stipulations 
are binding on the parties. Shira et al. v. New York Life Ins. Co. (U. S.) ; 1571 


§ 176. TERM AND DURATION OF RISK. 


. 177. TERM FIXED BY POLICY IN GENERAL, 

177—When corporation was adjudged bankrupt, it ceased to be an employer and its former 
employees ceased to be employees, as respects group insurance policies taken out by the 
corporation. Moriarty v. California Western States Life Ins. Co. (Cal.) ; 31 

177—A termination clause in e life policy will be given effect according to clear ‘wording | 
thereof. Under group life policy covering employees of corporation and its corporate 
agent, whereby insurance ceased when employment ceased, where corporate principal 
was adjudged bankrupt, that employees were entitled to convert insurance did not pro- 
long insurance under group policy, but merely entitled employees to apply for individual 
— operating from date of termination of employment. Moriarty v. California 186( 

tr vada oe Me ee = Serer 1007 

177—Giving of notice to insurer by employer of termination of employment of ‘employee 

did not cancel as to employee, group life policy, containing permanent total disability 





benefits, where cause of termination of employment was total disability of employee and $1 
policy by its terms was to continue in case of total disability, onah at time of 

termination of employment disability was not known to be total. Croton | v. Atna Life 188 ( 
Ins. Co. of Hartford, Conn. (La.) Gate ater ath rans tidn's Sia: nial 2 Xie cnet 102 


177—Term “temination of employment” in “group policy provision that insurance should 
automatically cease on termination of employment meant more than that employee 
should cease to work and that employer should cease to pay employee, but meant com- 188( 
plete severance of relationship of employer and employee by positive acts on part of 
either or both. Provision in certificate to be delivered to employee for arrangements 
continuing insurance as to employee temporarily laid off did not change group policy _pro- 
vision that insurance would continue in force during temporary layoff. Peters v. A%tna 
ee SE; Ta OG I, I, GD ois dic octet vicabucipd as earvacwarieceepecnns 719 
§ 179. ENTIRE OR SEVERABLE CONTRACT. - ‘4 
179—As respects fire policy, a schedule policy, insuring various items and fixing amount of 
insurance on each, is separable, although premium is paid as entirety, and fact that policy 192( 
is void as to one item does not render it unenforceable as to others. Claxton et ux. v. 
Piselity & Guaranty Fire Corporation. (BBO) ww... cece cece career cv eesaes ..1181 


§ 179%. LOANS ON POLICIES. 192( 
179%—The beneficiary’s beneficial interest in a life policy, held by insurer’s loan depart- 
ment as additional security for mortgage loan by insurer to insured, or money due 
thereon, if anything is due, is difference between amount of debt due insurer on the loan 
and interest and amount due on policy, while insurer’s beneficial interest is equal to the 192( 
amount of the mortgage debt and interest. Protective Life Ins. Co. v. Fischer. (Ala.). 999 
179%4—An advance obtained by insured on resérve of life policy subsists as an item until 
settlement because interest is charged on it, but in substance it is a payment and not a 
loan. Reynolds v. Northwestern Mutual Life Ins. Co. (Mass.) ‘ 152 
1791%4—Generally, right of insurer and insured in relation to loan on policy are the same 
; as any other borrower and lender. Policies insuring lives of husband and wife for benefit 
, of survivor of them, being joint, required joinder of husband and wife to obtain a loan 
of - surrender value of policies. O’Boyle v. Home Life Ins. Co. of AIMEE. 0 § 
. S$. : ockioee anne es RGace vet bik eee eae ooban 
197 
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VI. Premiums, Dues and Assessments. 

§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—The privilége and duty of paying premiums on group life policy rests with employer, 
not with one or more employees. Moriarty v. California Western States Life Ins. Co. 


(Cal.) 


§ 183. AMOUNT OF PREMIUMS. 
183—Law implies usual and customary premium, where insurance contract is executed 
without agreement on amount of premium. Insurance company can charge any premium 
it sees fit by express contract or agreement. Mobile County v. London & Lancashire 
Ins. Co., Ltd. Ala.) : : ceaeey he ; ‘ ou 
§ 184. REBATES FROM PREMIUMS. 
184—One purpose of statute requiring that every insurance policy should bear on its face 
true statement of premium paid or to be paid and that no rebate or other consideration 
for insurance should be promised or paid unless specified in policy is to promote 
competition in fixing of rates by insurers. Proviso in statute requiring insurers to file 
rate schedules with insurance commissioner, that mutual insurers or interinsurance or 
reciprocal exchanges should not be prevented from making return of unabsorbed premiums 
to members at end of policy period, held not to prohibit stock companies from returning 
to their policyholders any part of their unabsorbed premiums, since purpose of proviso 
was merely to exclude some possible ground of misinterpretation of it. General Ins. 
Co. of America et al. v. Earle. (Ore.) : 
§ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—It is competent for parties to a life insurance contract to make stipulations with 
reference to the effective date of the policy, the period which the initial premium payment 
shall cover, and the times when future premiums shall become due, and such stipulations 
are binding on the parties. Shira et al. v. New York Life Ins. Co. (U. S.) 
(3). Payment to agent or broker. 
186(3)—-Under statute providing that agent who collects premium from insured on policy 
on which agent was instrumental in having written holds premium in trust for insurer, 
insurer was not entitled to cancel policy for premium default or collect premium from 
insured for second time after insured had paid premium to insurer’s agent who failed to 
account to insurer therefor. Statute providing that insurance agent, who collects premium 
from insured on policy which agent was instrumental in having written, holds 
premium in trust for insurer was designed for benefit of insured who pays premium on 
policy to broker or agent of insurer to protect insured in his rights under policy irrespec- 
tive of defalcations of broker or agent respecting his payment to insurer. Under 
statute, insurer has duty to ascertain if insured has paid premium to broker before it 
attempts to cancel policy for nonpayment of premium. An insurance broker intrusted 
by insurer to deliver policy to insured and collect premiums is agent of insurer for such 
purpose, and part of duty of agent under statute is to account to insurer for premium 
collected. Riddle v. Rankin et al. (Kan.) ‘ Steed 
186(3)—Payment in cash to agent will discharge insured’s obligation to insurer, regardless 
of whether agent remits to insurer. Where credit is given by general agent of insurer 
and amount is charged to him by insurer, transaction is equivalent to payment. Stuyves- 
ant Ins. Co. v. Sussex Fire Ins. Co. ‘ 5 ; 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Ordinarily, where insured has not in some way paid premium, insurer may collect 
directly unless agent has paid insurer, in which case 
Stuyvesant Ins. Co. v. Sussex Fire Ins. Co. (U. S.) 
(3). Trial, judgment and review. 
188(3)—Provisions of fire insurance policy that initial premium was based on estimated aggre- 
gate amount of $100,000, and that assured should pay premiums at rate of 10 cents on 
unpaid monthly balances due on outstanding leases of merchandise, held too ambiguous, 
uncertain, and indefinite as to premiums payable to warrant directed verdict for insurer 
in action for premiums due; meaning of contract being for jury. Agricultural Ins. Co. 
of Watertown, N. Y. v. Pittsburgh Refrigeration Corporation. (Pa.) ......... li 
§ 192. LIABILITY TO ASSESSMENTS. 
1). In general. 
192(1)—Generally, member of mutual fire insurance company is liable for all losses occurring 
le of membership. Citizens Mut. Fire & Lightning Ins. Co. v. Schoen et 
al. 
192(1)—Tho 
sustained can alone be assessed to discharge judgment for loss. State ex rel. Clinton 
Mut. Ins. Ass’n v. Bowen. (Ohio) . * 
(2). Termination of membership by cancellation, surrender or forfeiture of policy. 
192(2)—Right of farmers’ mutual fire insurance company to suspend defaulting member 
was cumulative remedy and did not destroy company’s right to sue for and collect amount 
owing by member for losses accruing during period of his membership. Ex-members of 
farmers’ mutual fire and lightning insurance company held liable for assessments levied 
for losses sustained prior to ex-members’ withdrawal, notwithstanding that only penalty 
provided in company’s by-laws for nonpayment was suspension, and that status of 
company was changed under statute from unincorporated society to incorporated com- 
pany. Citizens Mut. Fire & Lightning Ins. Co. v. Schoen et al. (Mo.) exeme 


§ 197. ENFORCEMENT OF ASSESSMENT. 
4). Evidence. 
197(4)—Evidence held not to justify judgment denying fire, tornado, and windstorm insur- 
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ance a recovery of ungeld sonoma against peatier who had peer taken 
statu steps for cancellation of poli y- raska Mut. Ins. Co., Inc. v. Bord (ie) $42 
§ 198. R FUNDING OR RECOV oF ORE MTONS "OR *KSSESSMENTS: AID 
(1). Grounds of recovery in general. 
198(1)—Issuance of fire insurance policy to county for definite specified rate of premium 
and acceptance thereof by county, which paid such rate and ke} a policy until it expired, 
precluded county from recovering amount exceeding usual and customary — on 
ground of mistake in rating insured buildings. Mobile County v. London & Lancashire 
Bes. Co, FAM, CAN.) ici cece cee nsesovsccneserceerccnsseveccnccscnspeseranscees 250 
198(1)—A disputed premium, paid by creditor- beneficiary of life policy under protest on 
behalf of creditor and insured, under emergency circumstances and immediate necessity of 
preventing cancellation may be recovered where payment of such premium should have 
been waived for disability under terms of deme ZEtna Life Ins. Co. v. Evans et al. 
(Ga.) ; LS SRR a Ti Silke's sed eR ERG a enced 5 we 
(6). Actions. 
198(6)—Petition for disability insurance benefits held demurrable in so far as alleging 
that insured was entitled to recover premiums paid insurer, where petition did not show 
that insured paid premiums under conditions justifying recovery thereof. New York 
Life Ins. Co. v. predtond (Ga.) ie iatita deta Wate ae ohh ae KA iechie e ai nek oie tke 34 
198(6)—Where term life policy was assigned to insured’s creditor ‘and ‘converted. into ordinary 
life policy under which creditor was made absolute life owner, with right to receive ail 
benefits and to exercise all options and priviliges, creditor’s rights did not include exclusive 
right to sue insurer for premiums paid under protest, especially where original application 
for term policy, in which insured promised to pay premiums, was attached to life policy 
and creditor paid premium on behalf of itself and insured in emergency to prevent can- 
cellation, and hence insured was proper party plaintiff in suit to recover such premium. 
7Etna Life Ins. Co. v. Evans et al. (Ga.) 1618 
198(6)—Evidence that insurer issued industrial life policy payable ‘to insured’s personal 
representative with facility of payment clause in favor of insured’s relative, accepted 
premiums from such relative with information sufficient to put insurer on notice that 
relative believed policy was payable to him, and obtained policy from relative on death 
of insured eomeh promise of insurer’s agent that benefits would be aid to relative held 
to authorize recovery by relative of amount of premiums paid by him, on payment of 
benefits to insured’s administrator. Where insurer which issued industrial life policy 
accepted premium of $1 per week with knowledge that payment thereof was made 
under mistake, and 281 weeks elapsed between date of issuance of policy and date of 
insured’s death, $281 was proper amount of recovery. Colagiovanni v. Metropolitan 
A AO I OR on ash che anne G2 otha CASA RRs ee EWM Sd are eae eee eo 172 
198(6)—Credibility to be accorded testimony of insured in’ suit by her to recover premiums 
aid to insurer held for jury. Insured’s suit to recover premiums from insurer, whether 
oat had paid premiums upon industrial policies allegedly wrongfully lapsed by insurer 
held for jury, eas evidence relating to such payments was conflicting. . Measure of 
damages in suit by insured to recover premiums paid to insurer upon lapsed policies held 
to be sum of all premiums paid subsequent to ame. lapse of olicies was entered by insurer 
upon its records, where there was no evidence of any onthe in carrying oer sub- 
sequent to such entry. Harless v. Western & Southern Life Ins. Co. (W. Va.) 1470 
$199. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 


199—A life policy is a nonnegotiable chose in action, ns is semgnatte. Baginska v. 
Metropolitan Life Ins. Co. (N. Y¥.) ............05. Pareet CRE SER 


VII. Assignment or Other Transfer of Policy. 


§ 199. ASSIGNABILITY OF POLICIES. 

199—A life policy is a chose in action which may be assigned in the same manner that other 
instruments of like character are assigned. McMullen et al. v. St. Lucie County Bank. 
(Fla.) 5 okt ‘ wy a preci ; ‘CERO ee Oe a5 pk one 

§ 202. RIGHT OF INSURED TO ASSIGN IN GENERAL. 

202—Where life py recognizes right of insured to assign his interest, predicated upon 
exercise of finite conditions specifically expressed, such conditions are “conditions 
precedent” which must be complied with in order to vest rights under policy in assignee 


as against insurer. Slurszberg et al. v. Prudential Ins. Co. of America. (N. J.) 1047 
202—-A provision against assignment of policy which was plain and unambiguous was required 
to be enforced as written. Morkel v. Metropolitan Life Ins. Co. (N. Y.) 1665 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POL ICIES. 

203—The insured under endowment policy made an effective transfer of his interest in policy, 
though it provided that any assignment would be ineffective, where for certain considera- 
tion he gave policy and premium receipt book to friend who paid the premiums thereon 
for a number of years, and where insured made attempt, by filling out form, to make 
his | Pe the beneficiary. Baginska v. Metropolitan Life Ins. Co. (N. ee 1058 

203—The Domestic Relations Law, giving insured’s widow certain rights against creditors 
of estate in ‘insurance of which she is beneficiary, did not prevent assignment of life policy 
of which insured’s wife was original beneficiary, where insured reserved right to eaae 
wee Moskowitz v. Equitable Life Assurance Society of the United States. 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 


205—Where insured reserved right to change beneficiary of life policy, he could assign policy 
without beneficiary’s acu. Moskowitz v. ee on Assurance Society of the 
ES OS MEE cottiniccens Mi hameeausinbien at cakeeCent comssi ... 1402 
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$ 207, CONSENT OF INSURER. 
(1). Necessity of consent. 
207(1)—Where assignment of life policy was acknowledged before notary public, was made 
on form supplied by insurer, and was filed with its local office and its home office, and 
where neither policy nor assignment required acceptance by insurer, assignment held 
valid and binding on insurer notwithstanding it had not been accepted by insurer. 
Travia v. Metropolitan Life Ins. Co. (La. : 
(2). Sufficiency and effect of consent. 
207(2)—-Where vendor presented fire policy to insurer’s agent and informed him that pur- 
chaser, who had procured policy with loss payable clause naming vendor, had surrendered 
purchase contact and premises, statement a insurer’s agent leading vendor to believe 
that his interests were fully protected without any further act on part of himself or 
insurer was binding on insurer. A®tna Ins. Co. of Hartford, Conn. v. Robinson et al. 


(Ind.) ; re re 

§ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—An assignee of life policy which had not been assigned by written instrument attached 
to policy and given to insurer, as required by policy provision, was barred from recov- 
ering on policy, since provision was made for insurer’s benefit, and insurer was entitled 
to insist upon compliance therewith. Patent v. Travelers’ Ins. Co. (N. Y.) 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—A notarial document signed by insured under group life policy in which insured acknowl- 
edged certain indebtedness and declared that he had named his creditor as beneficiary 
and that in event of his death proceeds were to be used by creditor in paying off debt, was 
not an “assignment” so as to be effective as against insurer, which had canceled old 
policy and issued a different policy and a new certificate to insured, but was merely an 


1162 


“acknowledgment of indebtedness.’’ Watkins v. Metropolitan Life Ins. Co. (lLa.) 1029 


§ 210. CONSIDERATION FOR ASSIGNMENT. 

210—Release of chattel mortgage held sufficient consideration for mortgagor’s assignment of 
fire insurance policies to mortgagee, notwithstanding chattel mortgage was not recorded, 
since mortgage was good as between parties. Fort Atkinson Loan & 

v. Merchandise Bank & Trust Co. of Chicago, Ill. (U. S.) 

§ 217. NOTICE TO INSURER. 

217—A notarial document signed by insured under group life policy, though it be considered 
an assignment to creditor, was not effective against insurer, which had canceled policy and 
issued new policy, in absence of knowledge of or notice to insurer of purported assign- 
gomt a — “< iee was indebted in any way to creditor. Watkins v. Metropolitan Life 
ns. Co. (La. ni wins ee een eee ; oe 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEES. 

219. —— IN GENERAL. 

219—That insured, who had effectively transferred his interest ir policy for certain considera- 
tion by giving policy and premium receipt book to friend who paid premiums thereon 
for a number of years and by attempting to make friend beneficiary of policy by filling 
out form, shortly before his death executed cash surrender application, did not affect 


1029 


friend’s interest in policy. Baginska v. Metropolitan Life Ins. Co. (N. Y.) ... 1088 


§ 222. TRANSFER AS COLLATERAL SECURITY. 

222—Insured’s assignment of life insurance policy, payable to his executors, administrators, 
or assigns, and ‘“‘all dividend, benefit and advantage to be had and derived therefrom” 
to bank, with delivery of policy to latter, as collateral security for payment of insured’s 
obligations thereto, constituted valid and binding contract, assigning policy and pro- 
ceeds thereof to bank for such purpose, and change of beneficiary from insured’s sole 
surviving heir to bank. Bancroft v. West. (Colo.) .. Ea aieeh 5 emi Was ‘ 

222—If pledge of life policy was valid as to insured, it was also enforceable against insured’s 
heirs. Pledge of life policy held enforceable notwithstanding debtor-insurer was not 
notified of existence of pledge. Where facts disclosed that life policy was actually 
delivered by insured to pledgee and remained in pledgee’s possession until by agreement 
of insured and pledgee policy was surrendered to insurer for purpose of avoiding for- 
feiture for nonpayment of premium and after policy was delivered to insurer receipt 
therefor was returned to pledgee and remained in her possession from that time on, 
pledgee did not lose privilege by surrendering policy to insurer. Where life policy was 
pledged to secure debt and later by agreement of both pledgor and pledgee policy was 
surrendered to insurer as security for unpaid premiums, insurer’s possession was for 
benefit of itself and for original pledgee to extent of their respective claims. Foote v. 
Sun Life Assur. Co, of Canada. (La.) ns ven en Once > asinine ens 

222—Where insured assigned life policy to secure payment for groceries, rents, loans, and 
advancements, that. insured anise his estate beneficiary and not assignee and that insured 
left sister and daughter and disposed of his estate in olographic will, established that 
insured did not intend assignee should have full amount of policy. Travia v. Metro- 
politan Life Ins. Co. (La.) an ‘ eearens i gree Sara 

222—A deposit by insured of life policy with bank to which he was indebted was a valid 
pledge of policy, regardless of whether beneficiary consented and notwithstanding provision 
requiring filing with insurer of original or duplicate of any assignment. Janesville State 
Bank v. Etna Life Ins. Co. et al. (Minn.) 

222—The agreement of one to whom life policy was assigned as D 
suit against insured for fraud and wrongful conversion of assignee’s stock was sufficient 
“value” to support assignment as against equitable claim to proceeds of policy. Where 
life policy was assigned as collateral security for note, the repossession by insured of 
policy for special purpose of having beneficiary changed to assignee did not revoke or 
terminate assignment notwithstanding that insured violated agreement and named bene- 
ficiary other than assignee. Insured’s delivery of note secured by assignment of life 
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policy in satisfaction of tort claim for conversion of stock was valid assignment of life 
policy notwithstanding that part of premiums had been paid with misappropriated funds 
and that assignee had knowledge of insured’s misappropriation of funds and _ insolvency 
in absence of showing that assignee knew or had reasonable grounds for believing that 
premiums on policy had been paid with misappropriated funds. Akin v. Security Savings 
et RO oa Un Rk cle nip hie SRR PEE DORR ORME SKS ewes 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. ; : 

226—In suit on automobile liability policy, insurer had burden of proving its affirmative 
defense that policy had been canceled prior to date of accident. The validity of a 
contract between policyholder and insurer, or insurer’s managing officers, providing for 
forfeiture of policy, must be tested by statute requiring registered mail notice and _pro- 
viding for grace period. The intent of provisions of Iowa statute governing forfeiture 
and cancellation of policies other than life policies is to protect policyholders against 
cancellation for nonpayment of premiums without required statutory notice and grace 
period and to protect them from being held liable for more than short rate payment 
on cancellation of policy. An agreement for financing premium payments on automobile 
liability policy entered into with a so-called “Premium Payment Service” operated by 
managing officers of insurer was void and attempted cancellation of policy pursuant thereto 
was ineffective, where agreement authorized such officers in their discretion to cancel 
policy without required statutory notice and grace period, and to hold insured for entire 
amount of premium. The fact that managing officers of insurer had invested their own 
money in a “Premium Payment Service,” which they operated, and had received a 
separate fee for financing premium payments on automobile liability policy did not 
constitute them third parties independent of insurer, so as to authorize cancellation of 
policy, without statutory notice and grace period, pursuant to financing agreement entered 
into with insured, where their finance business was brought in by insurer’s agents. 
Clark v. Employers Mutual Casualty Co. of Des Moines, Iowa. (U. S.) .... E 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—To effect cancellation of insurance policy, insurer must strictly comply with conditions 
of policy providing therefor. Naify et al. v. Pacific Indemnity Co. et al. (Cal.) 

228—Under a provision of an accident policy authorized by statute giving insurer the right 
to cancel the policy at any time by written notice, insurer after making lump-sum settle- 
ment of claim for accident can cancel policy so as to preclude liability for subsequent 
accident though occurring before insured has fully recovered from the first accident. 





1090 


. 938 


Friedman v. mectiont Sheneral Life Tes. Co. (CN. Yi.) «ncn ccc ccc cree cerncenes 83 


§ 229. NOTICE TO CANCEL 
a Necessity of action. — 
229(1)—Mortgagee clause in fire policies created contract of insurance between first mortgagee 
and insurer and effected separate insurance on his interest, as respects second mortgagee’s 


(2). Sufficiency of notice in general. 

229(2)—Automobile finance company’s letter, notifying purchaser of insured automobile of 
cancellation of policy, held ineffective as cancellation thereof, where court found on 
undisputed evidence that letter was never received by purchaser, regardless of sufficiency 
of evidence to support court’s finding that it was actually mailed. Naify et al. v. 
Pacific Indemnity Co. et al. (Cal.) le dee ns ich wa ie avait saa tar eatta nus ace Seva sade tetoloaraked 
229(2)—Under statute requiring automobile liability policies to provide for cancellation by 
giving five days’ written notice thereof to insured, automobile policy could be canceled 
on insured’s receipt of notice of cancellation, and not on mailing of notice of cancellation 
to insured, notwithstanding policy provision for cancellation of policy by mailing o 
— ne to insured’s last-known address. Galkin v. Lincoln Mut. Casualty 
0. ich. ee 
(3). Notice to agent or broker. 
229(3)—Agent of insured to procure insurance is not agent for cancellation, and notice of 
cancellation to such agent is not notice to insured, but agent may actually communicate 
notice to insured. Emery et al. v. Pacific Employers Ins. Co. (Cal.) et Ser a Na 
229(3)—Automobile finance company, to which motor company assigned contract for condi- 
— - of shnmne and ——— omnes gotey covering it, had no authority to 

accept notice of or consent to cancellation o icy as to ‘ i 
Pacific Indemnity Co. et al. (Cal.) .... 7 ‘t Bah re awe * . 

§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—To cancel automobile insurance policy requiring statement in notice of cancellation that 
unearned premium, if not tendered to insured, would be refunded on demand, such 
refund must be tendered with such notice, not at later date, where letter containing 
notice does not so state. Unearned portion of premium paid for automobile insurance 
policy claimed to have been canceled held not credited to account of purchaser of insured 
automobile and thereby refunded to him by deduction of amount thereof from one of 
installment payments under conditional sale contract including insurance premium in 
amount payable, where purchaser continued to pay installments in same amounts which 
included pro rata payments on premium; reduction of total balance by amount of suc 
refund not being effectuated until last payment. Automobile finance company’s letter, 
notifving purchaser of insured automobile that policy was canceled and that company 
had instructed insurer to remit unearned premium to it and would credit amount thereof 
against balance due on conditional sale contract because of such company’s full pay- 
ment of premium and inclusion thereof in contract, held not valid cancellation of policy, 
in absence of tender of such premium to purchaser or statement, required by cancella- 
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tion clause, that excess premium would be refunded on demand. te et al. v. 
Pacific Indemnity Co. et al. (Cal.) ... ; sh eakt 
-~A tender to insured of unearned premiums. on March 9, after notice, effective as of 
February 4, of cancellation of policy of insurance on automobile, was timely, so as to 
preclude recovery under statute by third party from insurer for amount of judgment 
against insured for personal injuries sustained as result of negligent operation of insured’s 
automobile, after notice of cancellation, where policy required demand for refund of 
excess of premiums, and insured made no demand. Smith v. Travelers’ Ins. Co. (N. Y.) 


231. DELIVERY OF POLICY FOR CANCELLATION. 


231—Under provision of automobile liability policy that insured may request cancellation 
at any time, and that insurer may cancel by giving five days’ notice, effective termina- 
tion of insurance does not Sepene on return of oun to insurer. Emery et al. v. Paci- 


fic Employers Ins. Co. (Cal.) 
235. EVIDENCE OF CANCEL . ATION. 


235—In suits by successor to first mortgagee’s interest on fire policies which had been can- 


celed by second mortgagee, evidence held insufficient to support finding that first mortgagee 
intended building to become or remain uninsured or authorized second mortgagee to act 
for him in respect of his insurance, or that he consented, acquiesced in, or ratified sur- 
render or cancellation of policies. A&tna Ins. Co. v. Kennedy. (U. 
237. REMEDIES FOR WRONGFUL CANCELLATION. 

Notice by insurer to insured, allegedly given before policy had lapsed, that life policy 
had lapsed for failure to pay premiums, did not cause lapse of policy, so as to entitle 
beneficiary to recover thereon after grace period had expired without payment of 
premium, since notice amounted simply to understanding that policy had lapsed. Vail 
v. Midland Life Ins. Co. (Mo.) 


237—Evidence whether insured paid quarterly premium due on life policy, so as to be entitled 


to cash surrender value of policy, held for jury. Evidence that insurer attempted to 
lapse and cancel policy upon which rights had accrued, that insurer had caused insured 
to make application for cash surrender value by furnishing him with proper papers, 
when insurer did not intend to pay, and that insurer by subterfuge got possession of 
policy and premium receipt of insured and refused to deliver them until after suit was 
brought, warranted submission to jury of question of punitive damages for insurer’s 
refusal to pay cash surrender value of policy to insured. Scott v. Bankers Reserve 
Life Ins. Co. of Omaha, Neb. (S. 


237—In action for fraudulent breach of group policy providing for disability ‘benefits, wherein 


insured sought both actual and punitive damages, insured held entitled to recover actual 


damages on failure to prove fraud entitling her to punitive damages. Broome v. 
Travelers’ Ins. Co. 


237—In action for fraudulent breach of insurance contract by insured on life policy provid- 


ing for total disability benefits upon receipt of due proof thereof, evidence that insured 
requested insurers’ agent to furnish her with blanks with which to file formal proof of 
her disability and that insurers promised, but failed to do so, would not constitute evi- 
dence of anything more than negligence, or perhaps willfulness, as respects liability 
of insurers for punitive damages for fraudulent breach of contract. Insured seeking 
to recover punitive damages for fraudulent breach of insurance contract must show that 
breach was accomplished with a fraudulent intention and was accompanied by a fraudulent 
act. In action for fraudulent breach of insurance contract by insured under life policy 
providing for total disability benefits upon receipt of due proof thereof while policy was 
in force, whether policy was wrongfully canceled by insurers because insurers waived, 
through their agent, the giving of due proof by insured of her disability, held for jury. 
Evidence that insurers canceled life policy after failure of insured to furnish due proof 
of disability, allegedly because insurers’ agent promised to furnish her with blanks with 
which to file formal proof of disability, but insurers failed to do so held insufficient to 
show a fraudulent breach of insurance contract accompanied by a fraudulent act, and 
hence insured, ase not entitled to punitive damages. Shearer v. Pioneer Life Ins. Co. 
et al. ( ; 


237—-As respects whether pleading of fraudulent disclaimer of liability on fire and windstorm 


policy was sufficient to authorize recovery of punitive damages prayed for, pleading of 
fraudulent intention is insufficient, but pleading must show that breach of contract has 
been accompanied by fraudulent acts, and no amount of willfulness or deliberations 
in breach of contract will warrant recovery of punitive damages. Complaint alleging that 
insurer fraudulently disclaimed liability on fire and windstorm policy on ground that 
condition of policy was unfulfilled, in that insurer waived such condition, held demurr- 
able, as being insufficient to permit recovery of punitive damaged prayed for, in 
that allegations failed to show breach of contract accompanied by fraudulent acts. 
Lamb v. Metropolitan Mut. Fire Ins. Co. (S. ee ih pains 
Evidence in action for wrongful cancellation of life insurance policy held sufficient to 
take to jury question of actual damages sustained by plaintiff. Price v. Metropolitan 
a 


_ Life Ins. Co. (S. 


In insured’s action against insurer for fraudulent cancellation of industrial accident 
policy, evidence required submission to jury whether insurer established custom of 
collecting premiums at instrred’s home which waived policy’s requirement that premium 
must be paid at home office if insurer’s agent failed to collect. In insured’s action for 
punitive damages against insurer for wrongful and fraudulent cancellation of industrial 
accident policy, evidence required submission to jury whether there was such a cancellation 
accompanied by a fraudulent act. Riley v. Life & Cosuaity Ins. Co. of Tennessee. 
(Ss. C.) “ee 

Health and accident insurer’s abeclaie repudiation olin just excuse of its obligation 
to make monthly payments under policy entitles insured to maintain action at once for 
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entire breach, and to recover in one suit present value of all insured would have received if 
contract had been performed. Mere denial by insurer of liability under health and 
accident policy or claim of defenses under its terms, as distinguished from absolute 
repudiation without just excuse of its obligation to make monthly payments, does not 
entitle insured to damages for anticipatory breach. In action on health and accident 
policy by totally and permanently paralyzed insured for recovery in lump sum of value 
of future payments, mortality tables which shed no light on question of how long insured 
would be totally disabled held not admissible. Petition on health and accident policy 
to recover in lump sum value of future payments to accrue thereunder, alleging that 
insured was totally and permanently paralyzed, held not demurrable because setting out 
life expectancy of insured according to mortality table since insured was not required 
to plead her evidence and allegation as _ to mortality table was surplusage. Universal 


Life & Accident Ins. Co. v. Sanders. (Tex.) .......... UNE sca 2a aie eri o aunt 5 ealatees 242 

§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In_ general. 

238(1)—In policy of group insurance, contract is one between insurance company and employer, 

in which insured employee is only incidentally a party thereto, especially where premium 

is paid entirely by employer, who then is at liberty to cancel policy of his own volition 

and thereby terminate rights of employee or his beneficiary under certificate. Watkins 

‘we os SR ree ee eee 1029 


§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

239—Policies insuring lives of husband and wife for benefit of survivor of them, being joint, 
required a joinder of husband and wife to obtain a loan or cash surrender value of 
policies. O’Boyle v. Home Life Ins. Co. of America. (U. S.) . si aera eee 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240-—An insurance company, accepting substitution of person in whom insurer represented 
that title to insured property was vested as insured when original insured presented 
general warranty deed to such person for acceptance as notice thereof by indorsement 
on fire policy, accepted such notice as discontinuance of its contractual relation with 
original insured, who could not thereafter assert claim for loss insured against. British 
General Ins. Co., Ltd. v. Ripy. et al. (Tex.) Dee eilerstne Gat ; ; 1 

§ 241. VALIDITY OF SURRENDER. 


241—That insured had been valued employee in insurer's onghy for several years, had 
received insurer’s approbation, and had confidence in insurer did not create a “fiduciary 
eciationshio, as respects insured’s right to recover disability payments under life 
»olicies which insured had surrendered in reliance on affirmative misrepresentations. 
an Dale v. Prudential Ins. Co. of America. (Wis.) ..... Sieere Eee ees eee aan 
§ 242. EVIDENCE OF SURRENDER. 
242—Evidence held to sustain finding that insured’s purpose in surrendering :riginal life 


policy and in making application for new policy was to discharge an intebtedness which 
insured owed insurer, acquire remainder of surrender value in cash, and pay premium 


on new policy out of it, as regards question whether new policy constituted new contract 
in which two-year suicide provision was operative. Nielsen v. General American Life 
Ins. Co. (U. S.) . Kin Aleta Wea x aie GaRtSIay bin nin ea SE» Vial O War doin eek Wei ive 
§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Where original life policy gave insured right to exchange it for any other nonpartici- 
pating licy used by insurer at time original policy was issued, and provided that 


new policy should bear same date and be written at same age as the original, but at 
insured’s request new policy was issued at insured’s attained age so as to permit correct 
increased rate of premium, payment of existing loan, and release of entire cash value 
in excess of loan, new policy, which was not one issued by insurer at time original 
policy was issued, constituted separate and distinct contract, tendering two-year suicid 
provision in new policy effective. Nielsen v. General American Life Ins. Co. (U. S.) 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—A policy may be canceled by mutual agreement, but there must be meeting of minds 
or mutual consent to constitute valid cancellation. A life policy may be canceled by 
agreement between parties, and insurer is not liable for loss subsequent to such cancellation. 
A completed surrender and cancellation of policy terminates contract, and parties are 
relieved from any liability that might otherwise accrue under policy though not from 
liability already accrued. A cancellation of policy shown to have been procured by fraud 
or mistake of fact is ineffective, and, if insured is induced to surrender policy by fraudu- 
lent misrepresentation, bill will lie to revive policy. A mutual benefit company, issuing 
new certificates after reincorporation under statute in exchange for old certificate, has 
duty before completing exchange to inform insured of rights under statute or inform 
insured of difference two certificates, notwithstanding that persons not_ laboring 
under disability are presumed to know law and contents of their contract. Merchants 
& Bankers Guaranty Co. v. Downs. (Fla.) ; : 

246—Although policy may be canceled by mutual consent of insured and insurer, there should 

meeting of minds of parties, arrived at with fairness to accomplish such purpose 
and fraud practiced by one of parties to induce other to consent to cancellation of 
policy vitiates cancellation agreement. ‘Insured who was induced by fraud of insurer's 
agent to surrender policy for cancellation on representation that insurer was not 
responsible company did not ratify fraud by surrender of policy and taking of policy in 
new company or by making claim against new company without knowledge of facts. 
Riddle v. Rankin et al. (Kan.) gig ia tate APRESS FERS CEES i 
246—Where insured surrendered annuity policy to subagent to be forwarded to home office 
for redating and policy was returned to insurer and marked canceled, and no new policy 
was issued, old policy remained in force notwithstanding that subagent had not transmitted 
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premium therefor to insurer, since consideration for rescission of old now had failed. 
Simpson v. Equitable Life Assurance Society of the United States. (Pa.) 

§ 249. ACTIONS FOR RESCISSION. 

249—Evidence that insured stated under oath in connection with his claim for veteran’s 
compensation that he was in bad health and incapacitated to work held to show that 
insured’s statement, in application for life policy that he was in good health, was false 
statement intentionally made for purpose of deceiving insurer, warranting cancellation 
of disability provisions of life policy. In insurer’s action to cancel disability provisions 
ot life policy containing disability provisions on ground of misrepresentations in application 
as to insured’s health, admission of evidence of officers of imsurer that policy would 
not have been issued had insurer had knowledge of true state of insured’s health held 
proper. Penn Mutual Life Ins. Co. v. Ireton, (Idaho) ; 

249—Evidence held to sustain decree refusing to cancel life policy on ground of insured’s 
alleged fraudulent misrepresentations in application for policy regarding present and 
prior health. Massachusetts Mutual Life Ins, Co. v. Sensor. (U. S.) 

249—In insurer’s suit for cancellation of life policy because of alleged false ‘statement to 
insurer’s medical examiner, photostatic copy of attached application held inadmissible 
under Ohio statute, where answer to question in application selorcin to notes not attached 
to policy indicated that copy of application was not full and complete. Freedom Casket 
Co. v. New York Life Ins. Co. (U. S.) 341 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 250. STATUTORY PROVISIONS. 
(1). In general. 
250(1)—-Statute providing that no warranty made in negotiation of policy of insurance 
shall be deemed material or avoid policy unless made with actual intent to deceive or 
unless matter made warranty increased risk of loss, applies to warranties inserted in 
olicy as well as to those made in previous negotiations. Goldstein v. — a 
‘o. _(Mass.) ry Renan ts ot ae 
§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 
253—Policy is avoided if insured’s misrepresentations or breaches of warranty are made 
with actual intent to deceive and are material to were assumption of contract, or if 
they increase risk of loss. Sovereign Camp, W. W. v. Thompson. (Ala.) .1001 
253—Generally, recovery on policy will not be “awed if statements made and accepted as 
inducements to enter policy are false and material, even in absence of other elements of 


fraud. Wells v. Jefferson Standard Life Ins, Co. (N. 
253—The provisions of an application and of policy to effect that if false representations 


material to risk are made in application or if insured is not in good health at time policy is 
delivered, it shall be void, are valid and enforceable. San Angelo Life & Accident aoe 
v. Haynes et al. (Tex.) .1104 
§ 254. ——— FALSITY. 
254—Knowledge of life insuramce applicant is determining factor in considering truth or 
falsity of his omen where such answers are not made warranties. Federal Life Ins. 
Co. v. Hass. Ark.) 
§ 255. — ATERTALITY. 
255—The smatetialty of matter affecting insurance contract, regardless of insured’s good 
faith in making application, depends on whether, if truth were known, insurer would 


have entered into contract, or whether reasonably careful and intelligent men would have 


regarded fact in question as substantially increasing chances of loss. Metropolitan Life 
Ins. Co. v. Samis. (Md.) 711 
255—For a fact untruly asserted or wrongfully suppressed in an application for insurance 
to be “material” under statute so as to preclude recovery on policy, it must be such 
that knowledge or ignorance of it would naturally influence judgment of underwriter 
in making contract, estimating character of risk, or fixing premium rate. Wells v. 
Jefferson Standard Life Ins. Co. (N. C.) ... : ‘ ! 453 
255—Misrepresentation in procuring insurance is “material” “where it substantially thwarts 
purpose for which information is demanded and induces action which insurer might 
otherwise not have taken, as shown by whether insurer was prevented from exercising 
choice of accepting or rejecting application on disclosure of facts which might reasonably 
affect choice, and whether insurer might have issued policy even if information had 
been furnished is immaterial. Geer v. Union Mutual Life Ins. Co. (N. Y.) : 
255—Misrepresentation in application for sickness and accident insurance should be deemed 
material, where it is reasonably calculated to affect the action and conduct of the insurer. 
Ginsburg v. Pacific Mut. Life Ins. Co. of California. Ss.) 
§ 256. ——~- EFFECT OF. MISREPRESENTATION. 
(1). In general. ack , 
256(1)—Courts cannot relieve insured’s beneficiaries, innocent though they may be, of natural 
consequences of contract founded on deception. Woodmen of the World v. Brown et a. 


(Ark.) 
256(1)—Fraud or material false statement in application for industrial life insurance ae 
policy, under statute. Sampson v. Life & Casualty Ins. Co. of Tennessee. (La.) 1034 
256(1)—Where, through untrue statement of insured, insurer is induced to issue policy 
when it would not have done so had truthful answer been made, insurer is ‘“‘deceived to 


its injury” within statute providing that no misrepresentation in negotiations for policy 
jz P 


shall deemed material or defeat or avoid policy unless such en deceived 
company to its injury. Quisenberry v. National Fire Ins. Co. (Nebr.) ...... ... 882 
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256(1)—Misrepresentation or concealment by insured in procurement of policy, if fraudulent 
and material to risk, will avoid policy obtained on faith thereof. Pa 
Ins. Co. et al. v. Rosenthal. CN. J.) ; 
(2). Knowledge and intent of applicant. 
256(2)—Misrepresentation of insured will not avoid life policy unless willfully or knowingly 
made with intent to deceive. Federal Life Ins. Co. v. Hase. (Ark.) 
256(2)—-A false representation or concealment of facts material to risk vitiates life policy, 
whether intentional or unintentional. Telford v. New York Life Ins. Co. (Cal.) 1 
256(2)—A false representation or a concealment of facts, whether intentional or unintentional, 
which is material to the risk vitiates a life policy. Pierre v. sere ee Life Ins. Co. 


cific Mutual Life 
sia We a eaare oles Sa 


26 
305 


(Cal.) 1605 


256(2)__Where insured falsely answered questions ‘material to risk in application for life 
policy, to which policy application was attached and of which it formed part, beneficiary 
coata’ not recover on policy, notwithstanding _ answers were made in good faith. 


Jefferson Standard Life Ins. Co. v. Fendley. (Ga.) 

256(2)—A material misrepresentation by applicant for life insurance, in reliance on which 
policy is issued, avoids policy, whether made intentionally or through mistake and in 
oe —- since insurer assumes different risk from that which opPas ication led insurer 


was assumed. Metropolitan Life Ins. Co. v. Samis. 

256(2)—1 Material misrepresentation inducing issuance of policy constitutes , WOE to policy, 
although made innocently and without fraud. Geer v. Union or Life Ins. Co. 
(N. 

256(2)--Even an innocent misrepresentation would avoid | policy ‘if “it materially " affected 
acceptance of risk or hazard by insurer. Piccininni v. Aitna Life Ins. Co. a ee 

256(2)—In view of statute relating to proof of false statements in application, insurer, ‘to 
avoid liability upon policy because of insured’s misrepresentations in application, must 
show not only that statements were untrue, but that they were willfully false, fraudulent, 
misleading and made in bad faith. As respects whether statements in application for 
insurance were made in bad faith, term “in had faith’? means with actual intent to mis- 
lead or deceive another; it refers to a real and actual state of mind capable of both 
direct and circumstantial proof, and a statement made in honest belief that it is true is not 
made in bad faith, though honest ignorance of truth is result of grossest carelessness. 
Pacific Mutual Life Ins. Co. of California vy. Tetirick. (Okla.) : 

256(2)—Where untrue essential facts have been deliberately certified to by insured and as a 
result a life policy has been issued, there can be no recovery when death occurs, though 
policy provides that statements by eee are representations and not warranties, in 
absence of fraud. When misstatement by appli a for life insurance is made 
inadvertently or narrative is incomplete in detail and was not made with intention of 
concealing the truth, recovery is permissible, question of good faith being fer the jury. 


Ratkovic v. Metropolitan Life Ins. Co. (Pa.) 468 


256(2)—Applicant for life insurance should exercise toward insurer the same good faith 
which may be rightfully demanded of insurer, since relationship demands fair dealing by 


both parties. Stewart et al. v. American Life Ins. Co. (U. §.) 643 


256(2)—To constitute “fraud” or “false swearing,” there must be a false statement  will- 
fully made with respect to a material matter with intention of thereby deceiving insurer, 
and statements honestly made, although oqenenty nes to be incorrect, do not avoid 
fire policy. Sands v. Bankers’ Fire Ins. Co. (Va.) .. 1 

§ 257. CONCEALMENT. 
259. -——- KNOWLEDGE OF FACTS BY APPLICANT OR HIS AGENT. 

259—If applicant for insurance knows fact, concerning himself. which, if disclosed, would 
make it impossible for him to secure policy, his failure to disclose such facts constitutes 
not only “willful concealment,” but “fraud” precluding recovery on ow. Pons v. 
Tharp-Sontheimer Industrial Life & Burial Ins, Co. tla) ae eeweeh 
261. - EFFECT. 


261—A false representation or concealment of facts material to risk vitiates life policy, 


whether intentional or unintentional. Telford v. New York Life Ins. Co. (Cal.) 1305 


261—A false representation or a concealment of facts, whether intentional or unintentional, 
which is material to the risk vitiates a life paliey. Pierre v. Metropolitan Life Ins. Co. 


(Cal.) a 
since: or concealment ‘by insured in procurement of policy, if fraudulent 


605 


and material to risk, will a policy obtained on faith thereof. Pacific Mutual Life 
7. Sate vent 


Ins. Co. v. Rosenthal. (N 
§ 263. WARRANTIES. 


$ 264. IN GENERAL. 
(1). In general. 

264(1)—An “express warranty” is a stipulation inserted on face of policy, or clearly embodied 
therein as a part thereof by proper words of reference, whereby insured expressly agrees 
that certain facts are or shall be true, or that certain acts have been or shall be done, 
and upon the literal truth or exact fulfillment of which depends the validity of policy. 
An “affirmative warranty” asserts existing fact or condition, and appears on face of 
policy or r attached thereto and made a part thereof. Procacci v. United States Ins. 
‘0. 

§ 25, —— DISTINCTION BETWEEN WA RRANTIES AND ‘REPRESENTATIONS. 

265—“Warranties” are integral parts of policy, or are expressly made part thereof by 
reference, and relate to risk, and are intended to form part of (policy, and must be 
literally true and_ strictly fulfilled or policy is void; whereas “representations” are 
statements preceding the policy, need only be substantially true, and will not invalidate 


1502 


the policy except for fraud. Procacci v. United States Fire Ins. Co. (N. J.) 1502 
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§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—‘*Misrepresentations’’ are anterior to and inducements to making of policy and assump- 
tion of risk, while “‘warranties” are contractual obligations assumed as effecting risk. 
Sovereign Camp, W. O. W. v. Thompson. (Ala.) s sah tera ohana 

265—Answers of insured to questions in application for life insurance were not made war- 
ranties, and insured was not required to enlarge upon interrogatories, nor to interpret 
them in any sense other than that which language employéd and circumstance of inquiry 
suggested as being responsive. Federal Life Ins. Co. v. Hase. (Ark.) 

265—Life policy application, which provitled that representations as to physical condition of 
applicant were true, were made to obtain insurance, and were warranties and covenants, 
held to make applicant’s answers relating to her health and that of other applicant for 
whom she was acting warranties and not mere representations, despite the fact that appli- 
cation was filed with company rather than attached to policy. Progressive Life Ins. Co. 
v. Preston. (Ark.) 

265—Misstatement, though 
representation, becomes defense to policy only if material. Geer v. Union Mutual Ins. 
(hy. was ; ; ae c eh 

265—In action for disability payments under income policy providing that false statements 
in application materially affecting acceptance of risk or hazard assumed, or made with 
intent to deceive, should bar right of recovery, court properly instructed that statements 
made by insured in application should, in absence of fraud be deemed representations and 


1001 


not warranties. Pacific Mutual Life Ins. Co. of California v. Tetirick. (Okla.) ee} 


§ 268. EFFECT OF BREACH. 

268—Breach of warranty in its inception prevents ‘policy from attaching to risk. Emery et al. 
v. Pacific Employers Ins. Co. (Cal.) % 

268—Breach of warranty will avoid policy, although there is no provision to that effect in 
policy. Marx v. United States Fidelity & Guaranty Co. of Maryland. (N. J.) 

§ 269. CONDITIONS PRECEDENT. 
271. EFFECT OF BREACH. 

271—Avoidance as to the insured of a motor vehicle policy issued pursuant to statute may 
not disturb the insurer’s obligation to one recovering a judgment against insured. Bosse 


v. Wolverine Ins. Co. (N. H.) . 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSUSED. 


§ 282. TITLE OR INTEREST OF INSURED. 
(2). Character of title or interest in general. 
282(2)—Insured could not recover on automobile fire policy which provided that no recovery 
should be had if, at time of loss, there existed other insurance whether valid and collect- 
ible or not, and in which policy insured stipulated that automobile was fully paid for 
and was not encumbered by any lien or encumbrance, where, at time of loss of automobile 
* by fire, automobile was owned under conditional sales contract by finance company which 


had a fire policy covering the automobile. Schmeig v. Travelers’ Indemnity Co. et al. 


(Ill.) <oimagwens sca eiawahas 6a ‘ 


282(3)—Fire policy containing stipulation that policy shall be void if interest of insured be 
other than unconditional and sole ownership is not invalidated because of outstanding 
naked legal: title in another, where insured has equitable title, entire beneficial ownership 
of property, and is in undisputed possession of property. Western Assur. Co. v. Hughes 
et al. (Okla.) ... ares 4 or unetndanten 

(8). Vendor and purchaser of real property. 

282(8)—Married woman was “sole and unconditional owner” or realty, within fire policy 
requiring sole and unconditional ownership as condition to insurance, where she unquali- 
fiedly agreed to buy realty, and vendor to sell it, at fixed price and on terms pursuant to 
which she had entered into possession, and where she did not exercise right to repudiate 
her obligation before or after fire loss, but fully carried it out, since eventual performance 
on married woman’s part of her original bargain inures to her benefit and relates back to 
inception of obligation contemplated by original agreement. Reed v. American Ins. Co. 
of Newark, N. J. (Fila.) a sae coed ee Cart cierearatenets Pawcee 

§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 

286—Cancellation of automobile liability policy at request of insured or by mutual consent 
would not constitute breach of warranty to subsequent insurer that no insurer had declined, 
canceled, or refused to continue automobile insurance. As respects whether insured 
falsely warranted in application for automobile liability policy that no insurer had 
declined, canceled, or refused to continue automobile insurance, if insurer clearly and 
unequivocally indicates unwillingness to continue upon risk, there is a “refusal” by 
insurer, within meaning of such warranty, even where insurer requests that insured 
return policy for cancellation and insured complies. Emery et al. v. Pacific Employers 
Ins. Co. (Cal.) areas e 

§ 288. OTHER INSURANCE. 

(1). In general. 

288(1)—Under statutes relating to valuation of property for insurance purposes, insurer held 
entitled to contract to limit amount of insurance which it will carry or in which it will 
participate as concurrent insurer, as against contention that such provision of policy 
was invalid under statute providing that no misrepresentation by insured shall be deemed 
material or avoid policy unless company was deceived to its injury thereby. Fire policy 
providing that it is condition of insurance that total insurance shall not exceed sum 
named held not to take effect as policy of insurance, where, without knowledge of insurer 
other insurance was in existence in greater amount than total sum provided ,by policy. 
Quisenberry v. National Fire Ins. Co. (Nebr.) shasta de kr thte le oscars aliens es 
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(C) MATTERS RELATING TO PERSON INSURED. 
289. —- DESCRIPTION IN GENERAL. 


289—-Answers to questions in an application for life insurance are generally considered to 
be material representations of fact which, if false, will vitiate the contract. Pierre 
v. Metropolitan Life Ins. Co. (Cal.) ee A 
§ 290. AGE. 


605 


290—Misrepresentation of insured’s age is no defense to action on life insurance policy, 
1 


unless it contributed to insured’s death. Cave v. Missouri Ins. Co. (Mo.) .......... 

290—Inaccurate statements as to age, employment of other physicians than those named, 
previous illness not of a trivial nature, or a denial that insurance has been sought from 
other companies when in fact it has been, are all to be deemed material representations 
by applicant for life insurance. Ratkovic v. Metropolitan Life Ins. Co. (Pa.) 

§ 291. HEALTH AND PHYSICAL CONDITION, 

(1). In general. 

291(1)—The insured was obligated to disclose to insurer any material change in his physical 
condition which occurred in period between date of application and date of delivery of 
life policy. Pierre v. Metropolitan Life Ins. Co. (Cal.) 1 

291(1)—Where answers made by insured in medical examination accompanying application 
for life insurance were either substantially true, or where untrue, were not material to 
the risk, trial court’s refusal to cancel policy held not abuse of discretion. New York 
Life Ins. Co. v. Kuhlenschmidt. (Ind.) 

291(1)—Inquiries in application for life policy concerning attendance by physician, absence 
from work, health, and physical defects and infirmities were matters ‘‘material to the 
risk,” as regards rights under policy issued to applicant who answered inquiries falsely. 
The fraud of insured who falsely answered inquiries in application for life policy con- 
cerning physical impairment, attendance by physician, and inability to work due to 
serious ailment was not disclosed by failure to report exact character of disease from 
which insured was suffering but by failure to furnish information which would have 
egatied insurer to make further investigations. Boltz v. Metropolitan Life Ins. =, 

291(1)—False representations of health in apoliontion for life policy are ‘“‘material” as a 
matter of law, and if they are knowingly false, proof of actual conscious purpose to 
deceive is not necessary to render policy void, and it will be presumed that insurer acted 
in reliance on truth of material representations. Stewart et al. v. American Life Ins. 


consultation with physician in life insurance application is material as matter of law, 


695 


421 


so as to bar recovery on policy issued thereon. Lawrence v. Connecticut Mutual — 


Ins. Co. (U. S. 
(3). Knowledge and intent of applicant. 
291(3)—-Insured’s representations in application for life insurance that he was free from 
“ailment, disease, or disorder’? and never had any ulcer, held not to preclude recovery 
on policy, notwithstanding insured was operated on for ruptured ulcer within several 
months after policy was issued, in view of evidence on question whether insured knew 
he had any “ailment, disease, or disorder.” Federal Life Ins. Co. v. Hase. (Ark.) 
291(3)—Life insurance applicant’s failure to disclose condition of which she was ignorant 
did not preclude recovery on policy. Telford v. New York Life Ins. Ce. (Cal.) 
291(3)—The failure of an applicant for life insurance to disclose a physical condition of 
which he is ignorant will not affect the policy. In action on life policy which insurer 
sought to’avoid on ground of misrepresentation of a material fact in application therefor, 
in that insured denied having had paralysis, when as a matter of fact about a year before 
the issuance of the policy he had lost complete control and use of his legs. insured 
was held to have known the nature of his affliction from the symptoms. 
Metropolitan Life Ins. Co. (Cal.) .. 
291(3)—Statement in application for life p 
regnant held not to preclude recovery on policy though applicant died in childbirth 
arch 9, 1936, in absence of affirmative showing that childbirth was not premature and 
that applicant knew of pregnancy, ecially where insurer received additional premium 
because of possibility of pregnancy. ells v. Jefferson Standard Life Ins. Co. (N. C.) 
(4). Representations as to existence of specific diseases. 
291(4)—-An answer to a question as to whether an applicant for life insurance has ever had 
a specified disease is material and, if false, avoids the policy. The insured’s denial, in 
answer to a specific question in application for life policy, of having ever had paralysis, 
when in fact he had lost the complete control and use of his legs for a period about a 
year prior to issuance of policy, was a false representation of a material fact which 
avoided the policy. Pierre v. Metropolitan Life Ins. Co. (Cal.) ........ ele 
291(4)—Generally, insurance contracts are on same footing as other contracts with respect 
to interference by courts of equity, and whether such court will entertain jurisdiction 
of application to cancel insurance policy rests in court’s sound discretion, not arbitrarily 
exercised, but governed by general principles of equity viewed in light of particular case. 
Representations, in application for life policy, as to previous kidney diseases, needed to 
be only substantially true, so far as material to the risk. In action on life policy for 
death of insured where insured in application represented himself as having been free 
from previous kidney ailments, when in fact he had at one time had a kidney stone, but 
was treated and pronounced normal, such representation held “substantially true’ as far 
as it affected risk, under evidence that passage of kidney stone did not necessarily indicate 
insured would thereafter be subject to such ailments. New York Life Ins. Co. v. 
Kuhlenschmidt. (Ind.) oe 
291(4)—Where applicant for sickness and accident insurance, in answer to specific inquiries 
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as to particular diseases and general inquiry as to any injury, illness, or treatment by 
or consultation with physician within seven years, failed to disclose that he had had two 
attacks of bronchitis, a rash called toxic conuan an attack of influenza, and two attacks 
of acute pharyngitis, accompanied once by diarrhea, and failed to mention a nasal opera- 
tion, or attendance by a physician for one of the attacks of bronchitis, or that he had 
received a disability payment from another insurer, the suppression of such series of 
facts was material. Where applicant for sickness and accident insurance, in reply to 
specific inquiries, answered that he had never had bronchitis, when in fact he had had 
two attacks, one shortly prior to the application, the materiality of the misrepresentation 
was not affected by the fact that the bronchitis was unrelated to the disease upon which 
a claim for indemnity was subsequently based. Ginsburg v. Pacific Mut. Life Ins. Co. 
of California. (U. 8) es “- 
(5). Good or sound health. 

291(5)—“Good health,” as employed in insurance contract, ordinarily means a reasonably 
good state of health. Kroon v. Travelers’ Ins. Co. (IIl.) ¥ aaeatiet ance 

291(5)—The term “good health” or “sound health,” as in a warranty thereof in a life 
insurance contract, does not mean a condition of perfect health. That a person having 
a malady, condition, or disease which physicians agree is serious, and the history of 
which is that it is incurable, continues to be a hard worker, raises no inference that 
he is in ‘“‘good health” or “sound health” within a life policy. White v. Sovereign 
Camp, W. O. W. (S. C.) eisai etudeowa is : . 

(6). Serious or temporary diseases. 

291(6)—The words “ailments or disease,’ as used in an application for life insurance, are 
understood to mean something more than a minor or temporary indisposition and to refer 
to substantial or appreciable disorders, which affect applicant’s general health, so that an 
answer, relative thereto, which fails to disclose a minor or temporary ailment, is not 
considered to be false. Insured’s failure to reveal, in application for life policy that 
about three years before he had been sick for a week with quinsy caused by an abscess 
behind his tonsils which doctor stated at the time to be minor, did not invalidate the policy. 
As respects validity of life policy, insured’s denial, in answer to specific question in 
application for policy, that he had ever had paralysis, when as a matter of fact about a 
year prior to his death, which occurred shortly after issuance of policy, he had lost 
complete control and use of his legs was a material representation, notwithstanding 
physician who cared for such paralysis expressed opinion that ailment was minor, 
since insurer’s auestion showed it considered the question material and insured’s answer 
thereto evidenced his assent to the insurer’s view. Pierre v. Metropolitan Life Ins. Co. 


(Cal.) PTET TTT CTT Te eT TT ee ee er ee 
291(6)—Inaccurate statements as to age, employment of other physicians than those named, 

previous illness not of a trivial nature, or a denial that insurance has been sought from 

other companies when in fact it has»been, are all to be deemed material representations 
by — for life insurance. Ratkovic v. Metropolitan Life Ins, Co. (Pa.) 


291(6)—Slight troubles, temporary and light illness not of such character as to produce 
bodily infirmity or serious impairment or derangement of vital organs do not disprove 
representation of good health in application for life policy. Boltz v. Metropolitan Life 
Ins. Co. (Pa.) ; ‘ ed 

291(6)—Answers in application for life policy that insured had had two weeks’ attack of 
influenza four years before, that no complications resulted, and that he had never had any 
other disease or injury warranted insurer in accepting statements as true, and did not put 
insurer on inquiry, notwithstanding insured had given name of attending physician, and 
insurer might have ascertained by further investigations that answers were false. Stewart 
et al. v. American Life Ins. Co. (U. S.) ; “3 

§ 292. MEDICAL ATTENDANCE. : 

292—-An insurer, before issuing life certificates, has right to ask whether applicant has ever 
been examined by physician, and to receive truthful answers. Woodmen of the World v. 
Brown et al. (Ark.) : 

292—Answers of life insured to questions in application as to surgical operations and 
hospital treatment, which failed to disclose amputation of breast and* ten-day hospital 
stav. constituted material false representations sufficient to defeat recovery on policy. 
Telford v. New York Life Ins. Co. (Cal.) 

292—Life insured’s representation in application that she was treated for nervousness and 
lost no time from work, whereas she lost time from work by reason of treatments for 
cancer of womb, constituted material misrepresentation precluding beneficiary’s recovery 
on policy, notwithstanding insured did not die of cancer of womb. Jefferson Standard 
Life Ins. Co. v. Fendley. (Ga.) ; : ° és 

292—Statement in application for life policy that applicant had not consulted a doctor for 
any cause not included in previous answers held not a material misrepresentation such as 
to avoid policy, though about a month previously applicant had consulted physician 
with reference to half a degree of malarial fever of mild type, where applicant’s death 
was not traceable to malaria. Wells v. Jefferson Standard Life Ins. Co. (N. C.) 

292—The failure of insured to disclose in answers to questions in application for income and 
accident policies that he had received medical advice and treatment for a “lumbar strain” 
a few months hefore constituted fraud justifying cancellation of policies where they 
would not have heen issued if insured had revealed true facts. Pacific Mutual Life Ins. 
Co. et al. v. Rosenthal. (N. J.) : 

292—Under life policy limiting liability of insurer to the return of premiums if within two 
vears before date of issuance insured hed been attended by a physician for serious 
disease or complaint unless such attendance was specifically recited in space for indorse- 
ments, insurer was not liable for face amount of policy where undisputed evidence showed 
that insured was attended by a physician for heart disease within two years before date 


1819 


1349 


1605 


1421 


1092 


388 


453 





The Insurance Law Journal, Vol. 89 


of policy and such fact was not indorsed on policy. Madama vy. Metropolitan Life Ins. 


consultations with physicians or about medical treatment may limit scope of 

question to consultations or treatments for ailments which are not_ trivial, for 
applicant may not reasonably be expected to remember each occasion on which he sought 
medical advice for trivial ailments. Where insured suffered attack of influenza and 
was treated at hospital for two weeks, and by physician for nervous condition and for 
ailment diagnosed as para-typhoid, insured’s misrepresentation in application for life 
policy that he had not received treatment at any dispensary, hospital, or sanatorium 
did not pertain to trivial matter, and would avoid policy if material to risk as a matter 
of law. Proof of withholding of information concerning medical consultations called for 
by question in application for insurance, requires, in absence of denial or explanation, 
finding of material misrepresentation. Where applicant for insurance withholds 
information called for by question in application blank concerning medical advice for 
ailments which are not mere temporary disorders having no bearing on general health, 
inquiry is material to risk. Where insured suffered attack of influenza and received 
hospital treatment for two weeks and treatment from physician, who diagnosed ailment 
as para-typhoid, and was also treated for nervous condition, misrepresentation in 
application for life policy that insured had not been treated at any dispensary, hospital, 
or sanatorium held to avoid policy, as being ‘“‘material’’ to risk. eer v. Union Mutual 
life Ins. Co. (N. Y.) ; ; ; sa ; . 

292—Plaintiff held not entitled to recover on policy if answers to questions as to whether 
applicant had received medical advice during preceding five years or had been treated for 
certain enumerated diseases were false, since answers were, as a matter of law, material 
to the risk. Prodovsky v. New York Life Ins. Co. (N. Y.) — ‘ 

292—Inaccurate statements as to age, employment of other physicians than those named, 
previous illness not of a trivial nature, or a denial that insurance has been sought from 
other companies when in fact it has been, are all to be deemed material representations 
by applicant for life insurance. Ratkovic v. Metropolitan Lite Ins. Co. (Pa.) en oa 

292-—Inquiries in application for life policy concerning attendance by physician, absence 
from work, health, and physical defects and infirmities were matters ‘‘material to the 
risk,” as regards rights under policy issued to applicant who answered inquiries falsely. 
The fraud of insured who falsely answered inquiries in application for life policy con- 
cerning physical impairment, attendance by physician, and inability to work due to 
‘erious ailment was not disclosed by failure to report exact character of disease from 
which insured was suffering but by failure to furnish information which would have 
enabled insurer to make further investigations. Boltz v. Metropolitan Life Ins. Co. (Pa.) 1421 

292—-An insured who did not disclose in answers to inquiries in application for life policy 
recent attendance by physician and treatment in hospital for alcoholic neuritis and chronic 
valvular heart disease must have known that answers were false, and hence they were 
presumptively fraudulent and barred recovery on policy. In application for life policy, 
inquiries concerning attendance by physician and treatment in hospital are “material 
to the risk” to be assumed by insurer unless it be for some trivial ailment. Loder v. 
Metropolitan Life Ins. Co. (Pa.) ‘ 

292—Undisputed evidence that insured, who in his application denied having been treated by 
physicians, was treated almost constantly for two-year period immediately preceding 
application, held as matter of law to prevent recovery on life policies without further proof 
of conscious design to fraud. Kavakos et al. v. Equitable Life Assur. Soc. of the United 
States. (U. S.) eS 339 

292—Where applicant for sickness and accident insurance, in answer to specific inquiries 
as to particular diseases and general inquiry as to any injury, illness, or treatment by 
or consultation with physician within seven years, failed to disclose that he had had two 
attacks of bronchitis, a rash called toxic erythema, an attack of influenza, and twe 
attacks of acute pharyngitis, accompanied once by diarrhea, and failed to mention a 
nasal operation, pr attendance by a physician for one of the attacks of bronchitis, or 
that he had received a disability payment from another insurer, the suppression of such 
series of facts was material. Statements in application for insurance regarding con- 
sultation with physicians are ordinarily deemed material as matter of law, though excep- 
tions would doubtless be made for consultations so trivial that anyone would forget o 
disregard them. Ginsburg v. Pacific Mut. Life Ins. Co. of California. (U. S.) ; 
T»sured’s false statement in life insurance application that he had not consulted any 
other physician than one named therein for five years was material as matter of law 
and hence deemed to have been made willfully and with intent to deceive, so as to 
har recovery on policy issued pursuant to such application. Insured’s concealment of 
material facts as to his previous illness and treatment by or consultation with physician 
in life insurance application is material as matter of law, so as to bar recovery on policy 
issued thereon. Lawrence v. Connecticut Mutual Life Ins. Co. (U. S.) 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. A Shoe 

299—Where applicant for sickness and accident insurance, in answer to specific inquiries 
as to particular diseases and general inquiry as to any injury, illness, or treatment by 
or consultation with physician within seven years, failed to disclose that he had had two 
attacks of bronchitis, a rash called toxic erythema, an attack of influenza, and two attacks 
of acute pharyngitis, accompanied once by diarrhea, and failed to mention a nasal opera- 
tion. or attendance by a physician for one of the attacks of bronchitis, or that he had 
received a disability payment from another insurer, the suppression of such series of 
facts was material. Ginsburg v. Pacific Mut. Life Ins. Co. of California. (U. S. 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. sas 

300—Inaccurate statements as to age, employment of other physicians than those named, 

ai previous illness not of ‘a trivial nature, or a denial that insurance has been sought from 
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other companies when in fact it has been, are all to be deemed material representations 
by applicant for life insurance. Ratkovic vy. Metropolitan Life Ins. Co. (Pa.) ; 

§ 301. THER EXISTING INSURANCE. 

301—Where fact that applicant had other accident insurance was not listed as ground of 
ineligibility in mutual benefit association and applicant had annual income from $10,000 
to $30,000, so that the $400 per month that he would receive under all policies a 
accidental injuries would not exceed the association’s 80 per cent rule existence of other 
accident insurance did not render applicant ineligible, and failure to disclose existence 
of other insurance did not constitute breach of warranty precluding recovery, in view 
of applicable Arkansas law. Gold v. Mutual Ben. Health & Accident Ass’n. (La.)... 

301—In application for health and accident policy covering death by accident and containing 
disability benefit provisions, negative answer to question whether applicant was carrying 
any other accident or health insurance was ‘‘false,” or erroneous, where applicant 
was carrying life policies covering death by accident and containing disability benefit 
provisions, as respects rights under health and accident policy issued to applicant. 
Gilbert v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. (N. M.) 
Misrepresentation by applicant for accident insurance as to existence of other and 
similar insurance was material. Wilson v. Maryland Casualty Co. of Baltimore 
(U. S$.) 


X. Forfeiture of Policy for Bevach of Premieecey Weave. ‘Covenant 


er Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 304. CONTINUING OR PROMISSORY WARRANTIES. 
304—"‘Promissory or executory warranties” arise where insured undertakes to peform some 
executory stipulation, as that certain acts will be done, or that certain facts will 
continue to exist. Procacci v. United States Fire Ins. Co. (N. J.) 
§ 306. CONDITIONS SUBSEQUENT. 
309. ———- EFFECT OF BREACH. 
309—Policy is avoided if insured’s misrepresentations or breaches of warranty are made with 
actual intent to deceive and are material to es assumption of contract or if they 
increase risk of loss. Sovereign Camp, W. O. W. Thompson. (Ala.) 
309—Nebraska statute providing that breach of suneunie or condition shall not avoid policy 
unless breach existed at time of, and contributed to, loss, although it includes breaches 
of policy provisions generally, held intended to protect against such failure to observe 
policy requirements as obviously, under special circumstances, could not cause loss to 
insurer. Ohio Casualty Co. of Hamilton, Ohio v. Swan. (U. S.) 
§ 310. NOTICE AND PROCEEDINGS TO GIVE RYFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments, 
310(2)—-The statute providing that there shall be no forfeiture of life policy for premium 
default within one year of default unless premium notice has been mailed to insured 
or assignee of policy does not require that premium notice shall be received by insured 
or by assignee of policy, but requires only that notice of premium shall have been mailed. 
Goeller v. Equitable Life Assurance Society of the United States. (N. Y.) 
310(2)—-Under statute authorizing insurer to enter into agreement for extension of time of 
payment of premiums on condition that failure to comply with terms of agreement should 
lapse policy, agreement for extension of time of payment of premium providing that if 
premium note should not be paid within 10 days after due date policy should become void 
authorized insurer to cancel policy without notice, after 10 days from due date of unpaid 
note. McMonagle v. Fidelity Mutual Life Ins. Co. (Kan.) 
310(2)—-Statute providing that failure to repay loan on insurance policy or pay interest on 
loan shall not avoid policy until total indebtedness shall equal or exceed loan value and 
until one month after notice to insured held not to effect automatic termination of policy 
for default in premium payments. Phillips v. Prudential Ins. Co. of America. (Ohio) 
310(2)—Insurer held not required to cancel insurance to escape liability to mortgagee as to 
which fire policy was suspended for failure to pay defaulted premium installments upon 
demand, where policy did not require cancellation, and insurer retained premium note, 
since ordinarily insurer cancels policy only upon risk which it no longer desires to 
insure, and it was a fair inference that insurer was willing to carry insurance on condition 
ri pee were paid. Travelers’ Ins. Co. v. Springfield Fire & Marine Ins. Co. 
CU. 3 
$ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
1). In general. 
311(1)—Under statute and automobile liability policy providing that injured person who 
secured judgment against insured might bring action against insurer on policy “subject 
to its terms and limitations,” if policy were void or voidable as to insured, injured 
persons who had secured capnement could not recover thereon. Emery et al. v. Pacific 
Employers Ins. Co. (Cal.) j 
311(1)—County and school bus operators had vested, independent interests in automobile 
liability policy issued to them jointly. and bus operator’s failure to comply therewith 
would not affect county’s rights. Butler et al. v. Eureka Security Fire & Marine Ins. 
Co. et al. (U. S.) : ane ; 
(3). Mortgagees and _ their assignees. 
311(3)—Independent contract of insurance created by standard mortgage clause between 
insurer and mortgagee is valid as to mortgagee, notwithstanding policy is void ab initio 
as to mortgagor because of lack of insurable interest therein. Western Assur. Co. v. 
Hughes et al. (Okla.) 
311(3)—Second paragraph of mortgage clause of fire policy " providing that policy should 
become void for mortgagee’s failure to notify insurer of change in ownership or occu- 
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pancy of premises, or increase in hazard held not to conflict with conclusion that pro- 
vision in policy that policy should lapse for. failure to pay premium installments was 
effictive as to mortgagee, which, by terms of first paragraph of mortgage clause, was 
required upon demand, to pay defaulted installments, notwithstanding first paragraph 
did not state effect of insured’s act or neglect, since second paragraph added provisions 
not referred to in policy. Provisions of fire policy which were in conflict with provisions 
of standard mortgage clause, or which that clause indicated were not intended to apply to 
mortgagee, formed no of contract between mortgagee and insurer, but provisions of 
policy which were clearly intended to condition insurance to both mortgagor and mortgagee 
formed part of contract with mortgagee as well as with mortgagor. Mortgagee’s failure, 
—— demand, to pay installments of overdue premium on fire policy constituted breach 
of condition which suspended insurance as to mortgagee, so as to bar recovery for loss, 
where policy provided that insurance should lapse until payment of overdue installments, 
and mortgage clause provided that mortgagee, upon demand, should pay premiums which 
insured neglected to pay, since provision in mortgage clause was not merely a covenant, 
but a condition, making suspension clause effective as to mortgagee. Letters written by 
insurer to mortgagee demanding payment of overdue premium installments on fire policy 
did not constitute construction of policy contrary to insurer’s claim that mortgagee’s 
failure to pay defaulted installment would work suspension of insurance in accordance 
with terms of policy, where one letter contained waiver of suspension for 10 days from 
receipt of letter, and other contained no waiver of suspension. Travelers’ Ins. Co. v. 
Springfield Fire & Marine Ins. Co. (U. S.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL, 
312—A warranty in a marine policy must be literally performed. United States Gypsum 
Co. v. Insurance Co. of North America. S.) Bi ‘ aad 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. 
319(1)—-The provision in New Jersey standard form fire policy “‘while occupied as a store 
and dwelling” is definite, precise, and unambiguous, and contemplates use and occupancy 
of building for purposes stated. A fire policy insured a building “while occupied as a 
store and dwelling’’ was avoided if building was occupied and used for another purpose 
at time of fire, or was not devoted to stipulated use at such time, and such misuse or 
non-use constituted a breach of warranty. To defeat action on fire policy insuring a 
building “while occupied as a store and dwelling,’’ on ground that insured’s tenant 
operated a still in the building, insurer must prove that insured had control or knowledge 
of increased hazard, or should have known of it had he exercised ordinary care and 
diligence. A fire policy insuring a building “while occupied as a store or dwelling” was 
not invalidated by increase in hazard due to tenant’s operation of still, in absence of 
evidence that insured knew or should have known that hazard had been increased by 
operation of still. The use of building to store bananas was breach of warranty that 
building would be occupied as a store and dwelling, invalidating fire policy. A_ state- 
ment in fire policy that property shall be insured while occupied as a store and dwelling 
place is a ‘“‘warranty” that building shall be so occupied, and a violation of such warranty, 
existing at time of loss, will invalidate the policy. 
Ins. Co. (N. J. 7 oe 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—In action on fire policy, defense that insured building was unsafe, had been deserted 
by occupants and “‘stripped and large parts thereof removed,” all to insured’s knowledge, 
held sufficient to absolve insurer from liability. Montello v. Manhattan Fire & Marine 
Ins. Co. et al. (N. Y.) : Tee done BO eT SG ; 
323(1)—Provision in fire policy providing for unoccupancy of premises for periods not 
exceeding six months at a time held a substitute for ten-day unoccupancy provision of 
statutory form of fire policy. Under fire policy provision snaking policy void if premises 
were unoccupied for a period exceeding six months at any one time, insured could permit 
property to remain unoccupied during recurring periods, provided that no continuous 
period of unoccupancy should exceed six months in length. Where fire policy provided 
for unoccupancy of premises for periods not exceeding six months at a time, and premises 
had been unoccupied for more than six months when special vacancy rider was attached 
insured was not entitled on expiration of special rider, to further six months’ period o! 
unoccupancy, in absence of period of occupancy after expiration of rider. Christensen 
v. Royal Ins. Co. of Liverpool, Inc. (S. D.) . : : cra 
$ 326. RESPING OR USE OF PROHIBITED ARTICLES. 
De n general. 
326(1)—Fire policy providing that policy should be void if hazards were increased by any 
means within control or knowledge of insured would not be avoided by presence in insure 
premises of containers of gasoline and inflammable rubber cement without knowledge of 
insured, the expression “control or knowledge” within policy being synonymous with 
control and knowledge, “control” presupposing knowledge. Fire policy, providing that 
policy should be void if there were kept, used, or allowed on premises designated 
inflammable substances or other explosives, phosphorus, or petroleum or any of its 
products of greater inflammability than kerosense oil, would not be avoided because of 
presence on premises of rubber cement of greater inflammability than kerosene oil, where 
presence of cement was merely temporary and cement was not kept on premises as per- 
manent practice. Commercial Union Fire Ins. Co. v. Capouano et al. (Ga.) ......... 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—“‘Unconditional and sole ownership” of property for insurance purposes is in those 
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on whom loss insured against would certainly fall, not as matter of mere contract 
obligation, but as result of real bona fide rights in property insured. Votaw v. Farmers 
Automobile Interinsurance Exchange et al. (Cal.) 

328(1)—Provision that fire policy shall be void if change takes ‘place in title, interest, or 
possession of property insured is valid and reasonable, since one who parts with interest 
of ownershi: aa possession loses interest in and care for safety and protection of insured 
property. nrg v. Home Ins. Co. (S$. C.) 

(2). at constitutes change of title or interest in general. 

428(2)—Althoagh under certain circumstances grantee in security deed may be considered 
tenant in common with cotenant’s vendor, execution of lien or title to stranger to 
absolute and unconditional title without consent of insurer voids fire policy providing 
for avoidance on changing interest, title or possession of insured property. Merchants 
Fire Assurance Corporation of New York v. Tucker. (Ga.) .. .1706 

328(2)—-Insured’s conveyance of insured property and assignment of ‘fire policy to grantee 
before loss extinguished insured’s cause of action thereon, insured not being sole and 
unconditional owner of property at time of loss. National Fire Ins. Co. of Mastteee, 
Conn. v. Munger. (Mo.) ; 

328(2)—Rendition of judgment against “property owner - does not constitute “change of ee 
within fire policy. Sands v. Bankers’ Fire Ins. Co. (Va.) ...... or 

Contract for sale. 

328(5)—A provision of fire insurance policy that it shall be void if any change takes place 
in title, interest, or possession of insured property, is valid and enforceable, though only 
equitable interest passes under insured’s contract to sell property and he retains interest 
therein. National Fire Ins. Co. of Hartford, Conn. v. Munger. (Mo.) 

328(5)—Seller, retaining title to automobile sold ‘until fully paid for and filing no certificate 
transferring title thereto or notice of sale with motor vehicles division, became liable 
as owner of automobile for damages resulting from negligence of conditional vendee, 
driving it with seller’s express or implied consent before full payment of price, and 
hence was entitled to recover amount of damages paid by him from liability insurer 
as against contention that insured was not sole unconditional owner of automobile 


at time of accident, as required by policy sued on. Votaw v. Farmers Automobile Inter- 
insurance Exchange et al. (Cal.) wh Woeicd ots ae ee ey 


7). Defeasible conveyance. 

328(7)—A fire policy providing that it should be void on change in interest, title or possession 
of insured property was avoided by purchase, by owners of two-tenths interest in property 
of incumbered one-tenth interest of co-owner and execution of security deed on entire 
three-tenths interest to mortgagee of co-owner’s one-tenth interest, as against contention 
that mortgagor was tenant in common at time of issuance of policy and acquisition of 
additional interest thereafter did not so change status of title as to avoid policy. 
enmiante Fire Assurance Corporation of New York v. Tucker et al. (Ga.) 

“Commencement of foreclosure proceedings” or “notice of sale.’ 
328(14)—Where mortgagor conveyed mortgaged property, grantee procured fire insurance, and 
mortgagee received foreclosure deed after execution of insurance contract and before loss, 
fire policy, providing that it should be void on change of. interest, title, or a of 
subject of insurance, held void. Campbell v. Home Ins. Co. (S. C.) 9 893 
§ 330. INCUMBRANCES. 
(1). In general. 

330(1)—Innocent failure to mention claim under mistaken belief that it is not lien against 

insured property will not avoid fire policy. Sands v. Bankers’ Fire Ins. Co. (Va.) 1199 
(2). What constitutes incumbrance. 

334(2)—-A warranty, in a marine policy, that vessel shall be in charge of a watchman, 
requires that the watchman shall be in the near vicinity of vessel at all times so as to 
guard vessel against perils insured against, and, for loss that occurs during breach of 
warranty, insurer is not liable. Breach of warranty in a marine policy that vessel 
shall be in charge of a watchman rendered void the insurance as to such vessel regardless 
of any causal connection between the absence and the loss of cargo. United States 
Gypsum Co. v. Insurance Co. of North America. (U. S.) 1715 

330(2)—-Where second mortgage was fraudulent conveyance recorded for purpose of putting 
insured’s eouity in property beyond wife’s reach, listing of mortgage as lien on insured 
property did not invalidate fire policy, especially where insured revealed true situation 
to insurer’s agent. Sands v. Bankers’ Fire Ins. Co. (Va.) 

§ 332%. LIABILITY INSURANCE. 

332%4—Terms of automobile indemnity policy constitute measure of insurer’s liability and there 
can be no recovery thereon by insured who has violated or failed to perform its 
conditions or, if its warranties are not literally true or fulfilled, in absence of estoppel 
o waiver by insurer, Marx v. United States Fidelity & Guaranty Co. of Maryland. 


say —Municipality’s warranty in public liability policy indemnifying municipality ‘against 
claims for injuries occurring on municipality’s premises that no explosives were intended 
for use on premises covered by policy held broken by use of dynamite caps, which are 
“explosives,” on premises in immediate neighborhood of place where dynamite cap was 
found by children who had carried it outside park and there given it to boy who was 
injured when it exploded while he was playing with it. City of MaRecepert v. Crendees 
Surety & Casualty Co. of New York. (Pa.) 

§ 334. PRECAUTIONS AGAINST LOSS. 

(1). In general. 

334(1)—Presence of single employee, in store covered by robbery policy in which insured 
had stated that he and another employee would always be on duty within premises, 
held to preclude recovery on policy; such statement by insured constituting a ‘‘warranty” 
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breach of which increased risk of loss by robbery. 
( Mass.) Paes Seta 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(2). Taking inventory. 
335(2)—Failure of insured under fire policy covering stock of merchandise to take inventory 
within 30 oes, or to have on hand inventory of stock taken by himself within 12 
months preceding date of policies as provided by iron-safe warranty clause of policies 
held not breach of such warranty, where inventory had been taken by predecessor of 
insured within 12 months eae date of policies, and insured had books containing 
complete and continuous record of all additions to, and all withdrawals from, stock 
after inventory, and business conducted by insured and predecessor, from standpoint 
of books, was unbroken unit. Security Nat. Fire Ins. Co. et al. v. Schott Drug Co. 
et al. (Tex.) 
(3). pn books of account. 
335(3)—Purpose of eeping provision of fire policy is to provide means by books them- 
selves for ascertaining amount of loss, and clear violation of such provision carries 
with it consequences which court has no wer to alter. Warranties in fire policies 
requiring insured to keep account books and inventory showing value of stock on hand 
must be substantially complied with, but, in determining what is required, a fair and 
reasonable construction is to be adopted. Purpose of warranties in fire policies requiring 
insured to keep account books and inventory showing value of stock on hand is accom- 
plished when it is shown that insured hee inet such records of business as will enable 
man of ordinary intelligence to ascertain with reasonable certainty amount and value of 
goods destroyed. Failure of insured under fire policy to itemize goods added to stock 
on books in which insured entered from invoice name of shipper, date of invoice, and 
total amount thereof held not breach of iron-safe warranty clause requiring insured to 
keep itemized inventory of stock on hand and books presenting complete record of 
business, including purchases, sales, and shipments. 
Schott Drug Co. et al. (Tex.) a 
(4). Keeping books and papers in safe. 
335(4)—-Preservation in fireproof safe of monthly summary of business transacted, showing 
total amount of credit sales without preservation of itemized charge tickets, held sub- 
stantial compliance with iron-safe warranty clause of fire policy. Security Nat. Fire 
Ins. Co. et al. v. Schott Drug Co. et al. (Tex.) .... bles ; 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. ‘ ‘ 
336(1)—Insured could not recover on automobile fire policy which provided that no recovery 
should be had if, at time of loss, there existed other insurance whether valid and 
collectible or not, and in which policy insured had stipulated that automobile was fully 
paid for and was not encumbered by any lien or encumbrance, where, at time of loss 
of automobile by fire, automobile was owned under conditional sales contract by finance 
company which had a fire 
nity Co. et al. (IIl.) sien 
(4 Renewal of existing insurance. 7 ‘ 
336(4)—Provision in fire policy against additional insurance is not violated by procuring 
another policy to become effective on expiration of first policy. St. Paul Fire & Marine 
Ins. Co. v. Westmoreland. (Tex.) ; 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). n general. 
349(1)—Imsured who did not pay quarterly premium on life policy with disability benefits 
on first day’ due, held not “in default’ until expiration of 31 day grace period, and, if 
liability accrued on policy during such period, insurer was responsible therefor in absence 
of express provision in policy to the contrary. Under life policy with disability benefits 
providing i 3l-day grace period for payment of quarterly premiums, payment. of 
re during grace period was not a “condition precedent” to right to disability 
enefits of insured who became totally disabled during such period, but was waived by 
provision in policy that if policy should become a claim during grace period, unpaid 
premiums should be deducted from amount of claim. Conditions in life policy with 
disability. benefits as to payment of premiums, and requiring that notice of claim | 
given before default, are of the very essence and substance of policy, and even equity 
court cannot grant relief for failure to comply with explicit and stipulated requirements 
of policy setting up conditions precedent to granting of any relief. Berry v. Acacia 
Mut. Life Ass’n. (Ariz.) ’ : 
349(1)—Provision in life policy for four-week period of grace after failure to pay premiums 
held violative of statute providing that all life policies issued should provide for a grace 
eriod of one month for payment of every premium after the first year. Benatti v. 
aha Hancock Mutual Life Ins. Co.  (IIl.) set aaa 
349(1)—-Life policy lapsed for failure of insured to pay 
recovery by beneficiary thereon, where grace period had expired before death of insured. 
Vail v. Midland Life Ins. Co. (Mo.) 5 ; : 
349(1)—-A default under life policy occurs when premium is not paid on due date, and is 


part of policy by statute or by act of parties, is immaterial, as respects parties’ rights 
thereunder. Travelers’ Ins. Co. v. Springfield Fire & Marine Ins. Co. (U. S.) 


349(1)—-Provision for forfeiture of life policy on default of prompt payment of premiums 
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is enforceable by insurer. That life policy lacked only two months of being ten years 
in existence when it would have a cash surrender value did not preclude insurer from 
canceling policy for nonpayment of premiums. Bryant et al. v. Continental Life Ins. 
Co. (Va.) +e sets .1681 
(3). Nonpayment of note given for premium. 
349(3)—-A provision in a note for third annual premium of life policy that policy would 
lapse if note were not paid when due was binding on the parties and hence where extended 
insurance would not come into effect until premiums for three full years had been paid, 
— apeed on failure to pay note when due. O’Dell v. American National Ins. Co., 
ne. 0. ‘ hans ae vines ue 
349(3)—Notes given on account of premiums on life policy after insurance had been in force 
2% years providing that all insurance should cease if notes were not paid at maturity, 
except as otherwise provided for in policy, held to have been given to extend due date 
of premium and not as payment thereof, and hence were ineffective to continue policy 
in force until date of death prior to payment of notes under automatic premium pay- 
ment provision of policy, which was available under terms of policy only after licy 
had been in force for three years. Hassell v. Great Southern Life Ins. Co. (Tex) : 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 
360(1)—Under statute providing that insurer making loan will deduct from loan value 
any unpaid balance of premium for current policy year, insurer making loan on policy 
but deducting only first — premium from the loan would not be liable for insured’s 
death after expiration of such quarter, if insured was not misled. Roeser v. Guardian 
Life Ins. Co. of America. (N. Y.) .. das eerie es 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Under provision of life policy for application of cash value for purchase of term 
insurance after premium default, and agreement for extension of time for payment of 
premium providing that policy should be canceled on default thereunder, application 
of cash value for purchase of term insurance after default in payment under extension 
agreement held not to operate as payment of premium due under extension agreement 
so as to prevent cancellation of policy, since proyision for purchase of term insurance 
became operative only after default. McMonagle v. Fidelity Mutual Life Ins. Co. (Kan.) 
360(3)——The lapse of life policy could not be avoided because insurer owed insured money as 
beneficiary of other life policies, since insurer was under no duty to apply proceeds due 
insured on account of an entirely different transaction and under policies wholly distinct 
from one on which premium was due. An alleged agreement between insured and agent 
of insurer to apply to payment of premium on life policy money due insured as beneficiary 
of other life policies would not prevent lapsing of life policy where by express _pro- 
visions of policy no agent had authority to make such agreement. Peters et al. v. 
Colonial Life Ins. Co. of America. (Pa.) 1428 
360(3)—-Under statute, title of an assignee to benefit of a policy was good though assignee 
had no insurable interest in life of insured and hence assignee was not entitled to recover 
where insurer declared policy forfeited for nonpayment of premiums promptly on theory 
that there was no consideration for premiums paid by assignee during existence of 
policy and that company was indebted to assignee in amount of premiums paid and 
interest thereon. Bryant et al. v. Continental Life Ins. Co., Ine. (Va.) 1681 
(4). Payment by check, draft or order. 
360(4)—Where check, mailed to insurer within grace period for payment of premium on health 
and accident policy, was dishonored by solvent bank for lack of funds after grace period 
had expired, and insured tendered certified check thereafter, policy lapsed, even though 
insured had not drawn check, and even if insurer was not diligent in presenting check 
for payment, since check was accepted on condition that it would be honored when pre- 
sented, and insured by subsequent tender accepted fact that check did not constitute pay- 
ment within grace period. Dulberg v. Equitable Life Assurance Society of the United 
States. (N. Y.) Resear as ee 
§ 361. TO AGENT OR BROKER. 
361—Beneficiary held entitled to recover on life policy, notwithstanding premium for month 
during which insured died had not been paid to insurer, where insured, in accordance with 
insurer’s instructions, had made arrangements with his employer to pay premiums, and 
employer was ready to pay premium to agent who had theretofore collected premiums 
but who had left insurer’s employment, and where neither agent nor insurer notified 
insured nor employer that agent had left and that premium should be paid direct to 
insurer or to agent’s successor. Boseman v. Ohio State Life Ins. Co. (N. C.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Insured held not entitled to recover under provisions of life policies for total and 
permanent disability benefits whereby insurer would waive premiums and pay a sum 
equal to one-tenth of face of policy during lifetime and continued disability of insured in 
absence of proof of disability prior to lapsing of policies as required thereby. Chandler 
v. New York Life Ins. Co. (Ark.) 7 wy : 
362—Insured was not entitled to refund of premiums paid after she became totally disabled 
and before filing of proof of disability under accident and_ health policy waiving 
premiums on receipt of proof of total and permanent disability. Clarke v. Equitable Life 
Assur. Society of the United States. (Col.) : oe : 1011 
362—That insured’s incapacity and his family ignorance of life policy providing for waiver 
of premiums on proof of disability prevented such proof did not avoid forfeiture. 


Mavrikis v. National Life & Accident Ins, Co. (Ga.) : ’ . 42 
362—The fact that insured had obtained a loan on a policy and did not have possession 
of the policy when a disability ocurred did not excuse compliance on his part with the 
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conditions and requirements of the policy as to furnishing proofs of disability in order 
to be entitled to disability benefits and waiver of premiums. Equitable Life Assurance 
Society of the United States v. Adams. (Ga.) 1317 


362—To constitute disability rendering insured “permanently, continuously and wholly pre- 


vented from pursuing any and all gainful occupations” within language of premium 
waiver clause of life policy, it is not necessary that insured be absolutely helpless or 
entirely unable to earn money, if substantially all avenues of gainful employment are 
substantially closed to him. Incurable diabetes, rendering farmer unable to live without 
constant and increasing use of insulin and even with help of insulin capable of no farm 
work except lighter tasks and exhausted by them, held sufficient disability to require 
waiver of fife policy premiums under clause in licy aa for such waiver if insured 
becomes “‘permanently, continuously, and wholly prevented from pursuing any and 
gainful occupations.” Goble v. New World Life Ins. Co. (Ida.) 


362—As respects waiver of premium, insurer which denied liability on life policy on ground 


that policy had lapeed and which refused to furnish blanks on which to make proofs 
of beneficiary's right to insurance waived right to further proof, notwithstanding insurer’s 
letter denying liability contained statement that denial did not waive any terms of policy. 
Kingsford v. Business Men’s Assurance Co. of America. (Idaho) as oe eases 

362—Generally, rovision that policy will lapse for nonpayment of premiums _ will be 
rigorously enforced, despite provision for waiver of premiums in_case of disability, unless 
proof of the disability relied on was furnished to insurer. Hickman et al. v. Pan- 
American Life Ins. Co. (L 

362—In suit for disability benefi : ) 
ments upon receipt of due proof, while policy was in effect and prior to default in 
premium payments, that insured was permanently disabled, furnishing of due proof of 
disability while policy was in full force and effect was condition precedent to waiver of 
premium payments thereunder. Policy requiring due proof of disability as prerequisite 
to waiver of premium payments does not, in absence of specifications of manner of proof, 
require any particular form thereof, but only a_ statement of facts which, if established 
in court, would require payment of claim. McAndrews v. Prudential 
America. (Nebr.) ; bate oar 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 365. —— REINSTATEMENT. 


(1). In general, 


365(1)—Under life policy providing for revival after lapse on payment of arrears and 
evidence of insurability at option of company and on approval of application for revival 
which provided that policy would not be in force until insurer approved application 
notwithstanding payment of arrears, insurer’s conditional acceptance of arrears on 
payment could not effect continuance or revival of policy prior to approval of application 
for revival. Under life policy providing for revival after lapse at option of company 
on approval of application for revival, insurer was not liable for death benefits where 
death of insured occurred after lapse of policy and before approval of application for 


revival, notwithstanding that insurer prevented reinstatement by negligent delays in 


approving application, Under life policy providing for reinstatement after lapse at option 
of company on finding of insurability and payment of arrears and on insurer’s approval 
of application for revival, insurer had option to reinstate policy or not in its discretion. 
with or without good reason, and had no legal obligation to reinstate on payment of 
arrears and evidence of insurability. Interstate Life & Accident Ins. Co. v_ Reid. 


(Ga. : ; PLIES e af . ance 
365(1)—Where insured made application for reinstatement of life policy, which he stated 
had lapsed, and insurer declined to reinstate policy and inclosed check for amount 
tendered by insured, which insured accepted and cashed, policy held terminated, so as 
” on semvery by beneficiary for death of insured. Beeman v. Kansas City Life 
ns. 0. 0. ° a ae ose . ° » ewan even 
365(1)—-Reinstatement of life policy, under agreement to present satisfactory evidence of 
insurability at home office and to pay overdue premiums with interest, was not automatic 
but required meeting of the minds. and to that extent had elements of a new contract, 
but old contract went back into force with premium rates and dates and general provisions 
unchanged, and, pursuant to promise in policy, default was wiped out as though it had 
not occurred. Reinstatement of life policy, under agreement to present satisfactory 
evidence of insurability at home office and to pay overdue premiums with interest, did not 
create a new contract, since it arose, not under rules applying to new negotiation by 
offer and acceptance, but according to policy provision on which it was based. Lanier 
et al. v. New Vork Life Ins. Co. (U. S.) : ‘ ; 
(2). Condition of reinstatement. : at 
365(2)—Lite policy, providing for reinstatement after default on evidence of insurability 
satisfactory to insurer, did not require insurer to reinstate policy on filing of reinstate- 
ment application wherein insured stated that he was in good health, but insurer had —_ 
to decide for itself whether insured was insurable risk. Life policy, providing tor 
reinstatement after default of evidence of insurability satisfactory to insurer, remains 
lapsed on default until reinstatement application is filed with and approved by insurer; 
and until application is accepted by insurer, minds of parties do not meet and_ policy 
is not in force. Life policy, providing for reinstatement after default on evidence of insur- 
ability satisfactory to insurer, was not reinstated by application which was refused on 
ground that insured was not insurable risk at time of application because has was suffer- 
ing from progressive loss of vision, notwithstanding that insured’s statement in 
application that he was in good health may have been made in good faith without 
knowledge that he was suffering from condition impairing his health, where insured 
obtained knowledge that he was not in good health while his application was being con- 
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sidered. Insurer’s refusal, on May 19, of application made on May 4 or 5 for reinstate- 
ment of lapsed life policy, was made within reasonable time, as respects whether policy 
was reinstated so as to permit beneficiary to sue thereon. Froehler v, North American 


Life Ins, Co. of Chicago, (IIl.) 


365(2)—Statute providing that no misrepresentation shall be deemed material or render 
policy void unless matter misrepresented actually contributed to death refers to original 
issue of policy and not application for reinstatement. Brown v. Metropolitan Life 


Ins. Co. (Kan.) é a 2 ; ane : 7 
365(2)—-An insurer which, after insured’s death, granted insured’s application for revival 
of industrial life policy, was estopped to deny liability under policy’s provision that 
application for reinstatement should be ineffective unless insured were alive on date of 
approval of application. Under application for revival of industrial life policy represent- 


ing that insured was in good health and had never been treated in hospital or by 
physician, policy would be void, under statute, if insured had been treated in — for 


syphilis, carcinoma of the cervix, and vesicovaginal or uterine-fistula. 
v. Life & Casualty Ins. Co. of Tennessee. (La.) d 
365(2)—Insurer’s failure to send to insured copy of application for reinstatement of lapsed 
life policy held not to preclude insurer from denying truth of statements in ——- 
for reinstatement because of statute requiring life insurance companies to deliver to 
insured, with policy, copy of insured’s application, and in default thereof prohibiting such 
companies from denying truth of statements in application, since statute has reference 
to application upon which original policy is issued and not to any reinstatement subse- 


quent to original delivery. Walker v. Acacia Mut. Life Ins. Co, (Miss.)..........-. 
365(2)—Where insured in his lifetime applied for reinstatement of life policy, agreeing that 
it had lapsed, and tailed to pass physical examination, assignee was barred from recovery 


on policy, even though insurer did not prove that notice of lapse required by statute 
ned been served, since agreement was binding upon insured. Patent v. Travelers’ Ins. 
‘0. CN. a : vs ws 
365(2)—-Fact that proof of death disclosed that insured died from tuberculosis held only 
prima facie evidence of that fact, and not conclusive of any disease suffered by insured 
at time of executing certificate of good health to obtain reinstatement of benefit certificate. 
Phrase “good healh,” as used in its common and ordinary sense by a person speaking of 
his own condition, undoubtedly implies a state a health unimpaired by any serious 


malady of which the person himself is conscious. National Aid Life Ass’n v. Stroup 
et al. (Okla.) : 


365(2)—The payment of overdue premium on life policy which had lapsed and application 
for reinstatement of policy did not reinstate policy, where evidence of insurability 
satisfactory to insurer was not furnished. A clause in reinstatement provision in life 
policy requiring evidence of insurability satisfactory to insurer was sufficiently clear, since 
an insurer will not be critized for using identical language of uniform provisions of 


ampeon 


420 


1408 


Insurance Act. Peters et al. v. Colonial Life Ins. Co. of America. (Pa.) 1428 


365(2)—Provision for reinstatement of lapsed life policy upon presentation at home office of 
satisfactory evidence of insurability and payment of overdue premiums with interest 
means, not that insurer may possibly. at its option, reinstate, but that it will do so if, 
in time limited, back premiums are paid and if satisfactory evidence of then insurability 
is furnished as reauired. Reinstatement of lapsed life policy is a positive right and may 
be specifically enforced when conditions are met, but stipulation that insurer shall 
have evidence of insurability satisfactory to it is a real and a reasonable qualification, 
and insurer need not reassume obligations if it honestly thinks that risk is no longer 
proper. Reservation that insurer shall be satisfied with evidence of insurability boo 
application for reinstatement of life policy implies that it shall have evidence ut before 
agent authorized to consider it and with opportunity to weigh it, but, if evidence 
proves satisfactory, it may have effect from time it was tendered where such is intent of 
contract. Lanier et al. v. New York Life Ins. Co. (U. S.) en 

365(2)—Verdict for insurer held justified in action on lapsed life policy, where insured, after 
applying for reinstatement and paying premium arrears, failed to take medical examina- 
tion, and insurer, before insured’s death, refunded payment, which it had kept in trust 
account. Deeney v. A®tna Life Ins. Co. (U. S.) ; . . eee 

365(2)—Where policy lapses for nonpayment of premiums, two-year incontestability clause 
begins to run again from date of reinstatement, and hence in event of death within two 
years, insurer may defend on ground of falsity of representations in application for 
reinstatement. Where insurer, as insured must have known, relied on statements in 
application for reinstatement of life policy that insured was then in as good health as 
when policy was issued and had not had any illnesses or been treated by any physician 
within two years, truth of such statements was condition precedent to reinstatement. 
Falsity of statements in application for reinstatement of life policy that insured had not 
been treated by physician nor suffered illness during prior two years, whereas insured 
was being treated, and was treating himself for asthma, was fraud justifying cancellation 
of policy. New York Life Ins. Co. v. Woods et al. (U. S.) 

§ 366. ELECTION BETWEEN RIGHTS. 

366—A policy providing that lapse occurring after payment by insured of three years’ 
premiums, provided there was no indebtedness thereon, gave insured election of certain 
options to be exercised within three months, gave insured right within three months from 
date of default to pay any existing indebtedness due to insurer and exercise one of 
options, as against contention that existence of indebtedness at time of default precluded 
insured from paying indebtedness and exercising one of options. Where insured was 
entitled under policy to exercise election of one of certain options within three months 
of lapse of policy, and insured died within three months of date of lapse without making 
election, right of election descended to beneficiary and law would make election of that 
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option for beneficiary which would call for largest amount payable under policy. Metro- 
politan Life Ins. Co. v. George. (Ga.) 
366—The beneficiary of life insurance policy was not “holder” thereof, and hence could 
not exercise option thereunder to have policy continued at its face amount, less 
indebtedness to insurer thereon, for its value in participating extended term insurance from 
due date of premium in default, on holder’s request within 90 days after such date, though 
insured died within such period. The word “holder” in policy referred to person 
having interest in insurance contract, as distinguished from proceeds thereof, at any 
particular time; in other words, person paying premium or, more definitely, insured 
or her assignee. The beneficiary of life insurance policy, which lapsed as of date of 
default in payment of premium not paid within grace period, could not recover thereon, 
in absence of election by insured to exercise extended term insurance or cash surrender 
value option, where such value on date of default, less insured’s indebtdness to insurer, 
with interest until such date, was insufficient to purchase any paid-up insurance, to 
one insured was automatically entitled under policy at time of her death. Kovacs 
John Hancock Mutual Life Ins. Co. of Boston, Mass. (N. 
366—~ Under life policy providing that, if note was not paid when ue, policy would become 
void and insurance terminate, subject to conditions relating to surrender values, and 
that, if insured failed to elect to take extended insurance or to have cash surrender value, 
olicy would become effective automatically for paid-up insurance payable in one sum, 
Cealeiasins were entitled only to paid-up insurance where insured failed to —. 
Columbian National Life Ins. Co. v. Industrial Trust Co. et al. - BF. wiwxs 
§ 367. “a as FOR LIMITED TERM OR AMOUNT 
. In gener 
oo on due date of life policy premium December 25, 1932, small equity remained 
olicy after deduction of policy and premium loans which was applied to purchase 
sufficient nonparticipating term insurance to carry life of policy to January 25, 1933, 
the dividend oe 1932 payable March 25, 1933, which was allotted to insured on insurer’s 
books, constituted a “‘credit’? which under terms of policy was required to be applied to 
purchase further term insurance so as to render policy in force when insured died 
February 21, 1933. A “credit” in its usual meaning is a sum credited on the books of 
a company to person who appears to be entitled to it. The “annual dividend” of a mutual 
insurance company and “divisible surplus” referred to in policy are equivalent, as 
respects insured’s rights to application thereof. Coons v. Home Life Ins. Co. of 
New York.  (IIl.) 
367( 1)—Life policy held not to accord extended insurance on a payment of less than two full 
years’ premiums and hence a partial payment of second year’s premium did not create 
a reserve which would carry policy on extended insurance to a day beyond date of 
peers death so as to cake 
Ins. Co. v. Miller. (Ky.) 


367(1)—Where extended insurance provisions of life policy stated that amount patie, I if 


death occurred within term of extended insurance, should be that amount w ich would 
have been payable if policy had been continued in force, and olicy did not exclude 
accidental death benefits while policy was continued in force cole ler extended insurance 
provision, amount of insurance payable for accidental death which occurred durin, 
extended insurance term was same amount as that which would have been payable i 
premiums had been paid. Salomone v. Prudential Ins. Co. of America. (Mo.) .. 

367(1)—Under statute as amended, providing that amount of extended insurance upon lapse 
of policy for nonpayment of premium shall not be less than the face amount of the policy, 
“face amount” of a life policy means the amount which is, in all events, payable under 
the policy as straight life insurance without regard to any additional features, such as 
accident or disability insurance. Under statute, as amended, providing that amount of 
extended insurance upon lapse of policy should be such as was specified in the policy and 
not less than the face amount thereof, parties to insurance contract are now permitted to 
specify or limit the amount of temporary insurance to be continued in force after lapse 
of policy, so long as the amount of such extended insurance is not reduced helow the 
face amount insured by the policy. Life policy providing that, on lapse, policy should 
he continued for its fate amount as paid- “up extended term insurance, but without double 
indemnity, was not violative of statute requiring that amount of extended insurance upon 
lapse of policy for nonpayment of premium shall not be less than the face amount 
insured by the policy and statute requiring insurer to pay the amount of the policy, and 
hence upon death of insured by accident, after lapse of policy. but with'n term of extended 
insurance, insurer was bound to pay only a single indemnity and net the double 
indemnity provided for death by accident. Smith et al. v. Equitable Life Assurance Society 
of the United States. (Mo.) 

367(1)—-Under a life policy providing for a grace of one month in payment of premiums 
and that on default the insurance will be continued automatically as temporary insurance 
from the date of default for such term as the cash surrender value will purchase, the 
temporary insurance runs from the date the premium fell due and not from the date 
of expiration of the grace period. Under a life policy providing that on default in 
payment of premiums the insurance will be continued automatically as temporary insur- 
ance for such term as the cash surrender value will purchase, notice is not necessary 
to put the temporary insurance in foree, though a premium note provides for notice to 


terminate the policy when the total indebtedness equals the cash surrender value. om 


et al. v. New York Life Ins. Co. (U. S.) 


(2). Amount available to purchase extended insurance. 
367(2)—Provision of policy that an advance on the security of the policy might be repaid 
at any time while policy was in force except as extended term insurance implied that 
advances were to be fully adjusted before date of expiration of term insurance was 
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determined. Provision of instrument signed by insured when he obtained an advance on 
security of policy, that interest was to be payable annually, meant not due annually, 
but capable of being repaid annually in case insured should choose to repay the advance 
with interest and thus restore policy to its original condition, as respects calculation of 
term insurance to which insured was entitled upon default in payment of premium. 
Where both principal of loan and interest formed part of total indebtedness of insured 
on life policy, and total indebtedness was not permitted to become larger than cash sur- 
render value without avoiding the policy, in calculation of amount of reserve available 
as premium to provide for extended term insurance upon default in payment of premiums, 
deduction from reserve of interest on loan for fractional part of year which had elapsed 
at date of default together with amount of loan was authorized, notwithstanding provision 
of instrument signed by insured when he obtained loan that interest was to be payable 
annually. Reynolds v. Northwestern Mutual Life Ins. Co. (Mass.) 

367(2)—Under life policy providing that any indebtedness would be deducted from the cash 
surrender value, or that the term of extended insurance would be reduced to such term 
as the net single premium value reduced by such indebtedness should provide, amount of 
note given for payment of back premiums by insured was required to first be deducted 
from nonforfeiture value of policy before term of extended insurance was computed on 
termination of policy for nonpayment of premiums. Phillips v. Prudential Ins. Co. of 
America. (Ohio) ate aan pee : vitae ees seene saad 

367(2)—Life policy which expressly provided that for first year insurance was “preliminary 
term insurance’ and that policy should be continued as a whole life policy by payment 
of future premiums could not be construed as an ordinary life policy with reserve 
computed on a three-year basis so as to make cash value sufficient to extend until date 
of death of insured, the policy which had lapsed for nonpayment of premiums after policy 
had been in force for three years. Felderman et al. v. Inter-Southern Life Ins. Co. 
(Pa.) ‘ ‘ oemnee® 

367(2)—As respects extended insurance, the ascertaining of net value of the term of continted 
insurance in accordance with terms of life policy on the American Experience Table of 
Mortality, with interest at 3% per cent, per annum, was not in violation of law. Insurer 
was rot required to apply unearned interest, which insured under life policy had paid 
in advance on loan made to him by insurer on policy, in extending insurance, where 
nothing in policy required insured to do so. A life policy which provided for automatic 
application of net value of policy, but not of loan value, to payment of extended insurance, 
lapsed on failure of insured to pay premium due, where insured had obtained loan on 
policy greater than the net value thereof, notwithstanding loan value was sufficient to pay 
premium due. Dillehay v. Texas Life Ins. Co. (Tex.) 1454 

(3). Period for which insurance will be extended. 

367(3)—Where life policy provided that in event of default in premium payments, insurance 
should be extended as paid-up nonparticipating term insurance to extent of net remain- 
ing cash value, insured was entitled to 30-day grace period after expiration of such 
extended term insurance, so as to render insurer liable on policy when insured died 
during such grace period, for amount payable less premium for such period. Coons 
v. Home Life Ins. Co. of New York. (IIl.) : , 1015 

367(3)—Where life policy provided that default should consist of failure to pay premium 
on or before due date, provided for 30-day grace period, and provided for extended term 
insurance in event of default, extended term insurance, which was for term of 157 days, 
commenced on due date of defaulted annual premium, not at end of grace period, so 
that death of insured more than 157 days after due date was not covered by policy, 
although death occurred within 187 days after due date. Hand v. Equitable Life 
Assur. Society of the United States. (N. Y.) 

367(3)—Where life policy fixed end of policy year as date from which extended insurance 
should run on insured’s exercise of option providing therefor, automatic extended 
insurance which was to become effective, without mention of fixed date, under nonforfeiture 
provision in absence of exercise of options held to run from same date and not from 
end of 30-day grace period during which premium payments could be made. Ratliff et 
al. v. Kentucky Home Mutual Life Ins. Co. (U. S.) 

§ 368. ——- PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Paid-up insurance available to life insured on default held, under terms of policy, 
to be such amount as cash surrender value would purchase when applied as net single 
premium at attained age of insured, cash surrender value being cash or loan value of 
policy, less any indebtedness thereon, as against contention that indebtedness should not 
be deducted from cash or loan value at time of default. but from amount of paid-up 
insurance. Mavrikis v. National Life & Accident Ins. Co. (Ga.) ~ 

368(1)—A life policy containing option providing for nonparticipating paid-up insurance 
upon termination of policy by nonpayment of premiums remained in force to extent of 
such secondary insurance automatically after nonpayment, and right to secondary insurance 
was a “nroperty right” which survived to and was enforceable by beneficiary. Metro- 
noliten Life Ins. Co. v. Benton. (Ga.) 1624 

368(1)—Life insurance policy. obligating insurer to continue it as free policy for reduced 
amount without further premium payments on default in payment of premium after full 
payment of premiums for period named in free policy table, held within statute 
requiring provision for unconditional surrender value or unconditional commutation of 
policy for nonforfeitable paid-up insurance, so as to render other statutes inapplicable. 
Cave v. Missouri Ins. Co. (Mo.) . ‘ . 

§ 369. — SURRENDER VALUE. 

369—Under life policy without reserve value and which provided that cash value was 
dependent on policy being kept in force and that policy should lapse on failure of 
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insured to make required payments when due or within 30-day grace period, insured 
held not entitled to recover cash value after permitting policy to lapse and failin to 
obtain reinstatement of policy within period prescribed thereby. Howie v. Cosmopolitan 
ee ne IID sa 65y'k hn 0-0 0 a RO ke RCRs WNIT ATES Sle 8 MEATS O50 

§ 370. ACTIONS 

370—In action on life policy which had been reinstated on written application limiting 
liability of insurer to return of premiums if statements in application for reinstatement 
were false, question of liability of insurer for face amount of policy was insufficient 
for jury under documentary and undisputed evidence that between lapse of policy and 
reinstatement, insured had claimed disability benefits for pulmonary congestion and tuber- 
culosis for which he had consulted physicians and that such facts were concealed in 
answers made by insured in application for reinstatement. Brown v. Metropolitan Life 
NG OR YR as hai ig Co oe 9 Sita tN rane Sistah dasa ta mata apa tert De Etats a EES 

370—Fact that one life insurance company may use a method of computation in preparation 
of its tables of extended insurance which result in a longer period than another furnishes 
no basis for charges of fraud against company ‘providing for lesser periods. Schexnayder 
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370—Where insurer’s defense in action upon mutual benefit certificate was that insured was 
not in good health at time of executing certificate of good health to obtain reinstate- 


ment of certificate, insurer had burden of showing that insured was not in good health, 


as that term is defined by Supreme Court. In_ beneficiaries’ action on mutual benefit 
certification, whether insured was in sound health at time of executing certificate of 
ood health to obtain reinstatement of benefit certificate held for jury. National Aid 
ife Ass’n v. Stroup et al. (Okla.) ... ET A NE AIRES ES I ee ee 
370—In action by beneficiaries on life policy, evidence supported verdict for insurer on 
ground that insurer had not waived requirement of policy that evidence of insurability 
satisfactory to insurer was condition precedent to reinstatement of lapsed policy, though 
ingurer’s agent accepted overdue premium and application for reinstatement where 
insurer within several days of payment of overdue premium unsuccessfully sought to 
make medical examination of insured. Beneficiaries of life policy who failed to meet 
burden of proof of furnishing evidence of insurability of insured satisfactory to insurer 
as required by policy for reinstatement could recover nothing more than overdue premium. 
Peters et al. v. Colonial Life Ins. Co. of America. (Pa.) ............ a : 
370—In action to recover on life policy for death of insured, wherein insurer’s defense 
was that policy had lapsed so as to preclude recovery thereon, whether insured made 
ol for reinstatement, and whether, if made, application was properly refused, 
held fact question for jury. Tinsley v. Prudential Ins. Co. of America. re 
370—Evidence that insurance company considered reinstatement of life insurance policies, 
lapsed for nonpayment of premium, for 23 days, of which 17 were working days, on 16 
or 12 of which action was taken on reinstatement application in different departments 
of company, held insufficient to take to jury questions whether company elected to 
consider evidence of applicant’s insurability satisfactory and waived right to require 
more evidence = in actions on such policies. O'Neill et al. v. New York Life 
ns. Co. PONENT Mic akc Siac @hib cin peal GRE REID Rete 2 ea late Ae ik o WES wisi retek vee eeeeer> 


XI. Estoppel, Waiver o Agreements Affecting Right to Avoid or 
Forfeit Policy 


§ 371. APPLICATION OF DOCTRINE OF ESTOPPEL AND WAIVER. 

371—A beneficiary under a group life policy covering employees of corporation and_ its 
corporate agent was not entitled to recover on theory that insurer was estopped to 
declare a forfeiture for nonpayment of premiums on ground corporate agent was both 
employer of deceased and, with corporate principal, was also the insured, and that agent 
had tendered premium and insurer refused to accept it, since a policy of group insur- 
ance may not legally be written on a group of employers. Moriarty v. California 
Western States Life Ins. Co. (Cal.) ............. as awe ais 

371—While a forfeiture of benefits contracted for in insurance policy may be waived, 
doctrine of waiver or estoppel cannot create a liability for benefits not contracted for. 
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Pierce et al. v. Homesteaders Life Ase’n. (Ta.) 0.1... cc ccc cece cece ce eenees .. 402 


371—A liability insurer’s waiver of insured’s conduct in refusing to co-operate in preparin 
for trial did not waive insured’s subsequent refusal to appear at trial nor prevent insurer 
from disclaiming liability on that account. Briskman et al. v. Glens Falls Indemnity Co. 
of Glens Falls. (N. Y.) POET nike Wina/<lgmg + Dead talk nea Oi 54 Minato wayne On te ee 

371—Insurance company may waive forfeiture or defense to action on policy by acts from 
which intention to waive may be inferred, and such “waiver” need not be based on new 
consideration or amount to technical “estoppel.” John Alt Furniture Co. v. Maryland 
Comets Ce. Ci, Ged se s.scss piv ses big ein £0 Sibi 90in CREE ERS NR Sa oe Pe ; 

371—While insurer may be estopped, by its conduct or its knowledge or by statute, from 
insisting on forfeiture of policy, under no conditions can coverage or restrictions on 
coverage be extended by doctrine of waiver or estoppel. Carew, Shaw & Bernasconi, 
Inc. v. General Casualty Co. of America. (Wash.) ............. tinea ot ; 
$ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Insurer may waive conditions inserted in policy for its benefit and such waiver may 
be inferred from conduct of insurer’s agents and representatives. Prudential Ins. Co. 
ee Oc cy nuns cane eee ESE acids OMEN i aib ©. ce) bos na 8 eRdiare 

372—Under life policies providing for forfeiture of disability benefits on two weeks’ 
arrearages of premium payments, insurer could rely on policies and forfeit insured’s 
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rights or could waive forfeiture. National Life & Accident Ins. Co. v. Harris. (Tex.) 1452 


372—The record warranty clause of a fire policy may be waived by the insurer, even though 
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the policy be in the form prescribed by the state insurance commission. Carolina Ins. 
Co. v. Christopher. (Tex. 171 
§ 373. LIABILITY OF INSURER ‘TO ESTOPPEL “BY ACTS, CONDUCT OR 
STATEMENTS OF OFFICERS OR AGENTS. 
(1). In general. 
373(1)—Although an insurance agent is not empowered to change contract provisions, a 
company operating through agents can be bound by their acts in waiving provisions for 
payment of premium. Benatti v. John Hancock Mutual Life Ins. Co. (Ill. 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—Generally, waiver of terms of policy can only be made or estoppel created by duly 
authorized representative of insurer while acting within scope of ey Rice v. 
California Western States Life Ins. Co. (Cal.) ‘ 1591 
(2). Nature of agency. 
375(2)—Under evidence that manager of insurer’s group department obtained application 
for group life policy covering employees of corporation and its corporate agent and 
that insurer’s agent who obtained individual applications of employees received written 
authority, on return of corporate principal’s check unpaid, to collect premiums, but 
not to write contracts or alter prior contracts, agent was not insurer’s general agent 
with authority to waive nonpayment of premiums. Moriarty v. California Western 
States Life Ins. Co (Cal.) 1007 
375(2)—An agent clothed with authority to solicit fire insurance, pass on the risks, issue and 
deliver policies, and collect premiums may bind _ his ponies by a waiver. Carolina 
Ins. Co. v. Christopher. (Tex.) : 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Authority of agent of insurer to waive default in premium payments on group life 
policy accruing after delivery of me is goeetned = terms of policy. Thompson v. 
Prudential Ins. Co. of America. (W. Va.) pike ; ees sswaweeay ae 
(2). Conditions to which ssasholens apply. 
376(2)—Provision of group life policy that no agent had power to make or modify policies, 
to extend time of making premium, waive forfeiture, or bind company by a promise or 
by making or receiving any representation or information held reasonable and enforce- 
ay against beneficiary seeing. recovery under asserted waiver of payment of premium 
y alleged agent of insurer ‘thompson v. Prudential Ins. Co. of America. (W. Va.) 


§ 397. KNOWLEDGE OR NOTICE "OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—Where applicant for insurance falsely stated that he had not been attended by a 
ny oe or lost any time from work on account of illness for five years when in fact 


e had been attended by a physician for a serious ailment causing a loss of two months 
from work shortly before the date of the application, insurer was not estopped to rel 
on the misrepresentations because of its possession of an earlier application in whieh 
applicant admitted having been attended by a physician for a cold of one week’s duration 
within the period in question. Ratkovic v. Metropolitan Life Ins. Co. (Pa.) 

377(2)—A fire nolicy requiring that books and inventories of business be kept securely locked 
in fireproof safe at night, and at all times when building was not actually open for 
business, required that such records be kept so locked at night whether or not the store 
was open for business, so that knowledge by insurer that books and inventories were 
not so kept at night but were destroyed was sufficient as respects knowledge to support a 
waiver of the requirement notwithstanding absence of knowledge as to whether store 
was closed at time of fire. Carolina Ins. Co. v. Christopher. (Tex.) 1712 

3). Facts putting insurer on inquiry. 

377(3)—Knowledge of insurer’s agent, from whom industrial life policy was obtained, that 
other policies had been previously issued to insured by insurer was sufficient notice to 
insurer to put it on inquiry concerning whether prior policies remained in force. 
National Life & Accident Ins. Co. v. House. (Ind.) 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 

(1). In general. 

378(1)—Life insurance applicant, in answering questions as to surgical operations, was not 
entitled to rest on supposition that medical examiner would observe that her left breast 
had heen removed and would include statement of his observation in his report, and 
mere knowledge of scar by insurer did not excuse false answers to questions designed 
to afford information concerning reason for removal of breast, the insurer being entitled 

rely on representations made in answer to such inquiry. Telford v. New York 
Life Ins. Co. (Cal.) 

378(1)—Life insured’s statement in application that she was treated for nervousness, ‘ recov- 
ered, and lost no time from work by reason of treatments for cancer of womb, pre- 
cluded beneficiary’s recovery on policy, notwithstanding insured told soliciting agents 
that they could find out truth from her physician, who was also insurer’s physician, 
in view of policy provision that only officers had power to modify contract by accepting: 
information not contained in application, rule against predicating waiver on agent’s 
constructive knowledge, and insurer’s " 

Standard Life Ins. Co. v. Fendley. 

378(1)—Life insurer held not estopped me has ‘from | asserting against beneficiary life 
policy provision limiting insurer’s liability for death of insured within two years to 
return of premiums paid, if insured had been treated for serious disease, by fact that 
insurer’s soliciting agent and local manager knew that insured had been treated for 
serious disease, since amount of premium was adjusted to such limitation of liability, 
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and evidence authorized inference that previous disease of insured was one of factors 
which led to writing of the particular policy. Life & Casualty Ins. Co. of Tennessee 
NE ME rin. s wivsip cms Re RM Oh Aia'e Cork BUNUN Rink ane bai k 3-6 os Sites sade 

378(1)—Where applicant for insurance communicates facts concerning himself to agent and 
agent fails to communicate them to insurer, insured is not guilty of ‘‘fraud” or “‘willful 
concealment”; but, where applicant knows that true facts om not been communicated 
and will not be communicated to insurer, doctrine concerning presumptive knowledge 
of insurer cannot be applied. Pons, v. Tharp-Sontheimer Industrial Life & Burial Ins. 
Co. (La.) EAS Ty) ER RET EO i a ts 

378(1)—Even though insurer’s agent knew at time fire policy was issued that insured building 
was then unoccupied and likely to so remain for period of more than forty days, insurer 
did not waive provision rendering policy void if unoccupied beyond specified period 
and was not estopped from setting up defense that building was not occupied. Gibbs 
v. Home Ins. Co. of New York. (N. Y.) a vote teeeuereceens si Lontiet cain pata ee 

378(1)—Where insurer’s agent had knowledge of status of title to and ownership of property 
and of existence of judgment, and where fire policy was payable to mortgagees or 
trustees as their interests might appear, insurer could not defeat liability on fire policy 
on ground that insured had not given correct information regarding title and ownership 
of property, existence of lien, and that insured had not properly stated nature of 
mortgages in applying for policy. In absence of fraud on part of insured, insurer is 
estopped to rely on alleged misstatements of insured or lack of information where insurer’s 
agent has knowledge of facts. Sands v. Bankers’ Fire Ins. Co. (Va.) ve 

(3). Nature of agency and authority of agent. 

378(3)—Knowledge by a soliciting agent for life insurance of facts which he has not com- 
municated to the insurer does not waive the failure of the insured to inform the insurer 
of those facts. Pierre v. Metropolitan Life Ins. Co. (Cal.) ae 

378(3)—Knowledge of general agent of insurer of facts material to risk is knowledge of 
company, and if agent is acting within scope of authority, his knowledge relating to 
risk is binding on company although not communicated to it. Prudential Ins. Co. of 
America v. Bidwell. (Ind.) ...... oT dy Alc I lia ices Sets ell ERT Tos Sikes Aite MiB Sere weave REI 

378(3)—Where soliciting insurance agent had no authority to waive conditions of policy or to 
consummate contract and issue policy, but only authority to take application, transmit 
it to insurer, and deliver policy to insured, notification to him that insured’s answers 
had been incorrectly given in application made part of policy was not notification to 
the insurance company, and it was immaterial that the soliciting agent countersigned the 
policy to authenticate it. Wilson v. Maryland Casualty Co. of Baltimore. (U. S.) 

$ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 

UNDER HIS DIRECTION. 
(1). In general. ; \ 

379(1)—Where insured, in applying for insurance, deliberately conceals facts or states what 
is untrue, recovery on policy is barred; but, where insured in good faith states to 
insurer’s representative true conditions of affairs, untrue recordation by agent will not 
work to the detriment of insured. Bass v. Farmers Mut. Protective Fire Ins. Co. of 
San Joaquin County et al. (Cal.) seeps as pcuehy, deh cartes wih 4 etaciely ain" 

379(1)—An insurer will not be permitted to avoid policy by taking advantage of a misstate- 
ment in application, material to risk, which is due to mistake or negligence of its agent 
and not to bad faith of insured. Conrad v. Farmers Mut. Hail Ins. Ass’n of Iowa. 


a.) Ss ae rT TET Tee eC ere Sint nahh ahd b's CGaveat 
379(1)—Where insured makes full and fair disclosure of all material facts to insurer’s agent, 
and agent, either through ignorance, negligence, or fraud, fails to correctly impart 
knowledge to insurer and insured is in no way at fault, insurer is estopped from claiming 
forfeiture of policy. Sands v. Bankers’ Fire Ins. Co. (Va.) . Ain e 
(2). Statements as to title. 
379(2)—Where insured stated to fire insurer’s agent that she owned undivided half-interest 
in realty and life estate in remainder, with fee vesting in her children, agent represented 
that duty rested on insured to insure property, and prepared application representing 
that insured’s title was sole and unconditional and unencumbered, and policy was issued 
and twice renewed, such misrepresentation in application and similar misrepresentation 
in proof of loss held not to avoid policy, since insured had insurable interest, and relied 
on representation of agent and on renewals of policy. Bass v. Farmers Mut. Protective 
Fire Ins. Co. of San Joaquin County et al. (Cal.) .. ; 


(4). Life and accident insurance. 
379(4)—Where insured knew of affliction which was indicated in application for industrial 
whole life policy as one against which insurer would not insure, that insured told agent 
truth and was defrauded by agent, who prepared application, could not bind insurer 
unless insurer had full knowledge of insured’s condition and assumed risk. Under 
industrial whole life policy which insurer could declare void if insured had “cancer” 
or was not in sound health, and which could be surrendered by insured within two 
weeks of issuance, and which was issued on application stating that insurer had no 
“cancer or other tumor,” insurer would not be liable where insured had tumor which 
caused death, though agent fraudulently prepared application after insured stated she 
ad a tumor. Metropolitan Life Ins. Co. v. Samis. (Md.) ............... ec Sats 
379(4)—-Fact that insured was suffering from cancer at time of application for life benefit 
certificate held not to bar recovery thereon by beneficiary, where such fact at time of 
application had been made known to insurer’s district manager and agent who advised 
beneficiary to insert in application answers claimed to be misrepresentations. Agent, in 
preparing application for life policy from truthful answers of applicant, is presumed 
to know what insurer desires and binds insurer by delivery of policy and receipt of 
premium, since insured has right to believe that policy delivered gives him indemnity 
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for which he has paid, and agent’s acts will estop insurer from pleading erroneous 
statements in application as false representations by insured. Security Ben. Ass’n v. 
Glenn. (Okla.) re 
379(4)—Where applicant for benefit certificate issued without medical examination in good 
faith gives correct information as to his health to agent and agent without his knowledge 
or consent writes into application false information, insurer will be estopped to assert 
invalidity of policy based thereon. San Angelo Life & Accident Ass’n v. Haynes et al. 
(Tex.) : ; ons ; a os <s 1104 
379(4)—Under Kentucky statutes making insurance solicitors the general agents of the 
company and prohibiting contracts to the contrary and providing that statements in 
application shall not be deemed warranties, where an applicant gave true answers to 
questions in a life insurance application, false answers inserted by the soliciting agent 
do not prevent recovery. Carter v. Business Men’s Assur. Co. of America. (U. S.) 1276 
(5). Good faith of insured. ; 
379(5)—Under requirement of fair dealing laid on both parties to insurance contract, 
insured must read contract and application, in accordance with insured’s representa- 
tions, and report to insurer any misrepresentations or omissions. Life insurance appli- 
cant’s failure to disclose amputation of breast in answer to questions in application 
as to surgical operations was not waived, although upper portion of body was exposed 
to insurer's medical examiner and insured failed to read application, since it was insured’s 
duty to read application, in accordance with her representations, and report any omis- 
sions, and insurer was entitled to rely on answers. Telford v. New York Life Ins. 
Co. (Cal.) nt ae a 
379(5)—A holder of a policy which refers in apt terms to warranties and representations 
contained in application annexed for reasonable time is conclusively presumed to know 
contents of contract, and untruthful answers plainly written in application, and is thereby 
estopped to assert that he had no knowledge on subject. Rice v. A cen Western 
States Life Ins. Co. (Cal.) eg 
379(5)—An insured must use reasonable diligence to see that answers “are correctly written 
in application, as well as answer all interrogatories correctly, where application is 
prepared by another. Metropolitan Life Ins. Co. v. Samis. (Md.) ; 711 
379(5)—In absence of excusatory circumstances, insured’s retention of income policy ‘until 
institution of insurer’s suit for cancellation thereof was tantamount to approval of false 
statements in application annexed thereto and precluded insured from escaping con- 
sequences of such statements on ground that they had been inserted therein by examining 
ee - without insured’s authority. Pacific Mutual Life Ins. Co. et al. v. Rosenthal. Y ssen 
( 


379(5)—Where insured’s aunt by signing application for benefit certificate warranted that 
answers as recorded in application were true, aunt’s failure to read application before 
signing it constituted such negligence as to har beneficiary’s right of recovery where 
answers disclosing that insured had tuberculosis were not correctly recorded in applica- 
tion. Where insured’s aunt knew at time she signed insured’s name to application for 
henefit certificate that because of insured’s tubercular condition he could not obtain 
insurance if true facts were made known to insurer and where insured’s aunt had reason 
to believe that insurer’s agent would not place in application information that insured 
had tuberculosis, aunt’s failure to read application was such palpable negligence as_ to 
negative good faith and under circumstances insurer was not estopped from asserting 
invalidity of policy. San Angelo Life & Accident Ass’n v. Haynes et al. (Tex.) 1104 

379(5)—If applicant for insurance knows that answers as written contain misrepresentations 
which are material, if policy is issued on faith thereof, insured cannot depend on power 
of insurer’s agent to bind insurer. Sands v. Bankers’ Fire Ins. Co. (Va.) 1198 

(7). Agency for insurer or insured. 

379(7)—Under the Kentucky statute, where an insurance agent fills in the application he 
represents the company and not the insured. Carter v. Business Men’s Assur. Co. 
of America. (U. S.) 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENTS. 

380—If collusion existed between insurer’s agent and insured’s agent to deceive insurer as 
to true state of insured’s health and thereby procured policy, information given to insurer’s 
agent could not be imputed to insurer. San Angelo Life & Accident Ass’n v. Haynes 
et al. (Tex.) ; . .. 1104 

§ 381. FORM AND REOU ISITES OF EXPRESS WAIVER. 

§ 385. INDORSEMENT ON POLICY. 

385—Provision in policy that no officer, agent. or other representative of insurer shall have 
power to waive any of policy’s terms, unless waiver be written upon or attached to policy, 
does not apply to waiver given after insured has suffered loss within coverage of policy, 
where waiver relates to something to be done by insured after suffering loss. Hawkins 
v. Agricultural Ins. Co. (R. T.) 

$ 388. IMPLIED WAIVER IN GENERAL. 

1). In general. 

388(1)—Waiver results when insurer by an act, statement, or course of conduct toward the 
assured recognizes the policy as existing, though the time for payment of premiums has 
expired. Benatti v. John Hancock Mutual Life Ins. Co. (TIl.) 

388(1)—Mere obtaining of nonwaiver agreement does not give insurer right to do anything 
it may wish to prejudice rights of insured and thereafter continue to rely upon 
nonwaiver agreement, since nonwaiver agreement may be waived by insurer’s subse- 
quent conduct. Sheeren v. Gulf Ins. Co. of Dallas, Tex. (La.) 1231 

388(1)—-A forfeiture may be waived expressly or impliedly. National Life & ‘Accident Ins. 
Co. v. Harris. (Tex.) . Grea at ted mee ieee 4 oe. 1452 
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(2). Statements of officers or agents. 
388(2)—Under group life policy and certificate covering employees of corporation and its 
corporate agent, and providing that insurance should cease when employment ceased and 
that no agent of insurer might extend time for payment of premiums, where premium 
lapsed corporate ye on was adjudicated bankrupt, employee of corporate agent died, 
insurer’s agent stated that policy was still in effect, and corporate agent tendered its pro 
rata contribution toward payment of premium, insurer neither waived right of forfeiture 
— estopped to claim forfeiture. Moriarty v. California Western States Life Ins. 
al. oa ite Sete aia 5 ora aaa ck 
(2). Statements of officers and agents. 
388(2)—-An insurer which, by means of false representations made under circumstances 
that insured might and actually did believe and rely thereon, deceived insured and thereby 
caused him to default in payment of premium was estopped from asserting claim that 
policies had lapsed. The insurer under life policies was not estopped to assert that 
policies had lapsed for nonpayment of premiums by refusal of tender of premiums 
actually due and demand for payment of premiums plus amount of interest on policy 
loans to keep policies in force, where insured had possession of policies which provided 
that insured could pay premiums without paying interest and continue insurance in 
force thereby, since insured was presumed to know provisions of policies, and hence 
could not rely on false statement of insurer. Under life policies providing that loan 
value of $1,720 on policy would not become available until after twentieth premium 
had been paid, insurer was not estopped to assert that policies had lapsed for nonpay- 
ment of premiums by representations to insured that insurer was not required to make 
policy loan of $1,720 until twentieth payment had been made at time when insured 
tendered amount which with policy loans of $1,720 would have continued policies in 
force. Rice v. California Western States Life Ins. Co. (Cal.) i 1591 
388(2)—Even if insurer’s agent, while oungiee to collect premiums on group life policy 
covering employees if corporate principal and its corporate agent after check of cor- 
porate principal was returned unpaid and principal was adjudicated a bankrupt, had 
informed president of corporate agent that policy was still in force, insurer would not 
be estopped by such statement to declare a forfeiture for nonpayment of premiums, 
where policy was in force according to its terms at that time but expired before 
employee’s death. The representations of an itsurer’s agent to president of corporate 
agent, that group life policy covering employees of corporate principal and its agent was 
in force, would not estop insurer to declare a forfeiture for nonpayment of premiums, 
where it did not appear that deceased employee did not know all the facts as completely 
as did the insurer, and that deceased would have been estopped, or would have relied 
upon the contract between a corporate agent and insurer if such contract had in fact 
arisen. Moriarty v. California Western States Life Ins. Co. (Cal.) ... See 
(3). Acts and conduct of insurer or agents in general. : 
388(3)—Waiver of default queueing, Seana of life policy may be implied from acts of 
rties. When an insurer, after knowledge of any default for which it might terminate 
ife policy, enters into negotiations which recognizes its continued validity, right to 
an forfeiture for such default is waived. Spiegelman v. Metropolitan Life Ins. Co. 
‘a 


oe o. 


enforced, and if insurer’s conduct induces insured to believe forfeiture will not be 
insisted on, insurer will be estopped to claim forfeiture. Benatti v. John Hancock 
Mutual Life Ins. Co. (Ill.) 

388(3)—Distinct act of affirmance of insurance contract by party entitled to avoid it made 
with knowledge of facts will constitute waiver of forfeiture or right to annul contract, and 
such waiver may occur after as w 
America v. Bidwell. (Ind.) . 

388(3)—After knowledge of breach of conditions of contract of insurance by insured, insurer 
by its acts may waive such breach. Phillips v. Equitable Life Assur. Society of the 

Se OD ksi seer vases ve0% ee as penn dee aeae kas ec 

388(3)—Where, under insurance policy, forfeiture has been worked and insurer has knowledge 
of existence of facts which constitute forfeiture of policy, any unequivocal act done 
after forfeiture has become absolute, which recognizes continued existence of’ policy or 
which is wholly inconsistent with forfeiture, will constitute a waiver thereof. Goverclon 
Camp, W. O. W. v. Sunday. (Tex.) Sa thn eee . sata) 

388(3)—A waiver of forfeiture of policy results, in absence of agreement to that effect, from 
negotiations or transactions with insured after knowledge of forfeiture, by which insurer 
recognizes continued validity of policy, or acts thereon. National Life & Accident 
Ins. Co. v. Harris. (Tex.) : 1452 

388(3)—-Any course of action by insurer which leads insured to believe that extension has 
heen granted for payment of premium, and that in meantime forfeiture of policy will not 
be incurred, constitutes waiver of contrary provisions in policy and insurer is estopped 
to urge such provisions. Travelers Protective Ass’n of America v. Jones. (U. S.) 1690 

(4). Custom and course of dealing as to payment of premiums. 

388(4)—-Where life policy providing for weekly premiums provided for reinstatement within 
one year from default in payment of premium on satisfactory evidence of insurability, 
and for payment in case of death while premiums were in arrears not more than four 
weeks, but further provided that this concession or the acceptance of overdue premiums 
should create no obligation to receive premiums in arrears nor waive their payment in 
advance, repeated acceptance of premiums overdue for varying periods of two to ten 
weeks did not bind insurer to accept premiums overdue at time of death for more than 
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the grace period, or entitle beneficiary to recovery on theory of waiver or estoppel. 
Traynor v. John Hancock Mutual Life Ins. Co. (N. Y.) ‘ ss ‘ 

388(4)—-Where insurer accepted several assessments on life policy after they were due not- 
withstanding that notices carried warning that assessments would be required to be paid 
when due, and beneficiary, who paid assessments, relied on such custom, insurer, which 
refused to accept check mailed one day before assessment was due, at which time insured 
was ill, held liable. Border State Life Ins. Co. v. Monk et al. (Tex.) ...... 

388(4)—-Where premiums on life policies were first collected directly from beneficiary, 
then collected at office of beneficiary’s husband, and thereafter at offices of insurer, the 
collection of premiums at husband’s office was not a “custom or usage” with its attendant 
incidents, but was only a “variable practice’ which was subject to change by insurer 
in accordance with policy for any reason as respects liability of insurer for alleged 
fraudulent forfeiture of policy when premium was not paid. If collection of premiums at 
office of beneficiary’s husband was a “custom,’’ such custom could be abandoned on 
notice to party affected as against contention that insurer had established custom of 
collecting at husband’s office and could not change method without consent of insured 
and beneficiary as respects liability of insurer for damages for alleged fraudulent 
forfeiture of policy when premium was not paid. 
Ins. Co., Inc. (Va.) 

(5). Guaranty and indemnity insurance, 

388(5)—Automobile liability insurer held not estopped to deny liability on ground that auto- 
mobile involved in accident was not automobile described by policy, by virtue of fact 
that insurer attempted to negotiate for settlement of claim arising out of accident, in 
view of insured’s execution of nonwaiver agreement as condition of undertaking of 


settlement negotiations by insurer. Sheeren v. Gulf Ins. Co. of Dallas, Tex. (La.)....1230 


388(5)—Automobile liability insurer’s failure to effect settlement of claim against insured 
undertaken by insurer, or to definitely decline disability under policy until suit against 
insured and insurer was filed, held not waiver of insured’s nonwaiver agreement. 
Sheeren v. Gulf Ins. Co. of Dallas, Tex. (La.) ; j aan aa 
388(5)—In action by judgment creditor against insurer under statute authorizing person 
who has obtained judgment for bodily injuries to file supplemental petition against 
judgment debtor’s insurer, insurer held not estopped from setting up defense that policy 
was fraudulently procured and that accident was caused by virtue of conspiracy between 
udgment debtor and judgment creditor, by defense of insured in original action without 
mowsage of fraud or conspiracy. Venditti v. Mucciaroni et al. (Ohio) qsine ee 
388(5)—Under New Jersey law, automobile liability insurer who defends driver of insured 


automobile cannot thereafter deny liability on ground that automobile was being used 


without insured’s permission. Travelers’ Ins. Co. et al. v. Young. U. S.) 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 

(9). Life and accident insurance. 

389(9)—-Insurer issuing industrial life policy, could defend on ground that insured willfully 
misrepresented condition of his health and fraudulently concealed existence of disease 
causing death, notwithstanding policy was issued without requiring insured to submit 
to medical examination and notwithstandding application containing misrepresentation 
= -~ + eae to policy. Pons v. Tharp-Sontheimer Industrial Life & Burial Ins. 
o (La. ea aa 

$ 390. PALE Ce ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—Under statute estopping insurer to deny statements contained in application except 
within 60-day period or upon proof of fraud, insurer held estopped to question truth 
of statement in application for fire policy that house insured was on land owned by 
insured in fee where such statement was not questioned within 60-day period and no 
fraud was charged. Campbell v. Home Ins. Co. (S. C.) ; ; 


§ 392. ot (eee OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general. : p ? 
392(1)—Generally, if insurer accepts payment of premium with knowledge that fact exists 
which by terms of policy will render contract void, acceptance of premium is waiver of 
right to avoid policy for such breach.” Prudential Ins. Co. of America v. Bidwell. (Ind.) 
392(1)—Fact that insurer’s method of keeping its records prevented it from knowing that it 
had issued other policies on insured’s life did not prevent its receipt of seventeen weekly 
payments under industrial life policy from constituting a waiver of provision_ thereof 
requiring forfeiture where policy was issued to one already insured with insurer. National 
Life & Accident Ins. Co. v. House. (Ind.) : 
392(1)—Automobile liability insurer held not estopped to deny liability, on ground that 
automobile involved in accident was not automobile described by policy, by virtue of fact 
that insurer retained premium after discovering change in automobiles, where insurer, 
on condition of insured’s execution of nonwaiver agreement, agreed to negotiate for 
settlement of claim against insured, since insurer could properly retain premium until 
determination of whether policy covered particular automobile involved and insurer 
tendered return of premium when it definitely disclaimed liability. Sheeren v. Gulf 
Ins. Co. of Dallas, Tex. (La.) a : ene f 
392(1)—Insurer, failing to return unearned premium, assigned to another by insured with 
fire policy containing mortgage clause, under which insured became liable to insurer 
as purchaser of insured’s note, secured by trust deed, was not barred by waiver and 
estoppel from urging that policy was void because of insured’s conveyance of insured 


1230 


premises to assignee. National Fire Ins. Co. of Hartford, Conn. v. Munger. (Mo.)....1185 


392(1)—An insurer which accepted without objection premium payments made by insured more 
than two weeks after due date thereof, waived provision of life policies for forfeiture 
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of disability benefits on two weeks’ arrearages of premium payments, where disability 
occurred after acceptance of delayed premiums, National Life & Accident Ins. 
v. Harris. (Tex.) 
(6). Demand and acceptance after loss. 

392(6)—Alvough insurer has right to rely on default by insured as defense, if with 
nowledge of loss insurer accepts premium, it thereby waives forfeiture and restores 
policy to its full force and effect from the beginning and not simply as to future. 
Prudential Ins. Co. of America v. Bidwell. (Ind. 

392(6)—-An insurer whose agent issued and delivered policies and collected premiums waived 
an admitted breach of a record warranty clause of fire policy as result of agent’s accep- 
tance of unearned premiums after agent was informed by insured that insured’s service 
station had been destroyed by fire with all books and records, coupled with agent’s 
eugsestion that insured secure duplicate inventories. Carolina Ins. Co. v. ao. 
CTex.) ‘ cee es + 5.0 eee 

(10). Retention and enforcement of note. 

392(10)—Insurer’ s retention of premium note did not constitute waiver of mortgagee’s default 
in payment of premium installments on fire policy and was not inconsistent with insurer’s 
claim that mortgagee’s default suspended insurance, since insurer had right to hold note 
without accelerating its maturity, and to accord to insured and mortgagee opportunity 
to revive insurance by paying installments which were in default. Travelers’ Ins. Co. 
v. sone Fire & Marine Ins. Co. (U. S.) - 

(11). Offer to return. 

392(11)—Insurer by receiving seventeen weekly payments on industrial life policy waived 
provision thereof requiring forfeiture where policy was issued to one already insured 
with insurer, notwithstanding insurer did not know that other policies issued to insured 
were then in force. Tender by insurer to beneficiary after death of insured of amount of 
premiums paid on industrial life policy did not ae insurer from its labtlity on 
policy. National Life & Accident Ins. Co. v. House. ; 

§ 395. FAILURE TO STATE GROUND OF OBTECTION. RELIED ON. 

395—In action for disability benefits under life policy, insurer who had discontinued dis- 
ability payments and assigned as reason therefor that insured was not totally and per- 
manently disabled could not assert claim that cause of disability originated prior to 
issuance of policy or payment of first annual premium to avoid liability after com- 
mencement of action on policy. From v. General American Life Ins. Co. (Nebr.) . 

395—Insurer counterclaiming for rescission of policy for misrepresentations was not limited 
to proof of those specified in a notice of rescission given by it, where it was not then 
informed of all the facts. Ginsburg v. Pacific Mut. Life Ins. Co. of California. (U. S.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—A life policy providing that it shall become incontestable after a specified time precludes 
any defense after the stipulated period on account of false statements warranted to be true, 
even though such statements were fraudulently made, unless by the terms of the policy 
fraud is expressly or impliedly excepted from the effect of such provision. Clause, pro- 
viding that policy insuring against death and disability should be incontestable after 
two years except for nonpayment of premiums and except as to conditions and provisions 
relating to disability benefits, precluded contest of claim for disability benefits on 
ground of fraud in procurement of policy. Coodley v. New York Life Ins. Co. (Cal.). 1597 

400—Where statute required life policy to contain incontestable clause which did not except 
fraud, insurer could not, after expiration of contestable period, defend on ground that 
insured made material misrepresentation in application, notwithstanding incontestable 
clause of policy excepted fraud. Statutory life policy incontestable clause does not 
operate as absolute waiver of all defenses and thus condone fraud, but rather recognizes 
fraud and all other defenses and provides ample time and opportunity within which 


they may be, but beyond which they may not be, established. Foster v. Washington 
National Ins. Co. (N. 


400—Incontestability clause of life olicy does not apply to double indemnity and disability 
features of policy. Manhattan Life Ins. Co. v. Schwartz et al. (N. Y.) 

400—Life policy containing provisions that it shall be incontestable after specified time 
cannot be contested by insurer on any ground not, excepted in such provision. Clause 
of disability policy providing that poicy shoud be incontestabe after one year from date 
of issue except for nonpayment of premium rendered policy incontestable after lapse 
of one year on any ground except that of nonpayment of premium, if. policy was kept 
in force for one year. Provision in insurance contract limiting time in which insurer 
may take advantage of certain facts that might otherwise constitute good defense to 
liability is valid and precludes every defense to policy other than defenses excepted in 
provision itself. In action on disability policy which was incontestable after one year 
on any ground except that of nonpayment of premium and which contained clause waiving 
payment of premiums after total disability if it occurred after payment of first premium 
and before insured’s sixtieth birthday, evidence showing that total disability did not 
occur between such dates held admissible, where premiums had not been paid for 
many months before insured’s death, since if total disability occurred before payment 
of first premium; that was a good defense. Prudential Ins. Co. of America v. Mosley. 
(Okla.) 

400—Incontestability clauses in life policies would not prevent interposition of defense that 
insured suffered from disabling disease before applying for policies and that he falsely 
answered material questions in applications, insured’s action to recover disability benefits 
under policies, even if disability provisions of policies had not_been_ expressly excluded 
from operation of incontestability clauses. Guise v. New York Life Ins. Co. (Pa.). 

400—Reinstatement of separate lapsed life — which required presentation at home 
office of satisfactory evidence of insurability and payment with interest of overdue 
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premiums held effective from date of receipt of each application for reinstatement 
at home office, as respects insurer’s rights under clauses limiting period for contest to 
two years, where cashier, with authority to approve such applications, unconditionally 
accepted payment of overdue premiums and indorsed his approval on applications. 
Where life policy contains clause that policy shall be incontestable after two years 
from its date of issue except for nonpayment of premium, parties intend that there shall 
be a similar period to contest reinstatement, beginning when reinstatement occurs instead 
of at date of issue of policy. ‘‘Contest,” within purview of provision of life policy that 
it should be incontestable after certain time except for nonpayment of premium, means 
a present contest in court and not a notice of repudiation or of a contest to be waged 
thereafter. Under life policy containing clause that policy shall be incontestable after 
certain period except for nonpayment of premium, insurer can make a “contest” by 
suing to cancel policy. Insured’s suit to have notices of cancellation of reinstated life 
policies declared void, insurer’s removal of suit to federal court, its motion to dismiss, 
and its cross-examination of witnesses held not a “contest” of policies within clause 
limiting time for contest to two-year period after reinstatement. Attempted enforcement 
of life policy by insured or beneficiary does not constitute a “contest” within incontestable 
clause, but determining factor is contest by insurer in court on pleaded grounds, and 
insurer’s answer asserting invalidity of policy in suit fixes date of contest. Insured 
held entitled to have notices of cancellation of reinstated life policies, given within two- 
year period for contest following reinstatement, declared void and policies declared in 
full force where insurer attempted to justify cancellation by answer, filed after it had 
removed cause to federal court, moved to dismiss, and cross-examined witnesses, and 
after two-year period had expired, since answer was the first “contest” of policies 
and it was too late. Lanier et al. v. New York Life Ins. Co. (U. S.) 

400—A clause, providing that life policy containing disability benefit provisions should be 
incontestable within certain periods except for nonpayment of premiums and except for 
restrictions and provisions applying to double indemnity and disability benefits as 
provided in specified sections, applied to disability clauses, and insurer’s right to have 
disability benefit provisions canceled for fraud inducing issuance of policy was barred 
after expiration of contestable period. Mutual Life Ins. Co. of New York v. Strochmann 
et al. (U. S.) es west cone 
The incontestability clause of life policy is in nature of statute of limitation and repose 
and limits time in which action may be brought or defense set up. The purpose of 
statutory enactments requiring inclusion of incontestability clauses in life policies is to 
protect insured and beneficiary from contest arising out of policy and to prevent litigation 
on policy. An insurer need not make incontestability clause in life policy attach to 
provisions relating to disability benefits. The incontestability clause of life policies, 
providing that policies should be incontestable after one year from date of issuance, 
except for nonpayment of premiums, precluded suit by insurer after expiration of time 


fixed therein for damages based on fraud practiced in obtaining policy. Columbian 
National Life Ins. Co. v. Wallerstein. (U. S.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 402. MARINE RISKS IN GENERAL, 

402—Marine policy covering legal liability of insured as “Owners, Managing Owners, Opera- 
tors and/or Operating Agents, Charterers, Carriers, Warehousemen, Stevedores, Wharf- 
ingers, Forwarders or Freighters” held not to cover loss resulting from towage contract. 
Conners Marine Co., Inc. v. Northwestern Fire & Marine Ins. Co. (U. S.) ; ‘ 

§ 403. PERILS OF THE SEA. 

403——-Where a break in fishing vessel’s bell cord caused signal to engineer to be opposite 
from that intended thereby causing damage to vessel, such damage resulted from a 
“neril of the sea’ as defined by English laws and customs within marine policy and 
owner was entitled to recover for damage to vessel. Lesicick et ux. v. North River 


Ins. Co, (Wash.) ita kann Soe 
§ 411. COLLISION AND LIABILITY THEREFOR. 


411—The ordinary form of hull policy insuring against liability by reason of collision 
between the insured vessel and any other ship or vessel, but excluding liability for 
injuries to harbors, wharves, and similar structures consequent on the collision, covers 
liability for injuries to a third vessel when the vessel collided with is forced against such 
third vessel, and hence such liability was excluded from a contract expressly excluding 


losses covered by the ordinary form of hull policy. United States v. American Ins. Co. 
of Newark, N. J. et al. (U. S.) ‘ ; sara ea ans 


§ 412. STRANDING. | ’ : ; . i 

412—Warranty, contained in marine policy covering cargo of bananas, exonerating insurer 
from liability for damage by actual contact of sea water with articles damaged, held 
immaterial in determining whether insured could recover for loss of bananas which 
decayed because of delay in voyage when vessel became stranded, under provisions cover- 
ing loss and damage due to stranding. Whether marine policy, covering loss resulting 
from stranding, covered damage due to decay of cargo of bananas, where stranding did 
not cause decay, but did cause delay which was the occasion for decay, was to be 
answered, not in light of logic which courts might employ in dealing with such questions 
as liability of vessel for negligence in stowage, but in light of construction which has 
been given:to ancient form of words which always have been taken in a narrow sense. 
Insured held not entitled to recover for loss of cargo of bananas which decayed because 
of delay in voyage when vessel became stranded, under provision of marine policy 
covering loss and damage due to stranding, where rider, covering loss and damage from 
delay, had been canceled, since parties must have interpreted policy without rider as 
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not covering loss due to delay when stranded. Lanasa Fruit Steamship & Importing 
9 


.» Inc. v. Universal Ins. Co. (U. S. 

§ 413. PROXIMATE CAUSE OF LOSS. 

413—In construing marine — courts apply rules that underwriters take no risk with 
respect to retardation of voyage, nor its interruption by ils insured against, and that 
proximate and not remote cause of loss is to be considered, the latter of which is applied 
with (pester strictness in the case of marine insurance than in other cases. Lanasa 
Fruit Steamship Importing Co., Inc. v. Universal Ins. Co. (U. S.) ; 

(B) INSURANCE OF PROPERTY AND TITLES. 

$ 421. FIRE. 

421—Under policy insuring truck against loss “from fire arising from any cause whatsoever,” 
insurer was liable for full loss arising when truck collided with train and was destroyed 
by resulting fire. Where efficient cause nearest loss is peril expressly insured against, 
insurer is not relieved from responsibility by showing that property was brought within 
peril by cause not mentioned in contract. Mammina v. Homeland Ins. Co.  (IIl.) .. 1224 

421—A “hostile fire,” as respects right to recover under fire policy which relieves insurer 
of liability for loss by explosion unless fire ensued, is one that, if it had pursued its 
natural course, would have resulted in a total or partial destruction of the insured property. 
The risk insured against must be proximate cause of loss for insured to recover on fire 
policy, notwithstanding that peril outside policy may have remotely or incidentally con- 
tributed to loss. A friendly fire in a stove was not risk insured against under policy 
insuring against all direct loss and damage by fire, and hence such fire was not proximate 
cause of loss resulting from explosion of escaping gas which was ignited by such fire. The 
effects of explosion, no fire ensuing, caused by explosive substance coming in contact with 
friendly or innocent fire, are attributed to explosion as proximate cause, and not to fire, 
as respects insurer’s liability under policy relieving insurer of liability for loss by 
explosion unless fire ensues. Tannenbaum v. Connecticut Fire Ins. Co. (Pa.) 1506 

§ 422. EXPLOSION. 

422—-Policy, containing exclusion clause which did not exclude furnace explosion, held to 
cover furnace explosion, notwithstanding careful, skillful insurance lawyer, after 
reading all parts of policy, would probably arrive at conclusion it was not clear that 
furnace explosion was covered by policy. Friend v. General Accident, Fire & Life 
Assur. Corporation, Ltd., of Perth, Scotland. (TIl.) ; . o. 

$ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

423—In action on standard fire and windstorm dwelling policy containing exception clauses 
relating to damage from high water or wind-driven water, where controlling findings 
were supported by proof, judgment allowing recovery for damage to house from wind- 
storm, cyclone, or tornado. and denying recovery for damage to floor of house from 
combined action of wind and water was affirmed. Franklin Fire Ins. Co. of Philadelphia 
v. Smith. (Tex.) ames ; coating Wauneka 

§ 424. ACCIDENT (RIOT). 

424—-Damage to automobile, when water from severe rainstorm gathered in streets and 
broke basement window of garage where automobile was located, was within terms of 
policy insuring automobile against such things as external discharge or leakage of 
water, but excluding damage caused by rain or “flood water,” since water damaging 
automobile was “surface water” and not “flood water.” Poole v. Sun Underwriters 
Ins. Co. of New York. (S. D.) ; ‘ wgees 

424—Under policy covering automobile trailer insuring against loss from flood which was 
defined to mean rising of navigable waters, insured was not entitled to recover for loss 
of trailer when breaking of dam during heavy rain released waters in a draw or dry 
branch in semiarid portion of state, such draw not being “navigable” within policy, as 
against contention that draw was navigable as matter of law under surveying statute 
declaring navigable all streams of average width of thirty feet. St. Paul Fire & Marine 
Ins. Co. v. Carroll. (Tex.) 1 

$ 425. THEFT. : , 

425—Owner of automobile held entitled to recover on theft policy covering automobile 
if boy who took automobile to be washed and simonized took it with felonious intent 
to convert it to his own use or the use of another and was not limited to a recovery 
only where bov had appropriated automobile exclusively to his own use. Home Ins. 
Co. v. Trammell. (Ala.) ee vl 

425—Ohbtainine possession of automobile from its owner under rental agreement to use it 
for a few hours only and driving it off with criminal intent of deprivine owner of auto- 
mobile permanently constitutes a “theft” within terms of policy insuring automobile 
renting company against loss caused by theft, fraudulent concealment, or disposal of 
automobile by rentee. Hawkins v. Agricultural Ins. Co. a 

425—Act of assured’s employee in turning over automobile keys to man posing as hotel 
garage man and who hotel bell boy said was the garage man held not “voluntary parting 
with possession” of automobile within provision in automobile theft policy excluding loss 
from coverage where assured voluntarily parts with title to or possession of automobile, 
so as to preclude recovery for theft of automobile. Bennett Chevrolet Co. v. Bankers 
& Shippers Ins. Co. of New York. (R. 1.) 

425—Within policy insuring automobile dealer against theft, and excepting theft by person 
to whom one acting under imnlied authority of assured voluntarily parted with possession, 
salesman did not have implied authority. as matter of law. to surrender car to prospective 
purchaser whom he knew by sieht and name only, with no safeguard for its return. 
Bankers & Shinpers Ins. Co. of New York v. Ellis Green Motor Co. (Tex.) 307 


$ 429. WRONGFUL ACTS OF INSURED. 
429—Court will not read into fire policy provision excepting risk of burning by insured 
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while insane. Statute absolving insurer from liability in case of willful burning held not 
to absolve insurer from liability for burning by insured who was insane. Insurer sued 
by estate of deceased insur for loss sustained when insured set fire to insured 
buildings while insane could not set off amount by which insurer was damaged b 
reason of insurer’s tort in setting the fire, where insurer had not seen fit to so limit 
its liability in policy, as it was empowered to do under statute. Under statute, insured 
or his estate cannot recover fire loss, if insured burned buildings while sane to get the 
insurance. Estate of insured could recover loss sustained when insane insured burned 
buildings, in absence of policy provision excepting such loss from coverage of policy, 
since insane insured was incapable of entertaining a fraudulent intent or of having a 
conscious design to destroy the buildings. Under statute, insurer not wishing to assume 
risk of fire loss at hands of policyholder who might burn insured buildings while insane, 
could expressly except such risk. Hier v. Farmers Mut. Fire Ins. Co. (Mont.) as 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
434—Automobile liabiltiy insurer’s liability for damages resulting from negligence of any 
competent person driving insured automobile with insured’s express or implied consent 
extends to damages caused by negligence of prospective purchaser, to whom it was 
delivered by insured under conditional sale contract; insurer’s liability not bein 
increased thereby. Votaw v. Farmers Automobile Interinsurance Exchange et al. (Cal. 
434—Liability insurance policy covering liability for damages caused by employees engaged as 
such at the insured’s premises but required in the discharge of their duties to be from 
time to time at other places covered damages caused by employee while delivering goods 
to a customer. Where insured’s employees in delivering to a customer furniture trans- 
ported to the customer’s apartment by truck removed from the apartment building a door 
which later fell and injured a third person, the action was not within exception in 
liability policy as to accident caused by automobile or other vehicle or employee in 
charge thereof. Accident resulting during ordinary delivery of goods sold to a customer 
was not within exception of liability policy excluding liability for accident caused by 
nS goods or merchandise. John Alt Furniture Co. v. Maryland Casualty 
o (U. $.) ‘ : i le ach tate ae Tay 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—Public liability policy insuring retail store against injuries to persons not employed 
in store, but not covering any accident caused by possession, consumption, handling, or 
use of any of store’s goods elsewhere than in store, held not to cover sunburn suffered 
on beach by customer who had been mistakenly given another preparation instead of 
sun tan oil. Loveman, Joseph & Loeb v. New Amsterdam Casualty Co. (Ala.) ; 
Personal injuries liability indemnity bond given by motor vehicle carrier under permit 
from state to operate therein, followed automobile covered thereby and its driver in 
discharge of his duties within line and scope of his agency. Employers Ins. Co. of 
Alabama, Inc. v. Diggs. (Ala.) ; os ; ena 
435—Under public liability policy authorizing use of assured automobiles for “business calls,” 
words “business calls’’ should be interpreted in their ordinary sense. The provision of 
a public liability policy that assured automobiles would not be used to carry passengers 
for consideration, actual or implied, did not conflict with provision authorizing use of 
assured automobiles for business calls, and no uncertainty or ambiguity is created thereby. 
Liability insurer has right to specify conditions under which it will insure. One may 
be an automobile “passenger for hire” in absence of money consideration for the car- 
riage, it being sufficient that some benefit or advantage or profit inures to carrier. The 
liability of insured for injury to person transported by insured to inspect machinery 
which insured desired to sell was not covered by a public liability policy providing that 
assured automobiles were not to be used to carry “passengers for consideration,” actual 
or implied, although policy authorized use of automobiles for “business calls,” since 
benefit sufficient to constitute a “consideration” within meaning of policy was present. 
A public liability policy provision that assured automobiles would not be used to carry 
passengers for consideration constituted a warranty against such carriage. Western 
Machinery Co. v. Bankers Indemnity Ins. Co. (Cal.) ‘ ; 
435—-Under statutory provision that title to motor vehicle does not pass until transfer of 
registration and issuance of new certificate of ownership and registration card, owner 
or prospective owner of automobile is not prevented from validily contracting for 
insurance against perils of use dependent upon possession irrespective of status of 
registered ownership. Dean v. Niagara Fire Ins. Co. et al. (Cal.) , 
435—Policy issued to motor common carrier pursuant to statute held to cover injuries to 
pedestrian struck by bus which was going from terminal after discharging its passengers 
to place where it was to be refueled or parked, although policy covered operation of 
vehicles “used only for the transportation of passengers for compensation purposes” and 
operated “fon schedule over routes authorized” since policy covered vehicles when used 
for any purposes essential to operation as a motor common carrier in transportation of 


passengers for compensation over scheduled routes. American Fidelity & Casualty Co. 
v. McWilliams. (Ga.) . 


435—The word “customer,” as used in automobile liability policy, issued to automobile rental 
station and covering station’s “customers” must be construed in the ordinary under- 
standing of the word. Under disclosure that automobile rental station rented automobiles 
only to customers named on approved list, that customers were given identification cards, 
that impostor obtained a customer’s identification card by questionable means, and that 
impostor pretended he was customer and rented automobile, insurer issuing policy 
covering automobile driven by customer, or with customer’s permission, held not liable 
for negligent operation of automobile by another driving automobile with impostor’s 
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Rermissicn, since the impostor was not a ‘“‘customer.’’ Gallopin v. Continental Casualty 

‘0. SRE. £.0:6.009 0506.65 VS CKCON OE SOS DADO ORE REORO ERODE ERS EHO SOS bes O00 SCR OF 6 5.066008 

435—Under automobile liability policy excluding liability for loss arising out of accidents 
involving automobiles registered in insured’s name, insurer was not liable for loss sus- 
tained by insured as result of accident involving automobile driven by insured’s salesman 
and registered in insured’s name, notwithstanding that automobile was registered by 
automobile dealer in insured’s name at time of purchase without insured’s knowledge or 
consent, where registration was brought about by insured’s own conduct. T. M. 
Crutcher Dental Depot, Inc. v. American Indemnity Co. (Ky.) .................... 

435—Action by automobile liability insurer to void policy was not necessary to preclude 
recovery against insurer for loss not covered by policy. Sheeren v. Gulf Ins. Co. of 
EE AN 5s 5a a's 2 bool dhe asin’ Bsa 

435—-Coverage of automobile liability policy does not transfer to new automobile acquired 
by insured in place of automobile described by policy, in absence of agreement per- 


mitting substitution. Sheeren v. Gulf Ins. Co. of Dallas, Tex. (La.) ................ 1 


435—Under statute governing automobile liability licies, party injured when automobile 
coasted down street after being parked therein . parking space attendant could recover 
in statutory suit under automobile owner’s liability policy, notwithstanding that attendant 
was authorized to operate automobile only in parking space. Buckley v. Aitna Life 
eG ID gn cc var ala ares Oe WIE Ah MRA REINA OE eRe RAD no ie bias pekaceees 
435—In action on compulsory motor vehicle policy, principles applicable in cases dealing 
with ordinary policies are not controlling. An investigator appointed by the Registrar of 
Motor Vehicles who was injured by willful misconduct of truck driver was entitled to 
recover on compulsory motor vehicle policy which was in effect at time of injury, since 
“liability to pay damages,” as used in statute defining a motor vehicle liability policy 
as a policy of liability insurance indemnifying against loss by reason of liability to pay 
damages for injuries, includes liability arising by reason or willful conduct as well as 
negligence in operation of motor vehicle. Rule applicable to ordinary insurance, that 
a policy indemnifying an insured against liability done to his willful wrong is void 
as against public policy is not applicable in construing statute requiring compulsory 
motor vehicle insurance, and hence does not require that statute be construed so as to 
exclude liability for injuries due to willful wrong, since statute is itself declaratory 
*. = policy applicable to compulsory insurance. Wheeler v. O'Connell et al. 
(Mass. ro Oa inc etna ee ackar ata ieee en 
435—-Insured, who had been living with her parents after returning from foreign state 
following death of her husband, held to be a member of same household as her mother, 
so as to preclude mother’s recovery under automobile liability policy which excluded 
liability for injury to persons in same household as insured. hapsbectecn v. Austvold. 
(Minn.) ; * Se Re MOEN Ee Lene been awe rues a 
435—A policy covering creamery’s liability for injuries caused by “operation, maintenance, 
and use” of all horses and vehicles used in connection with creamery’s business operations 
and by “unloading” of vehicles, does not cover injury caused to person in building 
when creamery’s milk wagon driver pulled on freight elevator cables for purpose of 
using elevator to reach retail customers on upper floor. Franklin Co-Op. Creamery 
Ass’n v. Employers’ Liability Assur. Corp. et al. (Minn.) 
435—As_ respects insurer’s liability on public liability policy, where insured _railroad’s 
liability arose from fact that railroad failed to protect and guard highway such railroad 
could not exonerate itself by defense that work was done by independent contractor, nor 
could such contractor exonerate itself by defense that it had sublet work to another 
independent contractor. In suit to reform and recover on public liability policy insuring 
“liability imposed by law,” where insured railroad paid judgment against insured sub- 
sidiary and charged subsidiary, subsidiary charged insured railroad construction company, 
and all parties insured were liable for cause of action supporting judgment, insurer 
held liable to railroad and subsidiary for liability to account to construction company, as 
against contention that such liability arose by contract. Public liability policy was 
intended to indemnify not only against direct action for tort, but also against loss from 
liability to others who have been compelled to pay damages for negligent or wrongful acts 
of co-insureds or their agents. St. Paul & Kansas City Short Line R. Co. et al. v. 
United States Fidelity & Guaranty Co. (Mo.) ; Deak a ieee ae as coos 
435-—The word “accident” within employers’ liability policies indemnifying employer against 
liability imposed by law for damages on account of injuries, and providing that agree- 
ment should apply only to injuries sustained by accident occurring during policy period, 
as applied to partial paralysis resulting from lead poisoning of employee must be 
construed in broad sense and as correlative to “‘personal injuries” as denoting injury to 
physical body of person, or to reputation, or to both. A partial paralysis of employee 
from lead poisoning arising out of employer’s negligence in failing to furnish specified 
contrivances and reasonably safe and healthful establishment for employee as required 
by statutes was an “accident”? within employers’ liability policies indemnifying employer 
against liability imposed by law for damages on account of injuries and which policies 
provided that agreement should apply only to injuries sustained by reason of accidents 
commer within policy period. Soukop v. Employers’ Liability Assurance Corporation, 
td. Mo.) pis see es 
435—Indorsement on automobile liability policy issued to police officer relieving insurer of 
liability if automobile was used for emergency purposes was required to be read in 
connection with the only other indorsement attached by which insurer agreed to include 
therein provision of statute requiring motor vehicle operators to provide security to 
persons injured by their negligence. Where indorsement on automobile liability policy 
issued to police officer provided that insurer agreed to include provisions of, statute 
requiring motor vehicle operators to provide security to persons injured by their negli- 
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gence, and statute provided that no violation of terms of policy should void policy, 
and policy further provided that insured agreed to reimburse insurer for any losses suffered 
because of violation of policy’s terms, provision that automobile would not be used for 
“emergency”’ purposes held not to relieve insurer of liability for injuries sustained while 
officer was pursuing an alleged traffic violator, since provision was merely a term of policy 
and not an exclusion from coverage. American Motorists Ins. Co. v. Rush. (N. H.) 
435—Under automobile liability policy providing that coverage to person reapenelliie for 
operation of automobile with named insured’s consent was extended to uses authorized 
by such person, whether or not particular use was authorized by named insured, insurer 
held not liable for injuries resulting from negligence of bus driver while driving to 
tourist camp one mile from city to spend night, where driver was instructed by bus 
operator, which was named insured, to remain in city overnight preceding journey on 
next day to another terminal. Smith v. Interstate Passenger Service et al. (N. H.) 
435—-Where omnibus clause in automobile liability policy covered persons operating automo- 
bile ‘“‘with the permission of the named assured,” express consent of named assured 
to use of automobile was not prerequisite to insurer’s liability, but implied consent would 
suffice. Where they appear in omnibus clause of automobile liability policy without 
definition, words “permission,” “‘permission and consent,” “knowledge and consent,’ 
or the like, of named assured to use of automobile, referred to as prerequisite to insurer’s 
liability, include implied permission, knowledge, consent, or the like. tna Life Ins. 
Co. v. Chandler et al. (N. H.) 1548 
435—Under automobile indemnity policy providing that insurer should not be liable for 
accident, loss, or damage while insured automobile was towing trailer not insured b 
company or because of use or operation of trailer while attached to automobile whic 
was not insured by company, insurer held not liable to insured for expense incurred 
by insured in defending death action resulting from accident which occurred while 
insured automobile was attached to uninsured trailer, Provision of automobile indemnity 
policy that word ‘automobile’ means only motor vehicle or trailer with reference to 
which insurance under policy is provided meant that policy would cover automobile and 
trailer only if automobile and trailer were described in coverage, or trailer alone was so 
designated. Provision of automobile indemnity policy that trailer and automobile to 
which it was attached should be considered together as one automobile held not to nullify 
provision that insurer should not be liable for accident, loss, or damage while automobile 
was used to tow trailer not insured by insurer. Provision of automobile indemnity policy 
that insurer should not be liable for accident, loss, or damage while insured automobile 
was used in towing uninsured trailer, was to prevent insurer from being held liable for 
any accident occurring while insured truck was being used for towing trailer not insured 
by the company. Marx v. United States Fidelity & Guaranty Co. of Maryland. (N. J.) 600 
435—Public liability covering accidents caused by assured’s drivers and chauffeurs “except” 
those arising in connection with maintenance, use, or operation of motor vehicles 
contemplated accident immediately identified with ownership, maintenance, use, or 
operation of the vehicle. Insurer is liable for injury under public liability policy where 
natural or ordinary sense of clause excluding liability from accidents arising in connec- 
tion with use or operation of motor vehicles is not inclusive of service of which injury is 
a direct emanation. Under public liability policy covering accidents caused by assured’s 
drivers and chauffeurs “except”? those arising in connection with maintenance, use, or 
operation of motor vehicles, insurer was liable for injury to customer which occurred as 
assured’s chauffeur put ice, which chauffeur delivered in assured’s truck, into icebox in 
customer’s store. Zurich General Accident & Liability Ins. Co., Ltd. v. American 
Mutual Liability Ins. Co. (N. J.) . ; 957 
435—Insurer is not liable under policy containing ‘provision that policy should not apply to 
injuries caused by making of additions or structural alterations in apartment, for 
injuries sastelaed by tenant when ceiling in apartment fell on her where ceiling fell 
during alterations of apartment house consisting of conversion of two six-room apartments 
each into two apartments of four and two rooms. Robinson v. Globe Indemnity Co. 
(N. Y.) énawes . 1260 
435—Where subcontractor’s liability insurer for additional premium executed indorsement 
covering contractor’s liability for injuries suffered by any person during installation of 
elevators by subcontractor, contractor was entitled to recover under indorsement for 
damages paid to subcontractor’s employee for injuries caused by negligence of contractor’s 
employee, notwithstanding underlying policy excluded subcontractor’s employees. Thomp- 
son-Starrett Co., Inc. v. American Mut. Liability Ins. Co. (N. Y.) 1262 
435—U nder products liability policy insuring manufacturer against loss by reason of liability 
for injuries or death from products handled by insured and sold to a purchaser during 
term of such indorsement, insurer was liable for injuries to purchaser from explosion 
of bottle sold during the term of policy but occurring acanans to cancellation 
thereof for nonpayment of premium, notwithstanding another endorsement to policy 
insuring against liability from products sold prior to inception date of policy, limited such 
coverage to accident occurring during policy term, since latter provision had no applica- 


tion where sale was made during policy term. Kelley v. Indemnity Ins. Co. of North 
America. (N. Y.) 


435—Public liability policy. indemnifying municipality against claims for injuries occurring 
on municipality’s premises held not to cover liability of municipality for injuries to boy 
caused by explosion of dynamite cap negligently left in park by municipality’s employees 
whieh had been found by children and carried to a point outside of park and there given 
to boy who was injured when it exploded while he was playing with it. Public liability 
policy indemnifying municipality against claims for injuries occurring on municipality’s 
premises except injuries caused by prosecution of work being done by municipality held 
not to cever liability of municipality for injuries to boy caused by explosion ip dynamite 
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cap negligently left in park by municipality’s employees during prosecution of work bein 
done by municipality in improving park where cap had been carried outside of oak 

by children aa there given to bo who was injured when cap exploded. City of 
cKeesport v. Standard Surety & Casualty ee + Oe a: eee 
435—Group policy insuring employees of refining company against disabilities from sicknesses 
or injuries preventing quelagees from performing their occupations, subject to limitation 
that insurance did not cover injuries arising out of or in course of any employment 

for wage or profit, was not contradictory or ambiguous, and would not be construed as 
excepting only injuries sustained while in employ of any other employer than refining 
company. Provision excepting disabilities resulting from injuries arising out of or in 
course of any employment for wage or profit, from coverage of group policy, was_valid, 
precluding insured’s recovery for injury sustained in course of his employment. Metro- 
politan Life Ins. Co. v. Wilson. (Tex.) .. siete ‘eis, « ch itamat wae Ste a acne aia e orote wats ie y 
435—Provision in automobile liability policy that insurer was not liable unless automobile 
was operated by insured, his paid driver, members of his immediate family, or persons 
acting with his consent, covered operation of automobile by insured’s brother who was 
member of insured’s family, and insurer was liable to pay judgment against insured’s 
brother, notwithstanding that there was no privity of contract between judgment 
creditor and insurer. State Farm Mutual Automobile Ins. Co. v. Justis. (Va.)........ 
435—Where insured and his wife gave their adult son permission to use the family automobile 
on a joint enterprise with two companions, and collision, resulting in injuries and death, 
occurred while companion was driving, companion held to have been legally “using” 
automobile with permission of insured, his wife, and son within policy insuring against 
liability for death or injuries resulting from negligent use of automobile, notwithstanding 
insured did not anticipate driving by either companion. Glens Falls Indemnity Co. 

v. Zurn et al. (U. S.) 7 Sek hens NR ak cine dla ot dak Gene Sasa anal Tan eae rate . 
435—Motor carrier’s employee, who sustained injuries while engaged as driver’s helper on 
truck, held within coverage of indorsement form, adopted by Oklahoma Corporation 
Commission as a regulation under statute requiring motor carriers to carry liability 
insurance, notwithstanding carrier’s employees were excluded from coverage of licy 
proper, in view of provision in form that nothing in policy proper should affect rights of 
any person injured by carrier’s negligence, or relieve insurer from liability. Continental 
Casualty Co. v. Shankel. (U. S.) . SR en NP Oe 
435—A policy indemnifying an employer against loss by reason of liability for injuries 
to employees and providing that it shall apply only to personal injuries sustained by 
reason of accident is one of indemnity and not of liability insurance, and is not restricted 

to those injuries which are of a physical or external character or follow upon physical 
force or violence A _ policy indemnifying an employer against liability for injuries 

to employees sustained by reason of accident and providing that the insurer’s obligations 
and promises shall not be effected by any default of the employer after the accident and that 

the employer shall give immediate written notice upon the occurrence of an accident 
and like notice of any claim on account of such accident uses the word “accident” as 
referring to a sudden or instant happening. Injuries sustained by an employee as a result 

of the damp, leaky, and unsanitary condition of the employer’s premises over a period of 
time are not caused by accident within policy indemnifying the employer against liability 

for injuries caused by accident so as to require the insurer to defend an action brought by 

the employee. Taylor Dredging Co. v. Travelers’ Ins. Co. (U. S.) : 


435—Statute providing that no policy of insurance or agreement of indemnity shall exclude 
from coverage afforded or provisions as to benefits therein provided persons related by 
blood or marriage to assured held not to amplify liability policy so as to entitle 
unemancipated minors, in action against insurer of their father, to recover damages for 
injuries sustained because of negligence of father in operation of automobile. Segall et 
a I. To oe oie cpio obs ohb's 91055 Bc RF WIRE Lae big e ORR ORE OE EN OEE 

§ 437. WRONGFUL ACTS OF INSURED. 

437—-The operation of an automobile by holder of junior operator’s license over 14 but under 
18 vears old, in violation of restrictions of such license, in that he was not traveling 
to or from school, or in his parent’s or guardian’s business, and in that automobile 
was not owned by licensee, his parent or guardian, did not constitute operation “in viola- 
tion of * * * law as to age applicable to such person” within terms of automobile 
liability policy provision precluding recovery from insurer for injuries sustained in 
accident occurring during such operation of insured’s automobile. Dibble v. Travelers’ 
Ins. Co. (N. Y.) : wa 


437—In action on automobile indemnity policy for injuries received at night in collision with 
insured automobile driven by minor licensed under statute to drive in the daytime but 
too young to secure permit to drive at night, provision of policy excluding coverage if 
automobile was driven in violation of law as to age held not to narrow coverage so as 
to conflict with statute prohibiting motor vehicle insurers from limiting their coverage 
as to any person of an age authorized by law to drive, and hence exclusion clause 0 
policy was operative. In action on automobile indemnity policy for injuries received at 
night in collision with insured automobile, driving thereof by fifteen year old boy held in 
violation of statute prohibiting licensee of his age from driving at night, and within 
clause of poley excluding coverage if automobile was driven in violation of law as to age. 
In action for injuries received in collision with insured automobile at night driven by 
minor not authorized under statute to drive at night because of his age, policy excluding 
coverage where automobile was driven in violation of law held operative even in absence 
of causal connection between age of driver and the accident, since liability of insurer 
either to insured, or to injured person was contractual, and was not based on tort. 
Witzko et al. v. Koenig et al. (Wis.) ; ; tee eaten : ence 
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(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL. 

438—Policy insuring ‘‘against death, and disability resulting directly and exclusively of all 
other causes, from bodily injury sustained solely through external, violent and accidental 
means,” providing in its caption that policy provided indemnity for “loss of life, limb, 
sight or time caused by accidental means, or for natural death,’ and excluding death 
from specified causes, held to cover death of insured from natural causes. Mercer v. 
Commercial Casualty Ins. Co. (Ga.) “7 ; 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Recovery on life insurance policy by beneficiary who killed insured to protect her own 
life or avoid bodily harm is not inconsistent with public policy of state. ‘‘Public policy’ 
has been defined as principle of law that no subject can lawfully do that which 
tends to be injurious to public or against public good, and, in judicial sense, means 
not simply sound or good policy, but policy of state, established for public weal by law, 
courts, or general consent. National Life & Accident Ins., Inc. v. Turner. (La.) ... 

448—Beneficiary of life policy who murders insured is precluded from receiving proceeds of 
insurance. Although fact that beneficiary of life policy murdered insured does not relieve 
insurer from liability on policy, insurer may defeat liability on ground of fraud after 
murder of insured by proof that beneficiary obtained policy with purpose of murdering 
insured so that policy was actually at inception a contract between beneficiary and_insurer 
rather than between insured and insurer. A®tna Life Ins. Co. v. Strauch. (Okla.).. 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS pun Seaplane IN POLICY IN GENERAL. 

n genera 

451(1)—A “bodily injury” is a localized abnormal condition of the living body within acci- 

cmt —— insuring against loss from “bodily injury.” King v. Sveve ers’ Ins. Co. 
‘onn Saha 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—That truck in which insured was riding when he was killed was used for pleasure trips 
did not make it a “‘passenger He a mag ol within accident policy providing for indemnity 
for injuries or death sustained insured “while driving or riding in a passenger 
automobile.” 1934 Ford V-8 an which had a trailer about 20 feet long with four 


wheels in the rear, which truck was bought primarily to be used in business, which truck 
under rule of road was prohibited from being driven as fast as a passenger automobile, 
and which truck carried a truck license, held not a “passenger automobile” within accident 
policy providing for indemnity for injury or death by insured ae _— or riding 


in a passenger automobile.” Taft v. Maryland Casualty Co. (N. 

452—Where insured using truck to operate buzz saw fell from truck dab it moved from 
block used to jack it up, and sustained injury, insured could not recover under policy 
insuring him from bodily injury sustained by wrecking or disablement of private 
motortruck within which insured was riding or by being accidentally thrown from truck, 
since insured was not “riding”? in truck, and vehicle ~~ not “truck” within peley. 
Bommarito v. North American Accident Ins. Co. (N. Y.) : 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Sunstroke or heatstroke suffered by one unexpectedly is within the protection of an 
accident policy insuring against death from “bodily injuries effected solely through 
external, violent, and accidental means.” Goethe v. New York Life Ins. Co. (S. C.) 

455—Unprovoked homicide by gunshot wounds, intentionally or unintentionally inflicted, is 
death caused by ‘“‘violent and accidental means’’ within terms of group policy. Metro- 
a Life Ins. Co. v. Ray. (Tex.) 
-Death from shot from ‘canoes which was in insured’s hand at time of discharge would 
.~ “accidental death,” within meaning of accident policy, if it occurred without insured’s 
intention. Murder would constitute “accidental death” within meaning of accident policy. 
Despiau v. United States Casualty Co. (U. S.) 

455—Carbuncles and cellulitis, resulting from bruises sustained when friend playfully caught 
insured around neck, were caused by “accident” within terms of accident policy. 
Glens Falls Indemnity Co. v. Barris. (Va.) ; oe Cai Caen 

§ 464. INTENTIONAL INJURIE 

464—Term “injury” within accident tee excluding injury resulting from intentional act 
of insured or third person, except certain assaults, held not to include death; “injury” 
meaning damage or hurt done to or suffered by person or thing, or detriment to, or 
violation of, person, character, feelings, rights, property, or interest, or value of a thing 
Accident policy promising indemnity for loss of life, etc., and subsequently excepting 
loss caused by “injury” resulting from intentional act of insured or another, except 
certain assaults, held ambiguous, and hence ambiguity must be resolved in beneficiary’s 
favor, justifying recovering for death of insured resulting from unprovoked assault by 
stranger. Injury causing death of insured who was stabbed by stranger without provoca- 
tion held “accidental” as to insured, and was within accident policy indemnifying for 
loss of life, etc., due to external, violent, and purely accidental event. Ziolkowski v. 
Continental Casualty Co. (TI1.) : . 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 
466—To constitute accidental means sole cause of injury within accidental policy where disease 
or bodily condition exists prior to accident, it is unnecessary that injury or result thereof 
would have been as severe had disease or bodily condition not existed, and it is sufficient 
if accidental means would have solely caused considerable injury had disease or bodily 
condition not existed, but, if no considerable injury would have resulted had insured not 
en afflicted with existing disease or condition, accidental means is not sole cause « 
injury. Egan v. Travelers’ Ins. Co. (Wis.) 
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§ 467. Lim ese TO TIME OF DEATH OR DISABILITY CAUSED BY 
467—Plaintiff, whose declaration in action on health insurance licy, issued June 17, 
1935, alleged that he became ill with heart trouble on September 30, 1935, could not 
recover benefits thereunder for resulting disability, where policy provided that disability 
resulting from heart trouble should be covered only if disease originated after policy 
had been in force for six months. Hertz v. Mutual Ben. Health & Accident Ass’n 
ep TI 0, ere Mare rete Nar erate: Sik gigi e SR Ee SIS F'E SN a OEE Sine VE SS PER CHE 1692 


XIII. Extent of Loss ond Liability of Insurer. 


' 473. VALUE OF SUBJECT MATTER. 
475. VALUED POLICIES. : 

dys’ Dartics to valued marine policy have agreed on value of property covered, having in 
effect stipulated what damages are to be in event of total loss, and except for cases of 
fraudulent overvaluation, agreed valuation is conclusive on both in respect to rights 
and duties arising from policy, so that in suit thereon insured may not prove a higher 
actual value and insurer may not prove a lower actual value. A®tna Ins. Co. v. 
re LL is Cathe OW GMA SR SRSA GR SOS OREM RSE ER Cee Mr eec cate . 267 

§ 482. SALVAGE. 

482—Amount paid for towage of fishing vessel necessitated by breakdown of engine was 
proper item of recovery under marine policy. Lesicick et ux. v. North River Ins. Co. 





( Wash.) Ae iss a av ORB e dA ORE OE KS ITD RS tke Walaals che os ovcaa te 
§ 483. REPAIRS. - 
§ 484. ——- IN GENERAL. 


484 —Amount of damage to engine clutch, propeller, and pumps of fishing vessel was recover- 
able in action against insurer under marine policy although there was no oe of 
reasonable value of repairs. Lesicick et ux. v. North River Ins. Co. (Wash. ae 1716 

§ 492. DEDUCTIONS AND OFFSETS. 

492—Where insured recovers for loss of vessel from persons at fault and thereafter brings 
suit to compel insurer to honor marine policy, insurer, if liable at all, is liable only for 
balance necessary to afford complete reimbursement to insured. Where owner of vessel 
has collected damages from party responsible for loss and later takes action against 
insurer which has insured hull under valued policy, owner may hold insurer for no 
more than excess of agreed value over net amount collected. AStna Ins. Co. v. United 
Fruit Co. (U. S.) LCRA ESE SLS SAREE EPLESWECOPS- KCEEETDOCKSTCOREEED SSS . 267 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 493. TOTAL LOSS. 
493—Destruction of warehouse building by fire held to result in “total loss’ within valued 
policy statute making amount of insurance in policy conclusive as to amount of loss, 
where nothing remained of building except ashes, rubbish, and a few weakened portions of 
concrete walls of basement, and building lost its specific character and ceased to exist 
as a building. ‘Total loss” occurs justifying recovery of full amount of fire policy if 
a is so far destroyed that no substantial part or portion thereof temains in place 
sages of being utilized to advantage in seteering building a condition in en it was 
ore fire. Grandview Inland Fruit Co. Hartford Fire Ins. Co. _(Wash.) 562 
§ 5 LIMITATION OF LIABILITY ‘BY PROVISIONS OF PO Icy, BY-LAWS 
OR CHARTER. 
(1). In general. 
495(1)—In determining measure of damage under policy insuring against theft of automobile, 





different sections of policy are to be considered together. ankers & eae Ins. Co. 

of New York v. Ellis Green Motor Co. (Tex.) ............c0ceeues 307 
$ 498. VALUE OF PROPERTY DESTROYED. 
§ 500. VALUED POLICIES. B 
500—The valued policy law recognizes fire insurer’s right to limit liability to face of policy 


and insured’s right to fix right of recovery to definite sum in case of total loss. 
Chambers v. North British & Tersantile Ins. Co., Led. (La.) .. ‘ ee 
500—Valued policy law fixes worth of property insured conclusively at valuation written in 
— and in case of total loss such amount is measure of recovery. Valued policy 
was enacted to aid in preventing overinsurance. Quisenberry v. National ue Ins. 
IN C0 Aik ih RO he eer Aaa ots Wire area Pea Me graves oc grige ai eteigie Obes anaes ern ee aeke 881 
§ S01. INSURANCE OF PART OF VALUE. 
501—Purpose of provision of fire policy limiting recovery to three-fourths of value of insured 
property is to — insurer by removing temptation from insured to carry full value 
on property and then to cause it to be burned. Provision of fire policy limiting coverage 
to three-fourths of value of property insured was inapplicable where amount of loss was 
far below value of property, since such provision was intended to prevent burning of 
property ean insured. Bass v. Farmers Mut. Protective Fire Ins. Co. of San pun County 861 
EEN chard os ote cis Gehan, tah nh a MINE a ar cee We wrote a dewied a we eVGA AG oe bier 
§ 502. ‘seeae OF DAMAG E TO PROPERTY, 
502—Where mortgagee takes out fire policy insuring his interest, insurer cannot set up as 
defense to action on policy that insured building has been restored by mortgagor to as 
good condition as before loss. Where mortgagee is insured by mortgagor under standard 
mortgage clause, rights of parties become fixed as of time of fire, and recovery by 
mortgagee is not precluded by fact that mortgagor repaired insured building after fire. 
Pink v. Smith et al. - (Mich.) 1707 
502—Where stolen automobile was found in damaged ‘condition, and, after repairs had 
been made, was worth less than before it was stolen, measure of damages under policy 
insuring against theft held difference in value of the car before it was stolen and after it 
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was recovered and repaired, plus the expense of returning it from the place where it 
was found. Bankers & Shippers Ins. Co. of New York v. Ellis Green Motor Co. (Tex.) 
503. AMOUNT OF INTEREST OF INSURED. 

503—Where interest of insured in property destroyed by fire is less than face of fire policy, 
amount of recovery cannot exceed value of interest of insured in property, whether 
policy is valued policy ander valued policy law, or open policy. As respects fire policy, 
in absence of fraud or mistake, and where not otherwise limited by policy, if insured 
has insurable interest at time policy is obtained and at time of loss, he may recover 
whole amount of loss, not exceeding amount of insurance, regardless of nature or 
extent of his peculiar interest, in view of valued policy law. Where property insured 
under fire policy was decreed to be community property of insured and husband, but 
value thereof exceeded double the value named in the policy, insured could recover value 
named in policy on total destruction of property, notwithstanding valued policy law. 
Chambers v. North British & Mercantile Ins. Co., Ltd. (Ta.) 1176 


GUARANTY AND INDEMNITY INSURANCE. 


(C) 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Provision in automobile liability policy that insurer was not liable unless automobile 
was operated by insured, his paid driver, members of his immediate family, or persons 
acting with his consent, covers operation of automobile by insured’s brother who was 
member of insured’s family and insurer was liable to pay judgment against insured’s 
brother, notwithstanding that there was no privity of contract between judgment 
creditor and insurer. State Farm Mutual Automobile Ins. Co. v. Justis. (Va.) 

§ 512%. EFFECT OF OTHER INSURANCE. 

512%4—Provision of casualty policy that assured should not recover larger proportion of entire 
loss than face amount off policy bore to total amount of valid and collectible insurance 
would be interpreted as ordinary “other insurance” clause as meaning that insurer 
should not be liable for any greater proportion of loss than face amount of policy bore 
to entire amount of insurance. Under provision of casualty policy that insurer should 
only be liable for proportion of loss which face amount of policy bore to “‘total amount 
of collectible and valid insurance,’”’ where total amount of insurance was $300,000, ihsurer 
for $50,000 held liable for only one-sixth of loss, as against contention that quoted 
phrase referred to amount of loss. Provision of casualty policy that insurer should 
only be liable for proportion of loss which face amount of policy bore to “total amount 
of collectible and valid insurance” was intended only to exclude invalid or illegal insur- 
ance, such as insurance which was voidable for misrepresentation, and uncollectible insur- 
ance, such as insurance of insolvent company, from computation of total insurance for 
purposes of apportionment. American Lumbermen’s Mutual Casualty Co. v. Lumber 
Mutual Casualty Ins. Co. (N. Y.) 

§ 514. DAMAGES INCURRED OR PAID. 

514—-Where motorist involved in accident while driving, with owner’s permission, automobile 
covered by public liability insurance, which contained requirement that insured should not 
voluntarily assume any liability, personally made settlement with others involved in 
accident, after having received letter from insurer stating that insurer had made thorough 
investigation of claim and was not interested in it, motorist could not recover from 
insurer amount expended in making settlement, since it was incumbent on motorist to 
remain inactive pending action in court against him. A letter by insurer to motorist 
involved in accident while driving, with owner’s permission, automobile covered by public 
liability insurance, stating that insurer had made investigation of claim and was not inter- 
ested in it was not denial of liability in any event. or equivalent to refusal to defend an 
action against motorist, as respects liability of insurer to motorist for settlement made 
by motorist out of court. contrary to terms of policy, with those involved in accident. 
Kesinver v. Commercial Standard Ins. Co. (Colo.) 1722 
Under compulsory motor vehicle policy by which insurer agreed to pay $5,000 
indemnity, interest, and costs, interest and costs were not included within limit of 
$5.000 where a judement was recovered against insured for $9.000, costs were taxed 
against insured, and interest ran from date of judgement, Where a judgment was 
recovered against insured for injuries sustained in collision occurring while compulsory 
motor vehicle liability policy was in effect, insured was not required to satisfy judgment 
hefore bringing action against insurer for amount of policy plus interest and costs. 
Rrown v. Great American Indemnity Co. (Mass.) 1546 

$14—Under public liability policy, where insurer failed to defend action against insured, 
insured had right to make best possible settlement. St. Paul & Kansas City Short Line 
R. Co. et al. v. United States Fidelity & Guaranty Co. (Mo.) 973 

514—Where motor carrier’s insurer denied liability under liability policy required to be 
carried by statute and refused to defend employee’s action against carrier for injuries, 
carrier, acting in good faith and with due care, had right to enter into cumpronne with 
employee. Continental Casualty Co. v. Shankel. (U. arate ata eddie 


$ 514%. DEFENSE OF ACTIONS. 

51414—Insured’s failure. without just cause or excuse, to appear in court at time of trial of 
action against him for damages, against loss from liability for which he was insured by 
nolicy requiring him to co-operate with insurer in preparation of defense, constitutes 
breach of such co-oneration clause. so as to warrant insurer in disclaiming liability and 
withdrawing from defense of action. Insurer’s unexcused failure to co-operate with 
insurer, as required by automobile truck liability policy, in material respect, releases 
insurer from liability, in absence of fraud, bad faith, or collusion with insured. 
Fischer v. Western & Southern Indemnity Co. (Mo.) 1239 

514%4—In action against liability insurer on judgment recovered against insured, if insurer 
conspired with insured to defeat liability on policy by having insured stay away from 
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trial wherein such judgment was rendered, insured’s nonattendance at trial would be no 
defense, despite policy provision requiring that insured render ever possithe cooperation. 
Bachman v. Monte (American Mut. Liability Ins. Co., Garnishee) '( 

$14%4—Automobile liability policy provision for ‘insured’s co-operation yo not require 
insured to combine with insurer to present aggressive or sham defense, but does require 
insured to make fair and frank disclosure of information reasonably demanded by 
insurer to enable insurer to determine whether there is a genuine defense. Nebraska 
statute providing that breach of warranty or condition shall not avoid policy unless 
breach existed at time of, and contributed to loss held not to deprive automobile liability 
insurer of defense of fraud and lack of good faith on part of imsured and those in 
—- with him to falsify facts of accident. Ohio Casualty Co. of Hamilton, Ohio v. 
NO © SD a a he an ait gee ans ee altar irks Kaas Ceres Sek a's bie tay wie ci ein 

51444—-Under liability policy requiring insured to co-operate with insurer, insured’s refusal to 
sign affidavit for change of venue, stating that fair and impartial trial could not be had, 
was not a failure to co-operate where insured believed the affidavit to be false. Where 
insured charged with failure to co-operate with liability insurer in defense of action 
against him refused to sign affidavit for change of venue after one trial had been had 
on ground that fair and impartial trial could not be had, stating as reason for his refusal 
that he could not truthfully sign it, his statement that ‘the first trial was unfair was no 
evidence that he believed a second trial would be unfair. Continuance of friendly 
relations between insured, person injured by his automobile, and their families did not 
constitute failure to co-operate with liability insurer as required by policy, where he 
furnished full information and did nothing to prevent fair trial. United States Fidelity 
& Guaranty Co. v. Pierson. (U. S. C. C. A.) 

(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Provision of burial policy that if mortician named in policy were changed by insurer 
insured might have face value of policy made payable in cash, but that if insured died 
within six months liability of insurer should be limited to 25 per cent. of face value of 
policy held inoperative, where insurer did not deny liability because of such provision 
when demand was made for funeral, and neither insured nor beneficiary exercised right 
of election under such provision. Booker T. Washington Burial Ins. Co. v. Williams. 


a. 

515—Insured’s accidental death caused by taking overdose of luminal " for ‘nerves ‘or " sleep- 
lessness resulted from purely “accidental means” within double indemnity clause, 
and not from taking “poison” within provision excluding death from poison from clause, 
since “poison” means a substance which in small doses will destroy life, and luminal, 
when properly used, is a medicine, valuable in treatment of nervousness. Equitable 
Life Assur. Soc. of the United States v. Hemenover et al. (Colo.) 

515—Beneficiary held bound by life policy provision limiting insurer’s liability for death of 
insured within two years to return of premium paid, if insured had been treated for 
serious disease. Life & Casualty Ins. &. of Tennssee v. Carter. (Ga. 

§15—Death of insured while underegoing tonsillectomy after having had ether administered 
to him held directly contributed to by disease from which insured was_ suffering, and 
not the result “‘directly and independently of all other ‘causes, of bodily injuries sustained 
through external, violent and accidental means,”’ within double indemnity clause of life 
policy. Ebbert v. Metropolitan Life Ins. Co. (Tl) 

515—Death by heat stroke or heat prostration held result of bodily injury effected solely 
through “external, violent and accidental means” within provision of life policy for 
foveent of additional indemnity for death occurring as result thereof. Bukata v. 

etropolitan Life Ins. Co. (Kan.) een 

515——-Death caused by overdose of barbital taken by insured in ignorance that the amount 
he was taking was a lethal dose, was caused by “accidental means’ within double 


indemnity provision of life policy. Spence et al. v. Equitable Life Assurance Society P 
1 


of the United States. (Kan.) 

515--Under policy providing for additional benefits for accidental death or injury. anything 
not anticipated nor naturally to he expected hy insured as probable result, though 
intentionally inflicted by another, is an “accidental injury.”” the words “accident,” 
“acidental.” and “accidental means” in such nolicies being restricted in apnlication to 
conduct of insured only. Eagan et al. v, Prudential Ins. Co. of America. (Mo.) 

515—-One who voluntarily engages another in deadly combat with lethal weapons and whose 
death ensues from injuries received thereby cannot he said to have heen “accidentally 
killed,” within meaning of life policy allowing double indemnity for death from 
accidental means. Smith v. Metropolitan Life Ins. Co. (Mo.) 

515—-That insured’s death was caused solely by typhoid fever did not preclude recovery 
on double indemnity clause of life policy under exception excluding liability for death 
from disease in any form, where typhoid fever was effected solely through external, 
violent, and accidental means. Under life policy containing double indemnity clause for 
death resulting from bodily injuries effected solelv through external, violent, and acci- 
dental means, cause of death itself is not to be held accidental from mere fact that result 
is “accidental” or is such as not to have been foreseen or expected. U nder life noliev 
containing double indemnity clause for death resulting from bodily injuries effected 
solely through external, violent, and accidental means, where result is produced by means 
unexpected, unintended, and unanticipated, it is “accidental, ” but if act and result pro- 
duced are actor’s exact intention, result is not “accidental.” Death resulting from 
typhoid fever contracted by insured who intentionally drank water not knowing that 
it was polluted, resulted from “bodily injuries effected through external, violent, and 
accidental means” within double indemnity clause of life policy, as against contention 
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that injury was internal and not accidental, and that symptoms were mere manifestations 
and by-product of fever and were not proximate cause of death. Cracked lips of 
insured suffering from typhoid fever effected solely through violent, external, and 
accidental means, were a visible “contusion” or “wound” on the exterior of the body 
within requirement of double indemnity clause of life policy so as to warrant recovery 
thereon for death resulting from fever. A disease which follows and is an incident of an 
accident does not defeat recovery on double indemnity clause of life policy for ‘‘acci- 
dental death’’ even though disease may be direct cause of death. Gasperino v. Prudential 
Ins. Co. of America. (Mo.) 1370 
515—As respects liability of insurer under provision of life policy for payment of increased 
benefit for death resulting from external, violent, and accidental means for death of 
insured who was killed by police officers while pursuing automobile in which insured was 
riding and which officers believed to have been stolen, if property had been taken with 
intention of only using it temporarily and then returning it to owner, it was not larceny, 
and officers were without legal authority to kill insured, since offense was less than 
common-law felony. White v. Metropolitan Life Ins. Co. (N. J.) are 
515—Unintended death of life insured from overdose of veronal taken to relieve earache 
entitled beneficiary to “Accidental Death Benefit” provided by policy for death effected 
solely through external, violent, and “accidental means,” since death was “accidental,” 
and death occurring through “accidental means” was, under the circumstances, the same 
as death occurring by means of accident. Mansbacher v. Prudential Ins. Co. of America. 
Cx. =e) e ° ‘ ° ° 
515—Where insured while engaged in duties as fireman was caught by falling ceiling, was 
enveloped in smoke, soot and burning debris, was internally and externally injured, and 
subsequently contracted pneumonia from which he died, injuries were not due to “gas” 
or “‘vapor” within provision of policy exempting insurer from double indemnity if death 
resulted from inhalation of any kind of gas or vapor, since smoke, soot, and embers could 
not be classed as “gas” or “vapor.” The terms “gas” and “smoke” have different 
meanings. ‘Gas’ has been defined as an aeriform liquid having noxious or poisonous 
qualities while “‘smoke’’ is defined as fine particles of solid matter finely diffused through 
the air. Stuart v. Occidental Life Ins. Co. (Ore.) 
Life policy which provides for double indemnity for accidental injuries resulting in 
death insures against an accidental result as well as death brought about by accidental 
means. Words “accident’”’ and “‘accidental’’ have not acquired any technical meaning 
in law, and, when used in an insurance contract, they are to be construed according to 
the common speech and common usage of people generally. Where injury or death 
follows or results from a voluntary act of insured, and act is one which is not manifestly 
dangerous, but which is ordinarily done or performed without serious consequences to the 
doer, the result is caused by “accidental means.”’ Insured’s death from heatstroke which 
was result of fighting an unexpected fire in insured’s pasture, whether resulting from 
direct rays of sun or from artificial heat, held within coverage of double indemnity 
clause of life policy insuring against death from “bodily injury effected solely through 
external, violent, and accidental means.” Goethe v. New York Life Ins. Co. (S. C.) 186 
515—Under life policy exempting insurer from any liability if death resulted from suicide 
within three years, and requiring payment of only one-half of benefits if death resulted 
from any of specifically named diseases within year and only one-fourth of benefits if 
death resulted from any cause within three months from effective date of policy, insurer 
held liable only for one-fourth of amount of policy where insured died within three 
— from effective date of policy. Sessions vy. National Mut. Ben. Ass’n of Texas. 
(Tex.) ; : escaee ‘ 
Where a laborer working for a compress company in trucking cotton in and around 
the compress and warehouse has no reason to suspect that he might suffer sunstroke and 
there is nothing unusual about his work, his death caused by being overcome with heat 
is due to “accidental means” within a double indemnity rider attached to a life policy. 
American National Ins. Co. v. Bennie. (Tex.) 1103 
Insured’s stab wound, rather than resulting fatal infection, constituted “injuries” 
within double indemnity clause defining death from accident as death resulting solely 
from bodily “injuries” caused directly by external, violent and accidental means and 
“ensuing within 90 days of such injuries,’’”’ and excluding death resulting from or 
caused directly or indirectly by disease or illness, so that death of insured 42 days after 
infection became virulent and 98 days after insured was stabbed was not covered by 
double indemnity clause. Spaunhorst v. Equitable Life Assur. Soc. of United States. 
co. > we 
Under facts disclosing that insured assisted in carrying old bath tub from second floor 
of building and in carrying new tub to second floor, that insured had an attack but 
shortly revived and assisted in moving tub into bathroom, that within five minutes 
thereafter insured collapsed and died from heart attack, but that during the work there 
was no mishap or undue strain thrown on insured other than ordinary strain of weight 
carrying, insured’s death did not result from “bodily injury solely through external, 
violent and accidental means” within life policy providing additional benefits in case of 
insured’s accidental death. Prudential Ins. Co. of America v. Beckwith. (U. S.) 
An insured who was killed by crash of airplane in which he was a fare-paying passenger 
was “engaged as a passenger in aeronautic operations’? within provision of life policy 
harrine recovery of double indemnity if death results from engaging as a passenger or 
otherwise in aeronautic onerations. National Exchange Bank & Trust Co. of Steubenville 


v. New York Life Ins. Co. (U. S.) ; : 1596. 


§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 
$16—Insured may not be regarded as “totally disabled” as of a time when, although sick, 
diseased, injured, or otherwise afflicted, he continues to do his ordinary work or is 
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regularly performing his usual and customary duties. Insured employee, who continued 
his usual work as collector between date of occurrence my! resulting in total dis- 


ability and date of his discharge when insurer’s liability as to his condition terminated, 


at substantially same compensation, was not “totally and permanently disabled,” within 
disability clause of group policy, justifying judgment of nonsuit. Denton v. Prudential 
Ins. Co. of America. (Colo.) .......... Ae pyre 1 ees aaa 
$16—“‘Incapacity” of insured, as used in policy providing for disability payments if insured 
became incapacitated, meant being wholly and permanently unable to do substantiall 
all of material acts that were usually required to be performed in occupation in whic 
insured was engaged or in which he might engage within contemplation of policy in sub- 
stantially the usual manner. New England Mut. Life Ins. Co. v. Huckins. (Fla.) ... 
516—"Total disability,” within policy, exists when insured is totally disabled from 
pursuing usual and customaary duties of —— on which he must depend for a 
living, and a person is “totally disabled” when so incapacitated that substantially all 
of the material activities of any employment are closed to him. Expressions “any occu- 
pation,” and “any work,” within disability provisions of policy, should be construed to 
mean ordinary employment of particular person insured, or such other employment, if 
any, approximating the same livelihood, as the insured might fairly he expected to 
follow, in view of his station, circumstances, and physical and mental capabilities. 
Insured woman who was stenographer at time of issuance of polic roviding for 
disability benefits and who subsequently married and had two children held not ‘“‘totally 
and permanently disabled,” within disability — of policy because prevented from 
performing duties of occupation as stenographer by reason of deafness, where she was 
able to perform duties of housewife and mother. Metropolitan Life Ins. Co. v. McDevitt. 
$16—Total disability claim on group policy could not be defeated by proof of contributory 
negligence, in that insured did not take proper care to safeguard his health, in absence 
of plea to that effect. Metropolitan Life Ins. Co. v. Stalworth. (Ga.) ‘ 
516—‘“lotal and permanent disability’”’ as used in policy does not mean utter helplessness, 
or absolute dependency, or to be without hope of regaining health or becoming improved. 
“Total disability’? as used in policy means inability to do those things which constitute 
all of insured’s occupation or business. ‘‘Permanent disability’? as used in policy means 
continuing and lasting and without termination. Equitable Life Ins. Co. of Iowa v. 


Hauser. (Ky.) 


516—Stipulation in group policy that entire and irrevocable loss of use of both hands or 
both feet or of one hand and one foot shall be deemed to be total and permanent disability 
does not preclude idea that entire and irrevocable loss of use of only one hand or one 
foot might be, to an uneducated and unskilled laborer, total and permanent disability. 
Insurer held liable to employee covered by group life policy containing permanent total 
disability benefits and naming such injuries as loss of use of both hands, though employee 
lost use of only left hand, where due to the fact that he was of low order of mentality 
and illiterate he was for all practical purposes totally disabled. Craten v. A®tna Life 
Ins. Co. of Hartford, Conn. (La.) . 


516—Beneficiary of group policy held not entitled to recover for disability or death of 
insured under clause which provided benefits if insured should become “totally and per- 
manently disabled” or tneapeciintes to extent that he was wholly, continuously, and 
permanently unable to work, where insured worked without claim of disability until 
expiration date of policy, despite fact that during life of policy insured had most of the 
symptoms which, as physicians later declared, demonstrated his disability. Sanders v. 
Pradential Ine. Co. of Amorton. (BMich.) ........ 0.000600 se sens ness Se Be ie 

$16—Under policy providing that no benefits would be paid for “disability resulting from 
violation of law,” that insured was disabled by being struck by stranger with whom 
she had been playing poker for money, as a result of dispute over stranger’s cheatin 
but about half an hour after game had stopped and stranger had left peaceably, hel 
not to preclude recovery, since fight was not a continuous transaction with poker game 
nor probable result thereof, and stranger’s subsequent rage and not game itself was 
proximate cause of injury. Condition in disability benefit clause of policy that benefits 
will not be paid for “disability resulting from violation of law,” will not be given a 
literal meaning, but violation of law must be such as naturally and proximately result 
in injury, materially increasing insurer’s risk, and time elapsing between violation of 
law and injury is factor to be considered. White v. Missouri Ins. Co. (Mo.) 


_ $16—“Totally disabled” within meaning of disability clause of life policy does not require 


that insured be absolutely helpless, but a case is made out by showing that the infirmity 
from which insured suffers has rendered him unable to perform in the usual and cus- 
tomary way substantially all the material acts of an occupation, business, or profession 
he would be able to engage in but for his disabling infirmity. Insurer denying all liability 
for disability benefits under group life policy waived right to invoke defense of six 
months’ waiting period after making of due proof of disability, so as to render insurer 
liable under policy from time of its denial of liability. Barton v. Metropolitan Life 
Ins. Co. (Mo.) ces os seme ce’ A ata date 6 
$16—“Total disability” contemplated by an accident policy, or the disability clause of life 
policy. does not mean, as its literal interpretation would require, a state of absolute 
elplessness, but means — to do all the substantial and material acts necessary 
to the prosecution of the insured’s or, in many instances, any, business or occupation, in 
the customary and usual manner. Heald v. A2tna Life Ins. Co. of Hartford, Conn. (Mo.) 
$16—To recover under policy insuring against “total and permanent disability,”” insured 
need not show that he is absolutely inert and helpless, but need only make question 
for trier of facts by showing that infirmity or disease renders him unable to perform 
in usual and customary way substantially all material acts of occupation, business, or 
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profession he would otherwise be able to engage in. eam v. meenepinnen Life 
Ins. Co. (Mo.) 


516—Provision in life policy for payment ‘of ‘disability. benefits, when insured had become 
totally and permanently disabled from original cause occurring or contracted after first 


annual premium had been paid on Policy held to cover disability caused by disease first 
manifesting itself after payment of first annual premium. From v. General American 
Life Ins. Co. (Nebr.) ‘ae 
516—A life policy a giving insurer right to require due proof of continuance of total 
and permanent disability as prerequisite to continued liability for disability benefits does 
not take from word ‘“‘permanent,’’ as applied to disability, its normal significance. 
Within life policy providing for disability benefits if insured should become wholly and 
“permanently” disabled so as to be wholly continuously and permanently prevented from 
pursuit of any form of mental or manual labor for compensation, the word ‘ ‘permanent,” 


which is an antonym of temporary and transient is used in sense of continuing or 


enduring in the same state, status, place, or the like, without fundamental or marked 
change, not subject to fluctuation or alteration, fixed or intended to be fixed, lasting, 
abiding, staple. Life insurers have right to limit their liability for disabilities, in abence 
of restraining statutory provision. To entitle insured to benefits provided by life policy 
if insured should become wholly and permanently disabled, neither total nor permanent 
disability alone will authorize recovery of benefits, but there must be concurrence of both 
totality and permanence. A life policy provision giving insurer right to require due 
proof of continuance of total and permanent disability as prerequisite to continued 
liability for disability benefits constitutes reservation of right of terminate insurer’s 


liability for benefits, where later developments demonstrate that permanency was but 


seeming, and is reasonable exercise of right of rere contract, not violative of statute 
or public policy, which courts must effectuate. Gusaeff v. John Hancock Mutual Life 
Ins. Co. (N. J.) “ 
516—Under policy providing for payment of benefits on due proof that insured had become 
wholly disabled by bodily injuries or disease, and would be permanently, continuously, 
and wholly prevented thereby for life from engaging in any occupation or employment 
for wage or profit, insured ‘could recover only on proof that he had sustained bodily 
injury or disease, as result of which he was thereafter prevented from engaging in any 
occupation or employment for wage or profit. Appraiser of buildings and construction 
whose work was made more difficult by incurable varicose ulcer of right leg which 


impaired his ability to climb in inspection of buildings requiring that third person be 
hired to do necessary climbing on some occasions held not “wholly prevented for life 


from engaging in any occupation or employment for wage or profit” within coverage 
of policy. Jersey v. Travelers’ Ins. Co. (N. Y.) 


516—In action for total and permanent disability benefits under life policy which pro- 
vided for benefits if disability occurred after policy became effective, wherein insurer 
alleged that insured’s condition of spinal etrehetane ataxia was caused by congenital 
degenerative disease of nervous system, which disease was sustained or contracted many 
years before date of policy, issue was whether insured had in fact contracted disease 
before date of policy, and his knowledge or belief concerning matter at time of 
issuance of policy was immaterial. McKown y. State Mut. Life Assur. Co. of Wor- 
cester, Mass. (Pa.) 

516—In action for total and permanent disability benefits under life policy which | provided 
payment of benefits if disability occurred after insurance took effect, if insured was 
in fact afflicted with disabling disease when insurance became effective, his knowledge or 
lack of knowledge of that fact at time he applied for policy was immaterial. In action 
for total and permanent disability benefits under life policy which provided for benefits 
if disability did not arise from injury or disease occurring before insurance took effect 
“and known to the insured, but not disclosed in the application,” insured’s knowledge 
or lack of knowledge of his physical condition at time of his application was material. 
Guise v. New York Life Ins. Co. (Pa.) 

516—Fact that railroad continued to keep disabled station agent on its pay roll held not 
ground for denying agent total and permanent disability benefits under group policy. 
Metropolitan Life Ins. Co. v. Green. (Tex.) 

516—In action on policy providing for benefits if insured were “disabled from engaging in 
any gainful occupation, or from performing any work, or, from conducting any business 
for compensation or profit,” instruction that such provision meant inability to do sub- 
stantial portion of usual tasks of workman in such manner as to procure and retain 
employment held not error, since literal construction would not be adopted where it 
would provide only negligible, if any, insurance. Ordinarily, policy requiring payment 
for “total disability” is not one of indemnity against loss of income, but against loss of 
capacity to work, and “total disability’ depends chiefly on peculiar circumstances of each 
case and on nature of occupation or employment and capabilities of person injured, and 
does not mean absolute physical disability of insured to transact any business pertaining 
to his occupation, but exists if he is unable to do any > oe portion of work con- 
nected therewith. Home Ben. Ass’n v. Springer. (Tex. 

516—Where disability clause of life policy provided for Vermehess of disability payments at 
commencement of disability but not more than six months prior to receipt of reauired 
proof and insurer had waived proof of disability, insured held entitled to disability 
payments from date of commencement of disability but not for more than six months 
prior to time of waiver. Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) 


§ 518. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 


518—-Under certificate whereby association agreed on insured’s death to levy assessment of 
$1 on each member of association and pay amount realized to beneficiary except that 
amount so paid should not exceed sum of $1,350, beneficiary was entitled to receive 
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$1,350 from association, in view of statute requiring certificate to specify exact sum 
which association promised to pay. Walton v. Vogts et al. (Mo.) : 

518—Where it appeared that mutual benefit association had failed to make any assessment 
against members on death of member as it should have done if certificate were an enforce- 
able obligation, liability of association was not limited to amount realized from assessments 
from members, but amount representing total number of members in good standing at 
time ae death of insured multiplied by $1 would be recoverable. Protective Mut. Sone 
Ass’n_v. McCuistion et al. (Tex.) 

§ 519. "PARTICIPATION DIVIDENDS OR PROFITS. 

5 —— IN GENERAL. 

§20—Under 20- -year payment life policy providing for payment of dividends, or, if dividends 
remained unpaid, for paid-up insurance at end of 14 years equal to face value of policy, 
or for endowment insurance at end of 20 years, and containing table of ‘cash balances” 
applicable on payment of annual premiums without withdrawal of dividends after 14 
years, where insured paid 19 annual premiums and received no didvidends, insurer 
held a for cash balance shown by oer as well as for face value of policy. Ardoin 
et al. v. Great Southern Life Ins. Co. (La.) ; 

521. ——- POLICIES IN MUTUAL COMPANIES. 

§21—The divisible surplus, payable to holders of both ordirary mutual life insurance 
policies and supplementary contracts for disability benefits, should be apportioned 
accerding to each holder’s contribution thereto, though provision for such benefits is 
printed on statutory rider form, attached to and made part of policy, and not as integral 
vart thereof; such policy, with guoslementery contract, a: single instrument. 

ubin v. Metropolitan Life Ins. Co. , ee 1401 


(E) ACCIDENT AND HEALTH inane. 


§ 524. TOTAL DISABILITY. 

§24—Under accident policy providing for specified payments for enumerated losses including 
loss of hand and that, if injury did not result in any of losses enumerated but totally 
disabled insured, insurer would pay weekly indemnity, insured who suffered total 
permanent disability as incident result of loss of hand held entitled to recover only 
amount specified for such loss, and not weekly indemnity for total disability, under 
second provision of policy. Hudson y. Travelers’ Ins. Co. (Kan.) 

524—In action to recover for total disability under accident policy, court properly refused 
insurer’s requested instruction to the effect that insured was only partially and not 
wholly disabled if he was able to perform any one of the substantial duties pertaining 
to his occupation. Correlation between total disability clause and partial disability clause 
in accident policy could not be changed by substitution in total disability clause, to make 
that provision valid, without giving to the partial disability clause a legal effect that 
would preserve the correlation and harmony formerly existing between them. Provision 
in accident policy that total disability nea could be recovered only if injury pre- 


vented insured from performing “any and every i pertaining to his occupation, 


with respect of the phrase “any and every” was invalid, and the provision containing it 
must be construed so as to make the provision effective. ‘Total disability’? contemplated 
by an accident policy, or the disability clause of life policy, does not mean, as its literal 
interpretation would require, a state of absolute helplessness, but means inability to 
do all the substantial and material acts necessary to the prosecution of the insured’ . or, 
in many instances, any, business or occupation, in the customary and usual manner. Tota 
disability clause in accident policy providing that total disability benefits could be 
recovered only if injuries prevented insured from performing “any and every duty” 
ertaining to his occupation, wherein the phrase “any and every duty’? was construed 
udicially to mean “any and every substantial duty,” held correlative and harmonious 
with partial disability clause allowing recovery for such disability as would prevent the 
performance of one or more important daily duties eae to the occupation. Heald 
v. Etna Life Ins. Co. of Hartford, Conn. (Mo.) Retan 

§24—LL.iteral interpretation of term “total disability” in accident policy implying utter 
mental and physical helplessness as condition of liability will not be adopted, where 
it would result in unreasonable and unjust forfeiture of insurance. Serven v. Metro- 
politan Life Ins. Co. (Neb.) 

524—Insured suffering from bursitis, painfully affecting use of right arm, ‘and mild form 
of diabetes, and whose condition was such that he was advised to refrain from performance 
of duties of employment as manager and officer of corporations owning real estate, and 
of construction company engaged in renovation work of which he was active manager, 
held so disabled by disease as to be prevented from performance of duties pertaining 
to his occupation, within coverage of health and _ policy. Klosk v. Equitable 
Life Assurance Society of the United States. (N. Y. : 

524—“Total disability,” within accident policy, does not mean absolute physical inability 
to transact any kind of business pertaining to insured’s occupation, but exists though 
insured may be able to perform a few occasional or trivial acts relating to her occupation, 
if insured is unable to do any substantial portion of her work. Mid-Continent Life Ins. 
Co. v. Bean. (Okla.) 

524—In action by insured on accident policy for total ‘disability, court ‘properly fixed insured’s 
weekly indemnity at ordinary rate rather than at increased rate under accumulated 
benefits provision, where accumulated benefits provision clearly related to principal sum 
rather than to periodic indemnity. Egan v. Travelers’ Ins. Co. (Wis.) . 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—Policy provisions requiring that insured be confined to bed or to house and there 
attended by physician before sick benefits can be recovered are liberally construed in 
favor of insured. An insured was entitled to sick benefits under policy providing therefor 
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when insured is necessarily “confined to bed” and “there” visited hy physician, although 
insured walked to physician’s office unassisted for treatments, where only beneficial 
treatment for insured’s disease was a drug which made it impossible for insured to remain 
comfortably in bed, without administration of drug, insured would be helpless and forced 
to remain in bed, and, with or without treatment insured could not engage in any 


remunerative employment. A provision of a policy for sick benefit to insured necessarily 
“confined to bed” and “there visited professionally by physician” is intended more as 
—— against malingerers than as ra einen to right of recovery. National 


Life & Accident Ins. Co. v. Armstrong. n) 

§ 528. IMMEDIATE, CONTINUOUS OR PERN ANENT DISABILITY. 

528—Under policy not entitling insured to disability benefits until she became wholly and 
permanently disabled but providing that total disability was presumed permanent when it 
existed for three months and that first monthly payment should be payable upon receipt 
cf due proof of disability, insured, who was injured June 23, 1930, and who returned to 
work inefficiently to October 10, and then went to a hospital and recovered by February 
2, 1931, was not entitled to recover disability benefits from time of injury and was 
properly awarded but one month’s disability benefit commencing early in January, where 
insurer was advised by insured on December 30 that insured claimed total disability 
benefits since October 12 and in filling out blank fixed the last date on which she did 


840 


any work as October 10 which blanks reached insurer January 2. Clarke v. Reena, 


Life Assur. Society of the United States. (Colo.) 

528—Liability for benefits under a policy in case insured should be unable to perform 
any work for profit by reason of bodily injury or disease was not limited by cessation 
clause that insurer’s obligations should cease if insured should become able to perform 
any work or follow any occupation whatsoever. Provision of disability policy entitling 
insured to total disability benefits if permanently, continuously, and wholly prevented 
from performing any work for profit or from following any gainful occupation because 
of bodily injury or disease, means inability to do all substantial and material acts 
required in prosecution of insured’s business in his customary and usual manner. 
Election of insured pharmacist, who was completely paralyzed below waist, to office of 
county treasurer. and his subsequent holding of office, held not to constitute following 
of an occupation for profit so as to defeat his right to total disability benefits under 
disability policy providing for such benefits in case insured should be wholly prevented 
from performing any work for profit or following any onan oan Woods v. 
Central States Life Ins. Co. (Nebr.) 

528—Unsuccessful attempt of insured to return to usual "work, even ‘though some of duties 
are performed in agony and pain, does not conclusively negative continuous total dis- 
ability. Serven v. Metropolitan Life Ins. Co. (Neb.) 

§ 530. LIMITATION OF PIA BILITY BY PROVISIONS OF POLICY. 

530—Under total disability provision of accident policy that all indemnities accruing after 
insured’s fifty-fifth birthday should be automatically reduced one-third, word “accruing” 
related to time when monthly indemnities became due and payable, if ever, from month 
to month, and when a cause of action should accrue in insured to enforce his claim therefor. 
Where accident policy unequivocally fixed monthly indemnities for total permanent 
disability at $100, and such provision was not made subject to any other provisions of 
policy except those requiring payment of premiums and those relating to aggregate amount 
of indemnities, additional provision undertaking to reduce amount of indemnities held 
repugnant to remainder of policy and ineffective to effect such reduction. Boillot v. 


Income Guaranty Co. (Mo.) 


§ 531. CLASSIFICATION OF RISK. ae ; 
531—Under policy providing for modification if insured was injured after changing his 


occupation to one classified as more hazardous or while doing act pertaining to occupation 
so class'fied except ordinary duties around residence or while engaged in recreation, 
in which event insurer would pay indemnity fixed for such more hazardous occupation, 
where insured changed to more hazardous occupation, fact that he died accidentally 
while fishing did not make insurer liable for more than indemnity provided for such 
more hazardous occupation. Funk v. Aétna Life Ins. Co. of Hartford, Conn. (U. S.) 
§ 531%. EFFECT OF OTHER INSURANCE. 
531%4—Life policies covering death by accident and containing disability benefit provisions 
covered same loss as health and accident policy covering death by accident and containing 
disability benefit provisions within standard pro-ration clause, as respects rights under 
health and accident policy of totally disabled insured who had stated in application 
that she carried no other accident or health insurance. Under standard pro- 
ration clause, insurer may avail itself of limitation of liability therein reserved regardless 
of correctness of answers in application for policy under which recovery is sought and 
even though answers do not void policy, if it is disclosed that insured had existing 
insurance, or afterwards acquired insurance, covering same loss and gave no notice thereof. 
Gilbert v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. (N. M.) 


XIV. Notice and Proof of Loss. 

§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Under an insurance policy providing for disability benefits to be “effective” on receipt 
of due proof that insured is totally and permanently disabled, the first payment to be 
payable on receipt of proof of disability and subsequent payments monthly thereafter, 
payments are not due for a period before proof was made though actual disability had 
existed for approximately five years. The term “effective” as it relates to disability 
benefits does not differ in meaning from the same term when applied to the policy itself. 
It means that the right to the benefits does not go into effect until the prerequisites 
occur. Equitable Life Assurance Soc. of the United States v. Adams. (Ga.) 

$33—Purpose of furnishing proof of loss under policy is to provide insurer with information 
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fm — it may determine its liability. Midland National Life Ins. Co. v. Wilson. 
inn. ‘ 
$33—Where liability under policy has become fixed by loss within range of responsibility 
: assumed, courts are reluctant to strictly construe conditions prescribing formal requisites 
for making accrued right available; but, where claim_is matured by giving of notice, 
more strict construction is given such conditions. Butler et al. v. Eureka Security 
Fire & Marine Ins. Co. et al. i ; eS 
§ 535. NECESSITY OF NOTICE. 
535—Notice and proof of disability required by policy is of the essence of the contract, for 
reason that insurer is entitled to investigate circumstances while fresh, and to make 
timely defense to any claim filed. American Central Life Ins. Co. v. Palmer. (Ark.). 
§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSs. 
$36—Notice and proof of disability required by policy is of the essence of the contract, for 
reason that insurer is entitled to investigate circumstances while fresh, and to make timely 
defense to any claim filed. American Central Life Ins. Co. v. Palmer. (Ark.)... 
536—Requirement of provision of policy for payment of disability benefits that insurer be 
furnished due proof of disability was condition precedent to recovery on policy. Jersey 
v. Travelers’ Ins. Co. (N. Y. fa ine ean aie S eNel ep Cie ath «oo hinavars 
536—Under group life and disability policy and certificate requiring, as condition of recovery, 
that proof of disability be presented within one year from date of commencement of 
disability, presentation of proofs was condition precedent to right to disability benefits, 
and period of one year was reasonable and yalid limitation. Bahas v. Equitable Life 
Assurance Society of the United States. (Pa.) 
§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 
537—-In action against additional assured wherein automobile liability insurer was garnisheed, 
insurer could not complain of lack of notice of accident from additional assured, where 
named assured, a codefendant, gave due notice and garnishee defended named assured 
in the action, since purpose of requiring proof of loss is to provide insurer with infor- 
mation from which it may determine its liability. Knudson v. Anderson et al. (Builders 
ers & Manufacturers Mut. Casualty Co. et al., Garnishees). (Minn.) 5 
537—As respects automobile liability policy, third party beneficiary may give notice required 
as condition to insurer’s liability. 
{ Co. et al. 
§ 539. 
(1). In general. 
539(1)-—Conditions in life policy with disability benefits as to payment of premiums, and 
requiring that notice of claim be given before default, are P the very essence and sub- 
stance of policy, and even equity court cannot grant relief for failure to comply with 
explicit and stipulated requirements of policy setting up conditions precedent to grant- 
ing of any relief. That insured, claiming benefits for total disability under life policy 
with disability benefits, gave notice and proof of disability before his premium was in 
default, was a “condition precedent” to his right of recovery, where policy required 
notice of claim be given before default in payment of premiums. Berry v. Acacia 
Mut. Life Ass’n. (Ariz.) 
539(1)—Holder of certificate of burial 
for whom funeral benefits would be paid was required within twenty-four hours after 
death need take only such steps to give notice of death as a reasonably prudent man 
would have done under the circumstances. Arkansas Burial Society v. Hough. (Ark.) 
539(1)—Provision of health insurance policy that notice of insured’s sickness might be 
given insurer as soon as reasonably possible, if not reasonably possible to give it within 
time provided in policy, held not to relieve insured from necessity of furnishing proof 
of loss within ninety days after termination of period for which insurer was liable, as 
required by policy; notice provision not referring to filing of proof of loss and insured 
being able within such ninety-day period to do things indicating that he was well enough 
to furnish proof within such time. Smith v. Mutual Ben. Health & Accident Ass’n. (Mo.) 
539(1)—As respects public liability policy, insured is not required to give insurer notice 
until it appears to person of reasonable care and prudence that possible liability of 
insured might exist. Insured, which gave notice to insurer under public liability policy on 
learning of action against coinsured, could recover on policy whether or not other parties 
insured gave reasonable notice. St. Paul & Kansas City Short Line R. Co. et al. v. 
United States Fidelity & Guaranty Co. (Mo.) . : : 
539(1)—Under employers’ liability policies indemnifying employer against lia 
by law for damages on account of injuries sustained by employees, employer of employee 
who suffers partial paralysis resulting from lead poisoning need not give insurer notice 
until such time as facts of injury and its progress suggest to reasonable person possible 
liability of insurer. Soukop v. Employers’ Liability Assurance Corporation, Ltd. _(Mo.) 1741 
539(1)—Under group life and disability policy and certificate, requiring. as condition of 
recovery, that proof of disability be presented within one year from date of commence- 
ment of disability. presentation of proofs was condition precedent to right to disability 
benefits, and period of one year was reasonable and valid limitation. Bahas v. Equit- 
able Life Assurance Society of the United States. (Pa.) ; ‘ . 1416 
539(1)—In action on automobile policy covering injuries to persons caused operation of 
school bus, notice of accident to principal of school which injured child attended, and to bus 
operator, was not notice to insured county or school board such as would charge them 
with duty of informing insurer of accident. Butler et al. v. Eureka Security Fire & 
Marine Ins. Co. et al. (U. S.) ass sn ehh wwe ee . . 924 
539(1)—Where insured’s injuries necessitated hospitalization and caused delirium, and, after 
exniration of 20 days allowed by policy within which to give notice of injury, insured 
told his physician to give notice. physician became insured’s agent, and under terms of 


1852 





Topical Index 


policy notice was sufficient only if given by physician as soon is wt was reasonably 


possible for insured to have given notice. Glens Falls Indemnity Co. v. Harris. (Va.).1152 


(3). “Immediate” notice. 
539(3)—‘‘Immediate written notice’ of accident, claim, or suit, required by automobile 
liability policy, is relative term meaning reasonable notice. Insured county’s notice to 
insurer 30 days after accident on school bus to child complied with automobile liability 
policy requiring “immediate written notice” if reasonably possible, where county officials 
gave notice immediately on learning of accident, even though insured school bus operator, 
and —- of school attended by injured child, had prior notice. Butler et al. v. ane 
Security Fire & Marine Ins. Co, et al. 
539(3)—Notice to insurer of disability held to comply with group policy provision ’ for 
“immediate’”’ written notice, although insured gave notice during week following termina- 
tion of emplyoment and stated therein that Monday following termination of employment 
was time when he was first unable to work, where preceding Saturday was last day on 
which insured worked. Metropolitan Life Ins, Co. v. Stalworth. (Ga.) 
(4). Furnishing proofs forthwith. 
539(4)—Where_ indemnity policy requires insured to give prompt notice of accident, delay 
of more than eleven months between accident and giving such notice is breach of 
contract, prejudicial to insurer as matter of law, and precludes recovery on policy unless 
insurer waives compliance with such condition. Distributors Packing Co. v. Pacific 
Indemnity Co. (Cal.) ; eo oe 
(5). Effect of failure or delay. 
$39($)—Under certificate of burial society providing that notice was to be given of any 
death for which benefits were provided within twenty-four hours, that society would 
furnish mortuary and burial benefits, and that if such benefits were furnished through 
any other than a designated mortuary, the holder would receive 90 per cent. of benefits 
provided, certificate holder held entitled, on death of his mother, to select a mortuary 
other than that named in certificate, as against contention that there was no intent to 
pay certificate holder any money, but to furnish benefits, and that a prerequisite therefor 
was that society be given notice where no notice was given because of failure of society 
to have some one in its office to receive notice though it had actual notice thereof. 
Failure of certificate holder to give notice to burial society of death of holder’s mother 
as required by certificate, held not to preclude recovery on certificate, where an effort 
had been made to notify society shortly after mother’ s death, and failure to do so was 
because there was no one at society’s office to receive the notice, society had actual 
notice of mother’s death from newspaper, and no purpose could be served by giving 
notice thereafter. Arkansas Burial Society v. Hough. (Ark.) 
539(S)—Where insurer failed to M caige in public liability policy for forfeiture on insured’s 
failure to give notice of accident, claim, and suit, court would not read forfeiture pro- 
vision into policy. Public liability policy would not be avoided for lack of notice as 


sountves by i, in absence of proof of actual prejudice, which would not be presumed 


from mere delay in giving notice. In suit to reform and to recover on public liability 
policy, defended on ground of failure to give notice of claim supporting liability, and 
failure to make claim against insured railroad construction company’s sub-contractor, 
who was insured by insolvent insurer, where insurer had ample notice to attempt to 
defend action against insured railroad, made no request for information or investigation, 
and made no claim against sub-contractor, insurer was not prejudiced and could not rely 
on such defense. St. Paul & Kansas City Short ime R. : et al. v. United States 
Fidelity & Guaranty Co. (Mo.) epee ae 
(6). Excuses for failure or delay. 

539(6)—Proof of total and permanent disability of insured before default in payment of 
premiums, required to be given as condition precedent to right of recovery under life 
policy with disability benefits, held excused, where performance of condition precedent 
was impossible by reason of insured’s mental incapacity, in absence of provision that 
oe or impossibility should not excuse insured. Berry v. Acacia Mut. Life Ass’n. 

riz vee aad 

539(6)—The fact that insured had obtained a , Joan ona policy and did not ha ve possession 
of the policy when a disability occurred did not excuse compliance on his part with 
the conditions and requirements of the policy as to furnishing proofs of disability in 
order to be entitled to disability benefits and waiver of premiums. Equitable Life 
Assur. Society of the United States v. Adams. (Ga.) 

539(6)—Where total disability for which insurance benefit is claimed consists of insanity, 
such as to disable insured from giving insurer required notice of disability, giving such 
notice is excused notwithstanding policy provision requiring it. Hickman et al. v. Pan- 
American Life Ins. Co. (La.) ‘ : ; 

539(6)—-Condition precedent in life volicy providing death and disability benefits requiring 
proof of disability is excused’ where its performance is impossible, as where insured is 
insane during the period when proof should have been furnished. John Hancock Mutual 
Life Ins. Co. v. De Costa. (U. S.) 

539(6)—In determining whether owner has given notice df accident within reasonable time 
as required by automobile liability policy, time during which insured did not know of 
accident should not be calculated against him. Under automobile liability policy requiring 
insured to give immediate written notice of accident if reasonably possible, where 
insurer’s identity was withheld from beneficiary no notice from beneficiary was necessary. 
Butler et al. v. Eureka Security Fire & Marine Ins. Co. et al. (U. S.) 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(3). Statement of interest. 

542(3)—The “interest” referred to in proof of fire loss in connection with ownership of 

property refers to an insurable interest and does not include a judgment creditor. 
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Insured’s failure to list judgment, allegedly constituting incumbrance, in affidavit in proof 
of loss concerning ownership of property, did not defeat insurer’s liability on ground 
that affidavit was false. Sands v. Bankers’ Fire Ins. Co. (Va.) 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 7” 

543—Notice and proof of disability required by policy, although a binding provision, need not 
convince insurer, but must justify the presumption of disability to an intelligent judg- 
ment, reasonably and fairly exercised. American Central Life Ins. Co. v. Palmer. 

543—Under policy insuring against death from accidental means which provided that notice 
of death must be filed, where beneficiary in claim indicated that insured died of heart 
disease and did not correct or supplement such report so that it would appear that event 
on which insurer’s liabilit iesanled had occurred, there was a failure to comply with 
requirements of policy me A precluded beneficiary’s recovery. _Requirements of proof 
of occurrence, character and extent of loss for which claim is made under a policy is 
to enable the insurer to form an intelligent estimate of its rights and liabilities. Baba 
v. Mutual Ben. Health & Acc. Ass’n. (Mich.) 

543—Purpose of proof of disability is to inform insurer of particulars of disability and give 
it data necessary to determine its liability. Boillot v. Income Guaranty Co. (Mo.).... 

543—Under group life and disability policy and certificate, requiring, as condition of recovery, 
that proof of disability be presented within one year from commencement of disability, 
mere notice that insured had suffered accident or was ill was not sufficient. Bahas v. 
Equitable Life Assurance Society of the United States. (Pa.) . 1416 

543—Purpose of proof of death is to enable insurer to form intelligent estimate of its rights 
and liabilities under its life policy, and, unless fixed by policy, there is no precise 
standard to which proof must conform. Tyrrell v. Prudential Ins. Co. of America. (Vt.) 795 

543—Insurer could not contend that letter, which stated that insured’s mind was gone 
and that he was permanently disabled and which requested a doctor to be sent to 
examine insured, and that explanation of rights under life policy be given, did not comply 
with requirement of due proof where policy did not define due proof. John Hancock 
Mutual Life Ins. Co. v. De Costa. (ty. * : : 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—In action on burial policy which was void if insured had pulmonary tuberculosis on 
delivery thereof, certificate of physician that insured had such disease when policy was 
issued, filed with proof of death, was merely prima facie true, and was not conclusive 
against beneficiary, who could offer testimony that insured was in good health on delivery 
of policy: Booker T. Washington Burial Ins. Co. v. Williams, (Ala.) ‘ “ane 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—In action on standard schedule fire policy which was to be void for insured’s fraud 
or false swearing regarding insured dwelling and personalty, under evidence that 
insured grossly overvalued personalty, stated that he had had piano five or six years, 
whereas he had it twenty years, and claimed loss of silver which was not in dwelling, 
insured could not recover for loss of personalty. Under standard schedule fire policy 
which was to be void for insured’s fraud or false swearing regarding property insured, 
where false statements were knowingly and willfully made by insured, intent to deceive 
would be implied. Claxton et ux. v. Fidelity & Guaranty Fire Corporation. (Miss.)..1181 

(2). Entire or severable contracts. 

553(2)—A standard schedule fire policy which was to be void for insured’s fraud or false 
swearing regarding insured dwelling and personalty, was divisible, and hence insured’s 
fraud in grossly overvaluating personalty, which avoided policy as to personalty, did 
not avoid policy as to dwelling. Claxton et ux. v. Fidelity & Guaranty Fire 
Corporation. (Miss.) . aay 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 

S. 555. IN GENERAL. 

555—-A statement by some one who answered ’phone at employer’s place of business that 
employee’s insurance under group policy had been canceled about six months ago, in 
response to alleged ’phone call of employer’s daughter, was not a waiver of proof of 
claim. TLukaswiecz v. General American Life Ins. Co. (Mich.) 1637 

§ 556. —— POWERS OF OFFICERS OR AGENTS. 

(1). In general. 

556(1)—Insured failing to furnish proof of loss within time required by health insurance 
policy held not entitled to maintain suit thereon, though insurer’s local collecting agent 
told insured that he might withhold such proof until he had fully recovered from his 
illness and returned to work. Character of business intrusted by insurer to mere 
collector, not authorized to make insurance contracts, issue, countersign, or deliver policies 
or adjust losses, did not authorize him to waive provision of health insurance policy as to 
time for filing proofs of loss. Smith v. Mutual Ben. Health & Accident Ass’n. (Mo.) 

556(1)—-Where insurer issued group policy and disability policy to employees’ association and 
certificate to employee, requiring proof of disability within one year after its commence- 
ment, and providing that only certain officers of insurer might waive insurer’s rights. 
association was required, under policy, to furnish information relating to eligibility of 
employees for insurance, association furnished blanks for claims, and requested blanks 
for proofs from insurer, investigated claims, and made recommendations to insurer, and. 
on receiving notice of employee’s condition eighteen months after commencement of 
disability, insurer advised employee to take up matter with association, association was 
“agent” of employees, and not of insurer, and employee could not recover from insurer 
because of association’s waiver of proof of disability. Bahas v. Equitable Life Assur- 
ance Society of the United States. (Pa.) 1 
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556(1)—-After loss has been suffered under policy, provision therein that waiver or extension 
of time for giving notice of loss or for filing proof thereof must be in writing will not 
prevent oral waiver or extension of time from being valid and binding on insurer, if 
given to insured by any authorized representative of insurer. Any o cer or agent of 
insurer who has power to accept proofs of loss and to deal with insured in settlement of 
claim has power to waive notice of proofs or any defect therein, and in absence of a 


known limitation upon his power, insured may safely rely upon his words and conduct. 
Hawkins v. Agricultural Ins. Co. 5 


(R. I.) 
§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 

558(1)—-Acceptance of premiums by life insurer, after receiving notice of insured’ s absence 
or disappearance for fourteen years without being heard of, constituted waiver of policy 
requirement for giving of notice of death within particular or reasonable time thereafter. 
American National Ins. Co. v. Parker. (Ga.) 

(3). Requiring proofs as waiver of notice. 

558(3)—Request by life insurer, after notice of claim of beneficiary based on insured’s 
absence or disappearance for more than seven years for supplementary affidavit setting 
out relevant facts held to waive compliance with policy provision for_due proof of 
death on blanks furnished by insurer. American National Ins. Co. v. Parker. (Ga.) 

(4). Failure to furnish blanks. 

558(4)—Under policy insuring against death from accidental means, and providing for notice 
of claim to be given insurer, insurer’s failure to issue forms within fifteen days as 
required by policy after notice given by beneficiary by telephone and written claim showing 
death to have resulted from heart disease was not waiver of provision for proof of loss. 
Baba v. Mutual Ben. Health & Acc. Ass’n. (Mich.) 

§ 559. —— DENIAI, OF LIABILITY. 

(2). Life and accident insurance. 

$59(2)—Where insurer’s adjuster, during time within which employee, covered by group life 
policy containing permanent total disability benefits, should have given satisfactory 
evidence of his permanent and total disability, wrote letters denying liability on ground 
that employee was not permanently and totally disabled, letters constituted waiver 
of insurer of right to complain of want of such evidence. Craten v. Aétna Life Ins. 
Co. of Hartford, Conn. (La.) 

559(2)—Insurer denying liability for disability benefits of accident policy ¢ on ground of non- 
existence of disability within coverage of policy could not interpose defense of lack of 
notice under contract after commencement of action on policy. Serven v. Metropolitan 
Life Ins. Co. (Neb.) 

§59(2)-—Letter from liability insurer to insured quoting provision of policy and in effect 
denying liability as excluded thereby waived prior default by insured in giving notice and 
furnishing proofs of loss. John Alt Furniture Co. v. Maryland Casualty Co. (U. S.) 

§ 560. ——- FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 

(1). In general. 

560(1)—In action on life policy, where insurer failed for practically four years to question 
sufficiency of proof of death, made on insurer’s blank and to insurer’s representative, 
insurer could not complain of instruction permitting recovery of interest from time 
subsequent to making of such proof of death, since if proof was insufficient, insurer 
waived further proof, cause of action arose,-and interest began to run. Where bona fide 
attempt to comply with requirement of life policy as to proof of death has been made, 
insurer must point out defects therein if it would rely on them, and where attempted 
proof is made on printed form furnished by insurer, and is not objected to for want of 
definiteness or sufficiency, insurer may not complain of defects. Tyrrell v. Prudential 
Ins. Co. of America. (Vt.) ; 

(3). Specifying ground of objection as waiver of other ‘grounds. 
560(3)—Statements in letters by insurer to effect, that insured was not then entitled to 
total permanent disability benefits and insurer’s failure to send requested blanks for 
making proof of loss held to establish waiver of proof of claim for Caan benefits. 
Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) : 


XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 

566—Where automobile fire policy provided that amount of loss should be ascertained by 
insured and insurer by mutual agreement and that loss should be paid to insured and 
to mortgagee, mortgagee of insured automobile was hound by terms thereof and could 
not maintain action against insurer which had tendered payment of amount of loss 
ascertained by agreement with insured. Deruy Motor Co. v. Insurance Co. of North 
America. (Kan.) 


1 
§ 567. ila 4 OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


567—By-laws of hail insurance company providing that, on failure of parties to agree on 
amount of loss, three arbitrators should be appointed to appraise loss, expenses of 
arbitration to be paid equally by parties, held to provide for arbitration rather than 


ogproient, though word “appraisal” was used. Corder v. enna ae Hail inn. = 
ich 


§ 572. PROCEEDINGS ON APPRAISAL OR ARBITR ATIONS. 

572—Appraisers appointed to determine loss resulting from total destruction of insured 
building by fire should hold a hearing at which sworn testimony may be presented by 
parties interested, though such hearing need not be conducted in accordance with strict 
rules of procedure ours admissibility of evidence prevailing in court hearings or 
trials. Gregory et al. v. Pawtucket Mutual Fire Ins. Co. et al. 
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§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(2). Irregularities in proceedings. 

574(2)—An award made by experts in building construction, appointed as appraisers and 
umpire to determine loss resulting from almost total destruction of insured house by 
fire, was properly vacated, where award was based, not on sworn testimony or admissions 
of parties interested, but almost entirely on examinations made by experts after fire 
and on unsworn information obtained by them. Gregory et al. v. Fuwrertet Mutual 
Pate Tee Ga OG BD dion os vec scence : 

(3). Partiality or other ‘misconduct of arbitrators or "appraisers, 

574(3)—Award by arbitrators of amount of loss under insurance policy may be impeached 
in ¢quity for fraud, partiality, misconduct, or mistake. Arbitration of amount of loss 
of crops under hail policy held properly set aside on ground of fraud on insured, where 
arbitrators based figures on examination insufficient to ora fair appraisal of damages. 
Corder v.. Michigan Mutual Hail Ins. Ca (Bich) 0... wee cect cece eceeene 

(5.) Effect of award in gener. 

574(5)—“ Senne value” of property as of date of fire, as used in report of arbitrators appointed 
by court in action on fire policy, held synonymous with “actual cash value” as used in 
policy. J. Purdy Cope Hotels Co. et al. v. Fidelity-Phenix Fire Ins. Co. (Pa.) 

(7 Actions to set aside award. 

574(7)—The superior court, which properly vacated appraisers’ award of loss resulting 
from destruction of insured house by fire in equity suit, had right and power to deter- 
mine amount of loss and sum recoverable under fire policies and to authorize issuance 
of executions therefor, especially where policiés of two insurers were involved, and 
agreed statement of facts stated that loss was in issue in_ suit. The superior court, 
which property vacated appraisers’ award of loss resulting from destruction of insured 
house by fire in equity suit, improperly determined amount of loss, though it had power 
to do so, where insurers’ counsel did not introduce evidence on issue of correct amount 
of loss because of ambiguity of pleadings, since insurers were entitled to introduce 
such evidence, and complaining parties were entitled % “a rebutting evidence. 
Gregory et al v. Pawtucket Mutual Fire Ins. Co. et al. 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT. ‘OR ARBITRATION. 

(2). By denial of liability. 
576(2)—In action on fire policy, insurer’s denial of any liability held to waive provisions of 
— requiring arbitration as to amount of loss. Bass v. yermene we. Protective wire 
Co. of San Joaquin County et al. (Cal.) .. fac 
(3). As to defects and objections. 

576(3)—Fact that adjuster of insurer had superior knowledge and dominated arbitration 
proceedings to arbitrate loss under hail policy held not to have imposed duty on insured 
to make formal objections to arbitration proceedings on penalty of waiving improper 
procedure. Corder v. Michigan Mutual Hail Ins. Co. (Mich.) ; 

' 579. SETTLEMENT BETWEEN PARTIES. 

579—A claim for full amount of life policy is not discharged by acceptance of a sum equal 
to premiums paid, tendered under terms of policy, since payment of amount admitted 
to be due in respect to one feature of transaction cannot be basis of agreement to forego 
another feature of it, though latter is disputed or unliquidated. A return by plaintiff 
beneficiary of amount consisting of premium paid, received by her as consideration for 
settlement, was not required to permit her to show settlement was fraudulent, where 
insurer itself contended that such amount was due under the policy. A beneficiary 
of an industrial life policy was not precluded from claiming that insured did not die 
from a pulmona disease because of alleged accord and satisfaction by accepting from 
insurer amount of premiums, which was all that was due under terms of policy if insured 
died from a pulmonary disease, since alleged accord and satisfaction was not based on 
sufficient consideration. American Life Ins. Co. v. Williams. (Ala.) 

579—Settlement of claim on life policy, based on accidental death of insured, for face value 
of policy held invalid as accord and satisfaction because of lack of consideration, where 
policy contained double indemnity clause and insurer admitted liability for face amount 
of policy. Pan-American Life Ins. Co. v. Bagley. (Ga.) .........0.000ccceeees 

579—In insured’s action to rescind an agreement whereby insured accepted less than 
the face amount of a valued fire policy for a loss, and to recover the difference between 
the amount accepted and the face amount, whether fraud in procuring agreement, or 
physicial depreciation as great as difference between the amount accepted and the face 
amount, existed, was for the jury where insurer’s evidence of depreciation was based 
on theory rather than on actual inspection of the property. In insured’s action to recover 
the difference between the amount accepted for a fire loss by agreement with insurer 
and the face amount of a valued policy, exclusion of testimony as to gross depreciation 
of the property between 1927 and 1931 which was not limited to physical depreciation, 
was proper, since the “diminishing proviso” in a valued policy embraces only physical 
depreciation of the insured property. In insured’s action to rescind an agreement whereby 
insured accepted less than the face amount of the policy for a loss under a valued fire 
policy. and to recover the difference between the amount paid under the agreement and 

ace amount, burden was on insured to establish that estimated value of property 
had not diminished between date of policy and date of fire loss to the extent of such 
difference. London & Provincial Marine & Fire Ins. Co. of London, England v. 
Mullins et ux. (Ky.) hae 

579—A provision in life pee that if insured’s age was incorrectly stated in application, 
amount payable should be such as premium paid would have purchased at correct age, 
was invalid, and hence insurer’s contention that it was entitled to benefits of such 
provision did not create bona fide controversy such as would support compromise and 
settlement with beneficiary. To form a real dispute, such as to be vaild foundation for 
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compromise or accord and satisfaction of liability under life policy, matter in issue must 
be material and such as under statute would contribute to insured’s death. An insurer 
could not rely on alleged misstatement in application as to insured’s age, constituting 
possible statutory defense to action on policy, as basis for compromise settlement of 
beneficiary’s claim under policy, where insurer did not assert such defense before 
making compromise setflement but relied on another defense, especially where evidence 
did not show that insured’s statement in application was actually false. A life policy 
beneficiary was not precluded from repudiating compromise of claim and_ recovering 
full amount thereof, because of discrimination against other policyholders which would 
allegedly result. Friedman v. State Mutual Life Assur. Co. (Mo.) ...1653 
An insured’s action, on alleged compromise agreement with fire insurer for discharge 
of mortgage on realty and for payment of designated sum for loss of personalty, was not 
an action on policy but on an independent agreement, and policy provision limiting time 
within which action could be brought thereon would not avail insurer as a defense. 
Tindall v. Continental Ins. Co. et al. (N. Y.) 1710 
A settlement, under which an insurance company carrying public liability insurance 
upon the automobile of plaintiff’s deceased husband paid » certain sum of money to the 
estate of owner of other automobile involved in collision as well as other persons injured 
in the accident, was not an “accord and satisfaction” as respects plaintiff’s right to 
maintain death action against estate of other automobile owner, where plaintiff received 
nothing as result of the settlement. American Trust & Banking Co. v. Parsons. 
(Tenn.) cain satin dns 1734 

579—Statute providing that whenever insured building is totally destroyed, amount of insur- 
ance written in fire policy shall be taken conclusively to be amount of loss, is part of 
public policy of state, and was not waived by insured by accepting less than face of 
policy. When building is totally destroyed, damages are liquidated and measure of 
recovery then ascertained, and fire insurer cannot by refusal to concede the total 
destruction of building, create a controversy and thereby bring about a compromise for 
less than face value of policy. Insured’s acceptance of settlement under fire policy of 
amount less than amount stated in policy for total loss of insured building held not 
“accord and satisfaction” so as to preclude recovery for remainder of loss, since under 
valued policy statute whenever insured building is totally destroyed, amount of insurance 
written in policy is conclusive as to amount of loss, and hence there was no consideration 
for compromise for less than face of policy. Grandview Inland Fruit Co. v. Hartford 
Fire Ins. Co. (Wash.) peees . 


XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 

581—Where trust deed required mortgagor to keep building insured against fire and to 
make all sums recoverable on policies payable to trustee, successor trustee foreclosing 
trust deed after fire could not be required to permit use of amount payable for fire 
loss for repair of premises by mortgagor. First Nat. Bank of Chicago v. Martin et al. 
(Tll.) 

581—In action by insured on fire 
to mortgagee as his interest in property might appear, mortgagee, who was made party 
defendant and filed answer admitting allegations of complaint, was entitled to propor- 
tionate share of insurer’s liability notwithstanding his failure to file affirmative pleading 
or prayer for affirmative relief, since judgment was bar to any further right mortgagee 
might assert. Commercial Union Fire Ins. Co. of New York v. Wade et al. (Ind.) 865 
Owner of mortgaged apartment building was not entitled to recover any of the 
proceeds of fire policies containing standard mortgage clause obligating insurer to 
pay loss to mortgagee, though owner repaired fire damage, and though premium on one 
policy had been paid by former owners of building. Pink v. Smith et al. (Mich.) 1707 
Though insurer and mortgagee of insured premises may adjust loss as between them- 
selves at any figure, insured mortgagor is entitled to have loss adjusted at a fair and 
reasonable amount, in order that payment of loss will inure to mortgagor’s benefit 
reduction of mortgage debt. Montello v. Manhattan Fire & Marine Ins. Co. et al. 

§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 

TATIVES, OR ESTATE. 
(1). In general. : : ; 

583(1)—Under statute providing that proceeds of life policy shall be inventoried as part 
of estate of insared and be distributed without deduction to heirs at law and legatees 
in due course of administration, avails of life policy held payable to heirs at law of 
insured who take by contract rather than by descent the word “as” meaning in manner 
and like that of. Anderson et al. v. Northern & Dakota Trust Co. et al. (N. D.) 1067 

(2). Policy payable to relative or person equitably entitled. i 

583(2)—LLegal wife and administratrix of estate of insured could not recover from insurer 
on life policies containing facility of payment clause, where insurer had paid insurance 
to woman, who had lived with insured and posed as insured’s wife, and who had paid 
insured’s funeral expenses and other hills in excess of value of policies, irrespective 
of any notice to insurer that she was not insured’s legal wife. That insurer paid out 
money on life policies with facility of payment clauses to woman who was living with 
insured and posing as his wife at the time of his death, without . first ascertaining 
that she had assumed insured’s funeral expenses, did not entitle legal wife to recover 
from insurer. where woman not insured’s legal wife did in fact pay funeral expenses 
and other bills aggregating more than policies. Howard v. Metropolitan Life Ins. Co. 
(Mich. ) on bene 1636 

583(2)—Under life policy payable to executor or administrator of insured unless payment 
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should be made under facility of pores clause authorizing company to make payment 
to person appearing to insurer to be equitably entitled to proceeds sister of insured who 
was not executrix or administratrix of insured’s estate held not entitled to recover 
proceeds in action against insurer, because she paid premiums and insured was indebted 
to her and, after issuance of policy, had informed agent of insurer that sister should be 
eficiary, in absence of showing of authority of agent to vary contract, or of fraud 
n part of insurer or its representative. Craig v. pavepetee Life Ins. Co. in. ee. Of 
$83(2)—Insurer undertaking to choose beneficiary equitably entitled to life insurance under 
facility of payment clause must act in accordance with equitable principles, and not 
arbitrarily. Where insured signed request on insurer’s form that party who had taken 
out life policies and paid premiums thereon should be made beneficiary, such party, 
who had agreed with agent that insurance should be paid to her, held entitled to insurance 
rather than City Welfare Department to which insurance had been paid by insurer 
parent to statute after city had buried insured. omen v. Metropolitan Life Ins. Co. 157 
(CN. ron eos e eee seee eee eee etree eres Seseseeeeseseeeseeeeeens ams ° *@. 
$83(2)—-Two industrial life policies containing facility ‘of payment clause, proceeds of 
which were, under agreement made at time of issuance of policies in presence of insured, 
insurer’s agent, and beneficiary, to be paid to beneficiary who was to pay therefrom 
expenses of burial of insured held not property of insured, and hence city was not 
entitled to refund of moneys advanced to insured in his lifetime through a relief bureau. 
eS) UI orn in grah' 4% £51k KEG RUA S AE DLV ae VSS PERO HANES 739 
583(2)—Under life policy containing facility of payment clause giving insurer option as to 
whom insurance might be paid on death of insured, agreement by insurer’s agent that 
sister-in-law of insured should receive amount of insurance if she paid premiums and 
possessed policy at insured’s death, if authorized by insurer, and if complied with by 
sister-in-law, was binding on insurer, since there may be exercise of election at issuance 
of policy as well as at death of insured. Under a life insurance policy containing a 
facility of payment clause, which gives to the insurance company an option or right of 
election as to whom the amount of insurance may be paid upon the death of the insured, 
such election may be exercised upon the issuance and delivery of the policy as well as 
after the death of insured, and if such is done by a duly authorized agent, the insurer is 
bound thereby. Oravetz v. Metropolitan Life Ins. Co. (Ohio) 1668 
583(2)—-One not a beneficiary has no right of action on, and cannot enforce payment of, life 


policies containing ad of payment provision. Peters et al. v. Colonial Life Ins. 


Co. of America. (Pa.) ... 1428 
584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
585. ——— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 


1). In general. 
$85(1)—Provisions in family policy for exclusion of sons or daughters who marry and can- 
cellation by notice of company if parents separate held not to bar recovery for death of 
originally covered child who left home to take training to become a nun, where parents 
had not separated, and child had not married. International Service Union Co. v. 
Espinoza. Spot aoe bre OR ole eh on Drea ca hal alk hala ae 87 382 
585(1)--Want of insurable interest is available only to insurer and not to other parties. 


Recognized heirs of a deceased minor who was insured under a travel and pedestrian 


policy and life policy containing double indemnity provision for accidental death could 
not question rights of designeted beneficiary under policies. Recognized heirs of minor 
insured under travel and pedestrian policy and life <y with double indemnity pro- 
vision held not entitled to recover from insurer on policies after payment to designated 
beneficiary who had policies issued and had paid premiums thereon, on ground that 
beneficiary was not a “lawful beneficiary,” since heirs could not complain of want of 
insurable interest and policies became executed contracts on death of insured and payment. 
Worrell et al. v. Life & Casualty Ins. Co. of Tennessee. (La.) 89 
585(1)—-The designation of beneficiary named in life policy. procured by insured. is in 
nature of declaration of trust. Kruger v. John Hancock Mutual Life Ins. Co. (Mass.) .1632 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
$85(2)—The intention of parties would be gathered from industrial life policy itself, but, 


in construing facility of payment clause, court would consider purpose of such policies, 
which is to provide small fund immediately available for expenses of insured’s last 
illness, or for funeral expenses. Industrial life policies containing facility of payment 
clauses are not invalid or against public policy, and will be liberally construed to effectuate 
their purpose. Under clause of industrial life policy authorizing payment of proceeds to 
named beneficiary, or to persons appearing to insurer to be equitably entitled thereto 
because of incurring burial or other expenses for insured, insurer’s payment to. under- 


taker barred recovery by named beneficiary. ound v. one Hancock Mutual Life 


OE, OA GE ON, BUN: TPP kinds ccrecocsccvciayens aca 758 
(6). Beneficiary paying premiums, 

585(6)—A corporation may take out business insurance on the life of its president, its 
directors or other agents and employees in whom it has an insurable interest, and when 
it does this and pays premiums as they mature, a resulting trust arises in favor of 
the corporation in the proceeds of the policy which inhibits its recovery by the insured’s 
personal estate. The widow and minor children of insured bank president were not 
entitled upon his death to interest in proceeds of life policy whose issuance was procured 
by bank for its own protection. where bank paid premiums and was named as beneficiary. 
McMullen et al. v. St. Lucie County Bank. (Fla.) EV RMMMIKR WD CEREAL a 614 





§ S86, VESTED INTEREST OF BENEFICIARY. 


$86—Beneficiary named in life insurance policy, reserving to insured right to change 
beneficiary without original beneficiary’s consent, acquires no vested right or interest 
during insured’s life, but only expectancy. Bancroft v. West. (Fla.) 6 
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$86—lInterest of beneficiary in life policy vested on death of insured, where no right was 
reserved in policy to change beneficiary, and where there had been no assignment of 
policy. Schriver v. Oak Park Trust & Savings Bank. (Ill.) . 

586—Rights of beneficiary under travel and pedestrian policy ‘and life policy with double 
indemnity provision became fixed on death of insured minor and could not be affected 
by any subsequent acts of insurer or personal Sepeeareneanet of insured. Worrell 
et al. v. Life & Casualty Ins. Co. of Tennessee. (La.) 

586—‘“Group insurance” is a distinct form of insurance differing in most of its aspects 
from ordinary life insurance, in certain forms of which, beneficiary may acquire a 
vested interest; in its nature it is similar, if not identical with that form of insurance 
known as term insurance. Watkins v. Metropolitan Life Ins. Co. (La.) : 1029 

586—Where life policy expresses no other condition than provision that insured reserves 
right to change beneficiaries, named beneficiary takes qualified vested interest which will 
be divested if insured exercises right reserved. Kruger v. John Hancock Mutual a 
Ins. Co. (Mass.) 

§86—Interest of beneficiary under life policy is a mere expectancy, ‘subject to be ieee 


either by a change of designation of beneficiary by insured or by failure of beneficiary 
to survive insured. Deyo v. Grosfeld et al. ( wel 


586—Separation agreement providing for assignment ‘of certificate of life insurance to wife 
and for maintenance of certificate by husband held to vest in wife the right to insurance 
represented by original certificate. Wife’s rights, under separation agreement providing 
for assignment of certificate of life insurance to wife and for maintenance of certificate 
by husband, to insurance represented by original certificate, were not cut off by surrender 
of original certificate and substitution of new certificate in which different beneficiary was 
designated, where association’s constitution preserved vested rights acquired by contract 
and attaching to old certificates. Locomotive Engineers Mut. Life ol Accident Ins. 
Ass’n v. Locke et al. (N. Y.) 
587. ——- CHANGE OF BENEFICIARY. 

587—Insured held authorized to change beneficiary of life policy provision in will, notwith- 
standing provision of policy for change of beneficiary by written notice to insurer at 
home office and indorsement of change on policy by insurer. Statement in will of 
insured under life policy that he had double indemnity policy and that he wanted to 
change oe from insured’s wife to her father held sufficient to effectuate change 
of beneficiary, in view of other provisions of will manifesting intent of insured to make 
complete disposition of all worldly belongings under impression that death was near. 
Eickelkamp v. Carl. (Ark.) . 

$87—That notice of change of beneficiary of life policy was not sent to insurer during 
insured’s lifetime did not render change ineffectual, in view of policy provision permitting 
change providing that after indorsement by insurer, change should take effect as of date 
of insured’s signing notice of change whether insured be living at time of indorsement 
or not. Nicolas v. Irigoyen. (Colo.) a 667 

587—In absence of provisions in policy to contrary, insured has right and power to 
dispose by will of avails of life policy made payable to estate. Anderson et al. v. 


Northern & Dakota Trust Co. et al. (N. D.) 1067 


587—Right to insist on strict compliance with terms of life policy as to mode of change 
of beneficiary rests exclusively in insurer, and insurer may waive strict compliance. 
Where insurer is sued for proceeds of life policy by new beneficiary and interpleads 
other claimants, insurer waives its right to insist on strict compliance with policy as to 
change of beneficiary. Deyo v. Grosfeld et al. (N 

587—-Where controversy arises between original beneficiary of policy and assignee, and 
insurer does not rely on requirement of policy as to change of beneficiary and seeks 
only to avoid double liability, insurer waives such requirement, and rights and equities 
of claimants are left to determination of court without respect of any such consideration. 
Where insured assigned life policy under which he reserved right to change beneficiary, 
but could not execute indorsement because of original beneficiary’s refusal to surrender 
policy, and insurer did not rely on requirement that change of beneficiary be indorsed 
on policy, but sought only to avoid double liability, assignee was entitled to proceeds 
of policy. Moskowitz v. Equitable Life Assurance Society of the United States. (N. Y.).1402 

$87—Person named as beneficiary of insurance policies pursuant to agreement, by virtue of a 
valuable consideration moving from him, acquires a right in policies or proceeds thereof 


that will be pa against ere named beneficiaries who have no superior 
ity. Visnik et al. v. Mance. (Pa.) 466 


587— The beneficiary of a life policy should be able to attack an alleged change of beneficiary 
on the ground that it was not the act of the insured or for some reason was ineffective 
to accomplish the purported intent, though such beneficiary has no vested interest in the 
policy. Jones et al. v. Reese et al. (Wash.) 1685 


§ 588. —— SURRENDER OF POLICY AND ISSUE OF NEW POLICY. 3 

588—A creditor of insured under group policy, who was substituted as beneficiary by having 
change registered by insurer with proper indorsement on certificate as required by policy, 
was not entitled to recover from insurer on death of insured, where at time of death 
original policy had been canceled with consent of insured’s employer and new policy 
containing new and additional features had been issued and a new certificate with 
different beneficiary had been issued to insured under new policy without surrender of 
old certificate. Watkins v. Metropolitan Life Ins. Co. (Ia.) 


588—In absence of provision reserving to insured right to surrender life policy, beneficiary 
acquires present vested right upon issuance of policy which cannot be taken away without 
beneficiary’s consent. Where insured reserved right to surrender life policy after com- 


pletion o payment of premiums for first two policy years, and to receive surrender value 
in cash at any time during grace period, and to receive any benefits, enjoy any privilege, 
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or exert any right conferred by its terms, without consent of beneficiary, beneficiary 
acquired mere expectancy which could be extinguished by surrender of policy in_manner 
and — time authorized by its terms. Nielsen v. General American Life Ins. Co. 
589. 


§ 
589——“Facility of payment” clause in — or giving employer under certain contin- 
e 


encies wer to designate beneficiary to control only where no other beneficiary 
is named, and not to — order of preference in which alternates take where specifically 
designated beneficiary predeceases insured. Clause in group policy providing that, where 
beneficiary predeceased insured who did not name another, proceeds should be paid on 
insured’s death to the relative by blood “‘or’’ connection by marriage of insured “or” to 
such other person as employer should designate as equitably entitled to the proceeds, 
held to name alternative beneficiaries taking in order of designation with power conferred 
on employer to select only where there was no other beneficiary to take, and hence to 
ive children of insured priority to proceeds over his widow who was not specifically 
esignated in policy but was named by employer as the one equitably entitled to proceeds. 
Potter v. Young et al. (Ark.) 

Where life policy provided for payment to insured’s two children “in equal shares 
to each, if living,”’ and designated no other beneficiary, and one child predeceased insured, 
deceased child’s interest, which was terminated by his death, reverted as a lapsed trust 
to legal representative of insured. An insured in creating interest in named beneficiary 
in life policy may attach thereto condition that, on beneficiary not surviving insured, 
interest of beneficiary shall terminate and thus not be transmissible to beneficiary’s legal 
representatives. In construing life policy, court would, if possible, give meaning to 
words “if living’? as used in provision in policy that insurer should make payment to 
insured’s two children in equal shares to each, “if living.” In construing life policy, 
containing provision that insurer should make payment to insured’s two children “ 
equal shares to each, if living,”’ court would apply limiting phrase “‘if living,’’ to last 
antecedent, the word “each.”’ Where life policy provided that insurer shoald make 
payment to insured’s two children “in equal shares to each, if living,’’ insured’s intent 
was that payment should be made to her two children, equally if living at her death. 
Where life policy contained alternative contingencies as to payment of proceeds of 
insurance “if no beneficiary be then living” at insured’s death, such words indicated 
general intent that payment of proceeds of policy should not be made to any beneficiary 
who died before insured. Where life policy provided for payment to insured’s two children 
“in equal shares to each, if living,’’ administrator of child of insured, who predeceased 
insured, was not entitled to half of proceeds of policy, since manifest intention of insured 
was to impose condition that children should be living at her death. Where life policy 
provided for payment to insured’s two children “in equal shares to each, if living,” 
and one child predeceased insured, surviving child was not entitled to all proceeds from 
policy, but merely to one-half of proceeds, since words of policy indicated. severance of 
interests, not creation of joint interest with survivorship. Kruger v. John Hancock 
Mutual Life Ins. Co. (Mass.) ; 
590. ———- RIGHTS OF CREDITORS. 


590--The mere reservation in life policy to insured of right to nullify interest of beneficiary 


does not operate automatically with effect of canceling interest of beneficiary at same 
instant interest is created, since such extension would violate statute exempting life policy 
moceeds from claims of insured’s creditors. The insured’s creditors suing on life policy 
could not claim that beneficiary waived rights under policy because of failure to claim 
exemption, since statute exempting life policy proceeds from claims of insured’s creditors 
does not require a claim for exemption to secure protection, but statute automatically 
becomes part of every policy providing a benefit for beneficiary and must, be observed 
as part of its contractual obligation by every insurer. The insured’s creditors suing on 
life policy could not claim that failue to claim statutory exemption amounted to waiver 
of rights of beneficiary of policy where creditors did not allege that beneficiary had notice 
of execution sale of insured’s interest and of alleged demand by creditors for cash 
surrender value of policy, notice being a necessary element of waiver. While insured 
may cash in his life policy without regard to wishes of beneficiary, such reserved right 
must, as to creditors seeking to exercise right instead of insured who has not acted, be 
deemed subordinate to rights of beneficiary, since insurance was effected for benefit of 
beneficiary to give effect to statute exempting life policy proceeds from claims of insured’s 
creditors. The insured’s creditors who purchased insured’s life policy interest under 
execution sale could not maintain suit against insurer on policy where one of conditions 
pertaining to right to transfer insured’s right required assignment to be in writing and 
did not make an exception if assignment arose from sale of insured’s rights under 
execution, and complaint failed to allege any written transfer. Slurszberg et al. v. 
Prudential Ins. Co. of America. (N. J. 


590—Under statute providing that “any life insurance” on life of husband shall inure to 


benefit of widow and children exempt from husband’s debts, proceeds of policy insuring 
against death by accident inured to widow’s benefit free from husband’s debts. A 
statute ae that any insurance on life of husband shall inure to benefit of widow 
and children exempt from hushand’s debts was intended to secure widow and children 
from want and to prevent them from becoming charge upon public. American Trust & 
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1047 


Banking, Co. v. Lessly et al. (Tenn.) ; eli 1101 
590—A creditor may resort to cash surrender value of life insurance policy of debtor merely 


by proving that he was creditor before any exemption statute was enacted. Brown v. 
Gordon. (U. blatiey< ‘ : a 


§ 591%. INDEMNITY INSURANCE. 


591%—Under policy insuring automobile owner, or one operating automobile with owner’s 
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consent, against liability on final judgment, and containing no express provision for 
direct action by injured party, but providing that if insured were insolvent insurer 
would pay loss without indemnification, administratrix of pedestrian killed by automobile 
driven by owner’s husband, who was insolvent, had direct right of action against 9 
since policy was a “liability policy,’’ and not an “indemnity policy.”” Richardson et al. 
v. Subscribers at the Inter-Insurance Exchange of the Chicago Motor Club et al. (Ill.)..1226 

59114—State Highway Commission could maintain action against private motor carrier’s 
insurer to recover damage to bridge caused when private motor carrier’s truck of over- 
weight was driven onto bridge without impleading the insured carrier. State Highway 
Commission v. American Mutual Liability Ins. Co. of Boston. (Kan.) 1539 

5911%4—Statute does not create in favor of injured party right to recover from liability eer 
under circumstances not covered by policy. Party injured by negligence of insured h 
no right which he may assert against insurer under statute, where automobile ihability 
policy does not cover transaction in question. Liability insurer may always set up 
against injured party defenses which it might have set up against insured. efense of 
automobile liability insured that automobile involved in accident was not automobile 
described by policy, since it was available as defense against claim by ‘insured for 
indemnity, was also available as against claim by injured party under statute. Principle 
that forfeitures are not favored held inapplicable in favor of injured person seeking to 
recover against tort-feasor’s automobile liability insurer, where policy described auto- 
mobile other than the one involved in accident resulting in injury. Sheeren v. Gulf 
Ins. Co. of Dallas, Tex. (La.) 

wt — One purpose of provisions of statute authorizing person who has obtained judgment 

dily injuries to file supplemental petition against judgment debtor’s insurer was to 

euthorins more speedy method of procedure than by former practice of instituting separate 
action against insurer without in any way materially changing rights of insurer to defend 
on any ground which was available under former procedure. Statute authorizing person 
who has obtained judgment for injuries to file supplemental petition against judgment 
debtor’s insurer does not confer on judgment creditor any higher or greater right than 
judgment debtor had under contract of insurance. Under statute authorizing person 
who has obtained judgment for bodily injuries to file supplemental petition against judg- 
ment debtor’s insurer, insurer is entitled to set up same defense against judgment 
creditor as would be available against judgment debtor as insured under policy. Whether 
statute authorizing judgment creditor to file supplemental petition against judgment 
debtor’s insurer, provides for auxiliary proceeding in nature of proceeding in aid of 
execution or for original action held not to affect right of insurer to assert defenses 
available to insurer in action by insured. Venditti v. Mucciaroni et al. (Ohio) 

59114—Injured third person stands in shoes of insured under automobile liability policy, at 
least after he has obtained judgment against insured and execution has been returned 
non est inventus, or where original writ directed against insured has been returned in 
like manner. Statute relating to automobile liability insurance places injured person 
in same position with relation to insurer that insured would have held had he paid 
judgment and thereafter sought indemnity under policy. Statute does not confer on 
injured person rieht to sue automobile liability insurer, but compels insurer to write 
policies in such form as to provide direct liability of insurer to injured person. All 
rights of insured against insurer under automobile liability policy which would have 
been open to insured if she had satisfied execution were open to injured person a 
execution was returned non est inventus. Hunt v. Century Indemnity Co. (R. 

5911%4—Automobile liability insurer could not defend insured’s action for es of 
adverse judgment against insured on ground that insured had not paid judgment, where 
insured brought suit on behalf of judgment creditor and officers of court, insurer had 
refused to pay judgment, and reasonableness of judgment was not questioned. Commer- 
cial Casualty Ins. Co. v. Loper. (Tex.) ... 

591%4—Where marine policies named steamship company as assured and indemnified it 
against liability to cargo owners, the fact that the policies insured the steamship com- 
pany for account of whom it might concern, and made the loss payable to it or order 
or the fact that the cost of insurance was included in the steamship company’s rate did 
not detract from the insurance company’s liability to the steamship company. Great 
Lakes Transit Corporation v. Interstate S. S. Co. et al. (U. S. 

59114—An automobile liability policy, issued to county and school bus operator, being a third 
party beneficiary contract, and the parties for whose benefit it was made being the school 
children, was valid and child could sue thereon. Butler et al. v. Eureka Security Fire 
& Marine Ins. Co. et al. (U. 

§ 592. POL ao a RED WITH MONEY WRONGFULLY OBTAINED OR 

LEN 

592—-An assienee for value without notice of life policy on which part of premiums had 
been paid with funds misappropriated by insured from creditor was not estopped from 
asserting claim to proceeds of policy as against receiver of creditor who had obtained 
indement for proportionate amount of proceeds of policy and trustee named as 
heneficiary by insured in violation of terms of assignment. As respects right to pro- 
ceeds, the assignee for value without notice of life policy on which part of premiums 
were paid by funds misappropriated by insured from creditor took policy free of 
equities in favor of creditor. Akin v. Securitv Savings & Trust Co. et al. (Ore.) 1090 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(2 Assignment as Security. 

593(2)—The widow and minor children of insured hank president who purchased two life 
policies which were assigned before delivery to bank which paid the premiums were not 
entitled to an interest in the proceeds of the policies unon his death on eround they 
were mere mortgages to secure a loan made by president for the bank, where evidence 
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failed to show an absolute assignment/ or that president made a debt which he proposed 

to secure with the insurance. McMullen et al. v. St. Lucie County Bank. (Fla.) . 1614 
593(2)—Where life policy was payable only on receipt thereof by insurer duly released, 

insurer by making payment to beneficiary without requiring compliance with such 

provision did not defeat right to recover on policy by bank to which policy had been 

pledged by insured. Where insurer had acknowledge that bank was holding life policy 

as collateral, bank by failing to take action to prevent insurer from carrying out 

declared intention of paying insurance to beneficiary, did not waive its rights as pledgee 

to recover on policy. Janesville State Bank v. AStna Life Ins. Co. et al. (Minn.) ....1042 
593(2)—-Where insured for a consideration assigned as collateral security policies on his life, 

one of which was payable to his wife as his beneficiary, and the other to his adminis- 

trators, executors, and assigns, and wife, who was also executrix, signed the assignment, 

assignee held entitled to proceeds, as against the wife. Philadelphia Life Ins. Co. v. 

EE, A me orla nih ante beens Alen sea ew NOR ENED SS oS ob a0.is 00 ss SB Oh Co 735 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 597. TIME OF PAYMENT. ; 
597—Where fire policy stipulates that loss shall be payable sixty days after proof of loss, if 
insurer denies liability in toto, it is not entitled to the sixty-day period, and interest is 
recoverable from the date of the fire. J. Purdy Cope Hotels Co. et al. v. Fidelity- 
I OEE I are Car, Gel 5 icon wy apis are Wie mR. iced pri Ca bie Sy ASE aD 547 
§ 598. INTEREST ON AMOUNT OF LOSS. 
598—-Where, under policies, loss was payable 90 days after receipt of preliminary proofs of 
loss by insurers, amount of loss caused by earthquake held capable of being made certain 
by calculation, so that interest was allowable from date when loss became payable, as 
against contention that interest should not have been allowed prior to judgment. Koyer 
v. Detroit Fire & Marine Ins. Co. of Detroit, Mich. et al. (Cal.) ................. 1701 
598—Under statute whereby amount of loss under fire policy was due within 60 days after 
proof of loss, judgment allowing recovery of interest on balance due, and on penalty, 
from date of fire was error, and, where there was no evidence as to when proof of loss 
was submitted, interest would be allowed from judicial demand. Chambers v. North 
British & Mercantile, Ins. Co., Ltd. (La.) .......... : aoe 
598—Insured held entitled to interest on unpaid monthly disability indemnities under accident 
policy from time indemnities became due, notwithstanding that insured did not_make 
monthly request for their payment nor monthly proof of continuing disability. Boillot 
CI EU ne cr i od icaen CaN Dew EA GGR NEED Oa REE Oe TS SS 
$98—In action on fire policy providing that loss should be payable sixty days after proo 
thereof, where Supreme Court had entered judgment on a previous appeal, about two 
years after loss, referring award back to arbitrators to report their findings nunc pro tunc 
as of a date immediately before beginning of the instant suit, judgment on basis of such 
findings, including interest from 60 days after loss occurred, on amount of loss determined 
as of time of the fire held a proper award of interest. In action on fire policy which was 
heard by Supreme Court about two years after loss, its judgment directing arbitrators 
previously appointed by trial court to meet again and report their findings “nunc pro 
tunc” as of a date immediately before the beginning of that suit held to fix date upon 
which the loss as of the date of the fire would be payable, with interest thereon. Where 
fire policy stipulates that loss shall be payable sixty days after proof of loss, an action 
brought after that period is not premature, and interest from that date is usually 
calculated and allowed. Where fire policy stipulates that loss shall be payable sixty 
days after proof of loss, if insurer denies liability in toto, it is not entitled to the 
sixty-day period, and interest is recoverable from the date of the fire. Appraisal of loss 
or damage after suit was brought on fire policy rather than before as commonly done held 
not to postpone date from which interest would run as determined from clause in policy 
that loss should be payable sixty days after proof of loss, to a date subsequent to the 
bringing of suit. i Purdy Cope Hotels Co. et al. v. Fidelity-Phenix Fire Ins. Co. (Pa.) 547 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—A statute authorizing imposition of attorney’s fee in actions on fire policies does not 
authorize trial court to anticipate and estimate probable worth of legal services that may 
be necessary on appeal to Supreme Court. Geselle v. American Home Fire Assur. Co. 
of New York. (Kan.) Ley See a aed ; ae el aaa 1167 
602—Insurer held not liable for penalty for failure to pay claim within thirty days after 
due notice and proof of disability under group life policy, containing permanent total 
disability benefits*for such injuries as loss of both hands, where insured, who was of 
low order of mentality and illiterate, lost use of only one hand and where Supreme 
Court had not yet held, in a somewhat similar case, that loss of use of one leg was, to 
an illiterate and unskilled laborer, total disability. Craten v. AStna Life Ins. Co. of 
Hartford, Conn. (La.) ‘ Fd pi hata SG aie cali lane pe CET cig caval atx atidre Wik 4s, Sate, Mls 4S . 102 
602—Insurance company who defended action on life policy with disability benefits on ground 
that insured, being insane, did not give notice of his disability, held not liable for 
statutory double indemnity and attorney’s fees as penalty for delaying payment “without 
just and reasonable ground,” where legal question of whether insanity excused notice of 
disability was uncertain. Hickman et al. v. Pan-American Life Ins. Co. (La.) 416 
602—-Where insured sued for $1,000 for 5 months’ disability, $237 for 914 weeks’ hospital 
expense, and 12 per cent. penalty or statutory damage amounting to $148, $300 
allowance for attorney’s fee to which insured was entitled under Arkansas laws held 
—_— and was increased to $450. Gold v. Mutual Ben. Health & Accident Ass’n. oe 
(La. ; seh ds Ae mibi So RU RRO KR EE CE RMEOCTER KR EEE ORO Oe © ee a ree eee ee ee 
602—$175 was proper allowance for attorney's fees in action on fire policy, where such 
amount was slightly over 15 per cent. of principal and penalty recovered on_ policy. 
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In suit on fire policy, judgment allowing recovery properly allowed 12 per cent. penalty 
on balance due not including interest. Chambers v. North British & Mercantile Ins. 
Co., Ltd. (La.) ee 

602—Beneliciary held not entitled to recover penalty from insurer for vexatious delay in 
paying for death of insured under life policy, where no premiums had been paid for 
four years, records of insurer gave no notice that policy was valid, beneficiary made no 
demand for payment until one year after death, and beneficiary in her deposition testified 
that no tender was made so as to prevent lapse of policy. Smith v. Atlanta —_ Ins. 
Co. (Mo.) 

602—Statute providing for allowance of damages and. reasonable ‘attorney. ‘fees in case of 
vexatious refusal to pay insurance held inapplicable to insurer organized and doing 
business on stipulated premium plan. Key v. Cosmopolitan Life, Health & Accident 
Ins. Co. (Mo.) 

602—Vexatious refusal to pay insurance loss, as respects imposition of penalties and attorney’ 8 
fees, is not to be deducted from mere fact that, upon suit, verdict is adverse to defendant. 
Vexatious refusal to pay insurance is matter of fact to be determined by jury by general 
survey of all facts and circumstances, and, if upon full consideration it concludes that 
refusal was vexatious, law authorizes assessment of damages. Rice v. Provident Life 
& Accident Ins. Co. (Mo.) Ree eer as ainahs aor 

602—Insurer cannot be penalized for vexatious "delay if it has a meritorious defense. 
Goucher v. Woodmen Accident Co. of Lincoln, Neb. (Mo.) 

602—-In action on life policy, defended on ground of compromise and settlement, evidence that 
dispute resulting in such compromise and settlement was due to insurer’s reliance on 
policy provision which had repeatedly been held invalid held to authorize assessment of 
damages and attorney’s fees on ground that insurer’s subsequent refusal to pay in full was 
vexatious. In determining whether insurer’s delay in paying was vexatious, direct and 
positive evidence is not required, but such vexatiousness may be shown from circumstances 
in record, including validity of plaintiff’s claims, insurer’s refusal to pay, and necessity 
of instituting suit to collect. Friedman v. State Mutual Life Assurance Co. (Mo.) 

602—Insured in suit for disability benefits under group policy against nonresident insurer 
held entitled to statutory penalties and attorneys’ fees. In suit for disability benefits 
under group policy, where insured established right to total amount of insurance provided 
by policy, computing of mney’ fee upon such amount held proper. ner 
Life Ins. Co. v. Green. (Tex.) 

602—In action on life policy, entry of judement against insurer ‘for attorneys’ ‘fees and 
penalty held not error where insurer failed to prove that it was state-wide mutual assess- 
ment insurance association. Bankers Life & Loan Ass’n v. Jayroe. (Tex.) 

602—In action on group policy, plaintiff held entitled to recover statutory penalties and 
attorneys’ fees on demand made less than thirty days before petition was filed, but more 
than thirty days before trial was had, where payment was refused and liability continued 
to be denied by insurer. Metropolitan Life Ins. Co. v. Ray. (Tex.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Where insured’s representative paid amount of premium which insurer’s agent, after 
calculating loan value and dividend payable, stated was necessary and also additional 
sum which insurer’s district manager demanded, but where insurer thereafter notified 
insured that reinstatement was necessary, insured signing application for reinstatement 
and accepting repayment of premium after insured had become ill did not abandon his 
rights. Spiegelman v. Metropolitan Life Ins. Co. (Cal.) ‘ 
An employee who, while receifing disability benefits under group policy, terminated his 
employment and requested and received cash surrender value of policy under provision 
of policy making cash surrender value payable to employee on termination of employ- 
ment, if he was not entitled to receive any disability benefits under the certificate sur- 
rendered, elected to surrender his claim for disability benefits, and hence could not 
recover any benefits. Brady v. Metropolitan Life Ins. Co. (Mass.) 
Evidence held insufficient to establish such fraud on part of insurer’s agent in pro- 
curing settlement with beneficiary for face amount of life policy as would entitle 
beneficiary to rescind settlement four years later on ground that she was entitled to 
double indemnity, where beneficiary knew that amount of recovery would be determined 
by disclosures of proof of death, and where settlement was based on proof that disease 
caused death. State Life Ins. Co. of Indianapolis v. Ussery et al. (Okla.) 

603—In suit to set aside release of liability on mutual life certificate and to recover thereon, 
evidence failing to show that misrepresentations which induced execution of release were 
untrue or were made by agent of transferee of membership of original insurer held 
insufficient, as to transferee, to avoid such release for fraud. There was no dispute 
as to amount due on mutual life certificate, if any liability existed, and was not 
conclusive as to whether there was want of consideration for execution of release for 
less amount. Under mutual life certificate payable in an amount determined at insured’s 
death by number of members of same group as insured and number in good standing, and 
providing for proration if there were more than three deaths in same month, claim on 
certificate was “‘unliquidated,”’ and release for amount less than amount due as agreed 
upon if any ae existed was supported by consideration. Western Union Life Co. 
of Houston et al. Ensminger. (Tex.) 


603—Insured held not entitled to avoid release and recover on ‘enchdene pelley after she 
had signed release and draft, where insured could read English, was not prevented from 
reading release or draft, and insurer had acted in good faith on estimates made by 
insured and her physician as to probable duration of her disability, paid her for 
several additional days and before policy obligated insurer to do so and there was no 
pressure. undue influence or misrepresentation of her condition by _— Eckenroth 
v. Provident Life & Accident Ins. Co. of Chattanooga, Tenn. (Tex.) 
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j 605. SUBROGATION OF INSURER 
606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 

606(1)—Where insurer of stolen automobile had paid seller’s claim for unpaid purchase 
money under conditional sales contract, purchaser, to whom balance had been paid, could 
maintain suit against bailee for negligence in permitting theft and could recover full 
value of automobile. Where insured, after receiving insurance under theft policy, 
recovers full value of insured property from bailee responsible for theft, amount 
so recovered to extent of amount of insurance, where it is less than value of property, 
is recoverable. for use of insurer. Crawford v. Hill. (Ga.) 

606(1)—An insured’s action challenging subrogation right of insurer which had paid mort- 


gage debt on mortgaged property was an action on fire policy and would be determined 
according to policy provisions. The rejection of insured’s cause of action on compromise 
agreement, whereby insurer agreed to pay off and discharge mortgage on insured realty 
and to pay a certain sum for loss of personalty, did not require dismissal of complaint 
which stated a cause of action for cancellation of mortgage on ground that insurer 
had not questioned its liability to pay fire loss on dwelling to mortgagee for insured’s 
benefit, and therefore was not justified in taking an assignment of the mortgage from the 


mortgagee when insurer paid mortgage debt, if proofs did not establish valid defense to the 
cause of action. The twelve months’ limitation provided in fire policy was valid defense 
to insured’s action challenging subrogation right of insurer which had paid debt on 
insured property, unless insurer had impliedly waived limitation or was estopped from 
insisting upon it as a defense, since action was upon the policy and required to be 
determined according to its terms. Tindall v. Continental Ins. Co. et al. (N. Y.) 
a equity of subrogation invests an underwriter with the rights of assured against 
persons and cannot override the underwriters’ own obligation to the assured. Grent 
Gan Transit Corporation v. Interstate S. S. Co. et al. (U. S.) .......... 
(2). Subrogation to rights of mortgagee, 
606(2)—Insurer on fire policy cannot maintain an original bill to be subrogated to mortgage 
security on loss being sustained until after payment of amount of loss to mortgagee. 
In interpleader suit wherein mortgagee sought recovery from insurer on fire policy under 
mortgagee clause and insurer denied liability but, in the alternative, claimed right to 
be subrogated to mortgage security, insurer held entitled to a determination of its right 
to subrogation, notwithstanding it had not offered to pay mortgage, where prayer for 
subrogation was predicated u condition that such payment would first be made. Under 
mortgagee clause of fire policy providing for subrogation to extent that payment was 
made and authorizing insurer, at its election, to pay entire debt and have an assignment 
of mortgage, insurer held entitled to subrogation to mortgage, notwithstanding whole 
mortgage debt was not first paid. Liverpool & London & Globe Ins. Co. v. Federal 
Land Bank of New Orleans et al. (Ala.) 
(3). Subrogation under marine policies, 
606(3)—Marine policy is a contract of indemnity, and on payment insurer is subrogated to 
insured’s rights against persons who caused loss. Subrogation of insurer, which has paid 
on marine policy, to insured’s rights against persons who caused loss is total where 
insurer has pai ‘loss in full and curtis where insurer has paid only part of loss, in 
which case insurer is entitled to whatever is left after insured S as recovered for loss and 
legal expenses from persons who caused loss. Where hull insurer has first paid value 
agreed on in marine policy and owner of vessel later recovers sum from third person 
whose negligence caused or contributed to loss, insurer may recoup net sum so recovered 
up to full amount of payment under policy, whether net sum recovered from third person 
is smaller or greater than sum received from insurer on agreed valuation. Where net 
sum recovered by owner of vessel from persons liable for loss is less than amount 
already paid by insurer as agreed value under marine policy, insurer is beneficially 
entitled to entire net sum recovered to exclusion of insured. Where insured recovers, 
from person responsible for loss of vessel, net fund greater than amount which insurer 
has already paid as agreed value under marine policy, insured is bound to turn over to 
insurer sum equal to amount paid by insurer without deduction of anything for expenses 
and may keep only what is left. Insurers which had paid agreed value of hull to insured, 
whose vessel was totally lost in collision with steamship owned by United States and who 
recovered from United States actual value, which was more than double agreed value even 
after payment of legal expenses, without interest, held entitled to full reimbursement of 
payments made under policies without deduction for any part of expenses and with 
interest only from time when insured became we for eenores ment. A®tna Ins. 
Citi, SIN I M. TEI MD ce ive a ccencenscdusacieeasnsc 


606(3)—Where marine policies insured steamship company’s liability to cargo owners, under. 
writers paying damages of cargo owners sustained in collision between the vessel of the 
insured steamship company and another vessel due to the fault of both vessels, could 
not recover back a moiety of the amount paid from the insured steamship company because 
of the admiralty rule for division of damages, or by way, of cuneogetion. ‘Come Lakes 
Transit Corporation v. Interstate S. S. Co. et al. (U. S.) 


XVIII. Actions on Policies. 
§ 608. NATURE AND FORM OF REMEDY. 


608—Beneficiary on life certificate of mutual benefit association held entitled to maintain 
action for sum representing $1 for total number of members of association in good 
standing at time of death of insured, as against contention that action was not in debt 
but in mandamus because no contribution had been made by the members, where it 
appeared that association had failed to make any assessment against members in good 
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standing as it was bound to do if certificate was an enforceable obligation. Protective 


Mut. Benefit Ass’n v. McCuistion et al. ( =) 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In _ general. y 
612(1)—Insured held not required to prove request for payment of monthly disability indem- 
nities under accident policy as prerequisite to maintenance of suit on policy, where policy 
did not require making of such request. Boillot v. Income Guaranty Co. (Mo.) 
612(1)Where policy insuring automobile dealer against theft provided that no suit should 
be sustained unless assured fully complied with “foregoing requirements,’’ subsequent 
stipulation requiring monthly statements by assured was not a condition precedent 
necessary to be pleaded and proved, but merely a promissory warranty in the nature 
of a condition subsequent, the breach of which would avoid the policy at insurer’s election. 
Bankers & Shippers Ins. Co. of New York v. Ellis Green Motor Co. (Tex.) 
612(1)—Prior beneficiary was not obliged to obtain cancellation of assignments of life policies 
and changes of beneficiary in order to recover proceeds of life policies, where 
assignments and changes of beneficiary were taken to obtain security for usurious agree- 
ment and were void at law. Connecticut General Life Ins. Co. v. Benedict et al. (U. 5.) 
(2). Notice and proof of loss. 
612(2)—-Suit on policy for disability benefits is premature, if brought before giving due gage 
of disability as required in policy. American Central Life Ins. Co. v. Palmer. (Ark.) 
612(2)—-Where disability insurer made declaration of recovery and refused to pay insured’s 
claim, without predicating refusal on failure of insured to furnish proof of his alleged 
disability, insured was not required to furnish proof before beginning suit on policy. 
New York Life Ins. Co. v. Bradford. (Ga.) a ance neha 
612(2)—Where insured had made proof of disability prior to and in former suit in which 
he established his right to recover total and permanent disability benefits under accident 
policy, insured was not required to make further proof of disability as prerequisite to 
maintenance of suit for indemnities subsequently accruing. Boillot v. Income Guaranty 
Co. (Mo.) ; . : Sader : - 
(3). Submission to appraisal and arbitration. 
612(3)--Where appraiser selected by insured and appraiser selected by insurer were equally 
at fault in delaying selection of umpire, failure of appraisement within 90-day period 
was not fault of insured so as to preclude him from resorting to legal action. Where 90- 
day period fixed by policy expired without completed appraisement for cause not attributable 
to insured or his appraiser, limitation on insured’s right to sue was removed, and his 
motive in withdrawing from appraisal proceedings was immaterial as regards right to 


ma‘ntain suit. Koyer v. Detroit Fire & Marine Ins. Co. of Detroit, Mich. et al. (Cal.) 1701 
§ 614. DEFENSES. 


§ 615. — IN GENERAL, 
615—Verdict for insurer held justified in action on lapsed life policy, where insured, 
after applying for reinstatement and paying premium arrears, failed to take medical 
examination, and insurer, before insured’s death, refunded payment, which it had kept in 
trust account. Denney v. Aitna Life Ins. Co. (U. S.) ; P 
§ 616%. OE OF ADJUDICATION IN ACTION AGAINST 
INSURED. 
61614—Final judgment against defendants n personal injury suit becomes conclusive evidence 
of their negligence, damages sustained by plaintiff, and amount thereof, as_ respects 
insurer's diability. Jurisdiction of court of foreign state cannot be litigated in action 
against surety on motor vehicle carrier’s bond for amount of judgment, rendered b 
such court against carrier and driver of its automobile, for injuries to plaintiff; suc 
judgment, properly authenticated, heing final. Plaintiff’s testimony as to where he 
was when hurt held inadmissible as irrelevant in action against surety on bond of motor 
vehicle carrier for amount of judgment. rendered against latter by court of another 
state, for injuries to plaintiff; such judgment, certified under federal statute and 
introduced in evidence, being conclusive of such matter. Employers Ins. Co. of Alabama, 
Inc. v. Diggs. (Ala.) , , S<ha nents 
In ea-nichment proceeding instituted by employee against employer’s insurer to collect 
a default judgment rendered against employer, parties were mutually bound by issues 
— by judgment. Soukop v. Employers’ Liability Assurance Corporation, Ltd. 
(Mo, . ects es oe 
616%—Party issuing motor vehicle liability policy pursuant to statute is a party privy to 
judgment recovered against insured, and may only attack judgment for fraud by direct 
proceeding to vacate the judgment and not collaterally in suit by party recovering the 
iudement to recover the amount from the insurer. Bosse v. Wolverine Ins. Co. (N. H.) 
616%4—Judgment against insured under automobile liability policy in action against insured 
which was defended by insurer without knowledge that policy had heen obtained by 
fraud or conspiracy between insured and plaintiff held not res judicata of insurer’s 
liability in proceedings against it by supplemental petition authorized by statute. Venditti 
v. Mucciaroni et al. (Ohio) Fate ee , : : : : 
616%—In action by employer for indemnity under employer’s liability policy, insurer held not 
precluded from asserting defense that person who had recovered judgment against 
employer was not an employee of employer within coverage of policy, notwithstanding 
finding in action against employer that person was an employee, where action by such 
Person was predicated on negligent maintenance of building in unsafe condition and not 
on person’s status as an employee. 
Produce Co. (Okla.) . : 
§ 617. JURISDICTION. 
617—Where life insurance company brought suit for declaratory judgment as to termina- 
tion of liability on a group insurance policy, subsequent institution of actions by persons 
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covered by the policy asking damages for fraudulent cancellation of the policy did not 
affect the court’s jurisdiction respecting the suit for declaratory judgment. Where 
those insured by group policy were asserting liability of eee under it and insurer 
was denying liability on ground that the coverage a the policy had been properly ter- 
minated before the asserted liability arose and other elements of federal jurisdiction 
existed, suit for declaratory judgment by the insurance company was maintainable 
under the statute, irrespective of whether suit would have been cognizable in equity 
or whether plaintiff would have had adequate remedy at law in ae actions at law. 
Anderson et al. v. Aétna Life Ins. Co. of Hartford, Conn. (U. ; : eae 
619. SPECIAL STATUTORY LIMITATIONS. 
620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 621. 
621—Where fire policy a that loss shall be payable sixty days. after proof of loss, an 
action brought after that period is not premature, and interest from that date is usually 
—ae - allowed. J. Purdy Cope Hotels Co. et al. v. Fidelity-Phenix Fire Ins. 
REE” “ip RRS OR ag ns lira ihn Sesearne ries Bement Sie OnE phir SUR yah i er aR OA 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Action against insurer on liability policy by judgment creditor of insured held 
barred for failure to commence action within two years after entry of judgment, as 
required by policy, notwithstanding action was commenced within six-year limitation 
period applicable to actions to recover upon liability created by statute, since provision 
of Insurance Law authorizing actions against insurer expressly limits such rights to 
those arising “under the terms of the policy” and such limitation was not unreasonable. 
Provision of liability policy, that specific statutory provision with which any gare 
of policy relating to limitation of time for legal proceeding was at variance should b 
substituted for such condition, keld not to render general statute of limitations applicable 
in suit by judgment creditor of insured against insurer in place of two-year limitation 
contained in policy, where casualty companies were not forbidden to contract with respect 
to periods of limitation, Matelsky v. "Biche 2 a OE. SS eee 
(2). Validity of provisions. 
622(2)—Limitation of two years after entry of judgment against insured within which to 
bring action against insurer on liability policy er be binding as between insured and 
insurer. Mat cisky v. Globe Indemnity . % i, * SGI iain apis ean pes Ceara eae 
622(2)—Insured’s action against automobile Tiability insurer for amount of adverse ‘judgment 
which insurer refused to pay was governed by four-year limitation statute and not two- 
year limitation statute, notwithstanding policy provision requiring actions to be brought 
within two years after occurrence causing loss, in view of statute prohibiting contract 
limiting time in which to sue thereon to shorter period than two years. Provision in 
automobile liability policy requiring actions on policy to be toonaht within two years 
after occurrence causing loss was void as violative of statute prohibiting contracts limiting 
time in which to sue thereon to shorter period than two years. Conmnnreed Casuaity 
Ins. Co. v. Loper. (Tex.) Se ibe id a VERS het a se ha am es ssid erica sted 
8 623. — WAITVER OF LIMITATION, 
(3). By conduct inducing delay. 
623(3)—Where insurer’s representatives negotiated with insured’s representatives for settle- 
ment of claim for period of year or more after furnace explosion and insurer did not 
deny liability for furnace explosion until one year period had expired, insurer waived 
one-year limitation provision of policy. Friend v. General Accident, Fire & Life Assur. 
Corporation, Ltd., of Perth, Scotland. (TIl.) we Ree ERGO a aa namo ales 
(4). Denial of liability. 
623(4)—Under group policy providing for commencement of payment of disability benefits 
six months after proof of disability, where insurer denied liability. suit filed before six- 
month waiting oe had eran was not premature. White v. > i Ins. 
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Co. _(Mo.) ; a : . 1642 


$ 624. PARTIES. 
(1). Parties plaintiff in general. 

624(1)=-Action on verbal fire insurance policy insuring building of church held properly 
brought in name of church as against contention that legal title to property was * 
name of church trustees who were proper parties to sue for loss. Queen Ins. Co. of 
ae SYS? ES en eee eee 

624(1)—Where. railroad, subsidiary railroad, ‘and railroad construction company “were jointly 
liable for injury for which part injured recovered from subsidiary in action brought 
wo - of limitation, all three parties could recover on public liability policy by 
which they were insured, whether or not action against taoured arties other than sub- 
= was barred, in view of doctrine of contribution. St. Pash a} Kansas City Short 
Lin Co. et al. v. United States Fidelity & Guaranty Co. (Mo.) ............-.0+5 

624(1)_ Where all of the assured had appeared as plaintiffs in a _ eis policy, it was of 
no concern to insurer how any sum that might be Toreqered was to he oe among — 
Leland et al. v. Firemen’s Ins. Co. of Newark, N. J. (Pa.) ; 

(3). Mortgagors and mortgagees. 

624(3)—In action by insured on fire policy containing provision that any loss was payable 
to mortgagee as his interest in insured property might appear, insurer was entitled 
to have mortgagee made party to action, either plaintiff or defendant, so that rights could 
he adjudicated in one proceeding. Commercial Union Fire Ins. Co. of New York v. 
Eos Chance tbs van g wee Rees wat ent ral area Eten y ake be OE Ko 


624(3)—Standard mortgage clause in ‘fire policy providing that loss shall be payable to 
mortgagee as his interest may appear, and that policy as to such interest shall not be 
invalidated by act or neglect of insured, creates independent contract of insurance for 
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separate protection of mortgagee whereunder mortgagee may maintain suit in his own 
name for loss. Western Assur. Co. v. Hughes et al. (Okla.) 
(5). Necessary and proper parties. 

624(5)—In action by insured on fire policy containing provision that any loss was payable to 
mortgagee as his interest in insured property might appear, mortgagee was “necessary 
party” to litigation and entitled to have his respective interest determined, whether it 
was severable or otherwise. Commercial Union Fire Ins. Co. of New York v. Wade 
et al. (Ind.) 

(6). Actions on life policies. 

624(6)—Where succession owed no debts, widow and sole heir of insured decedent who were 
sent into possession of estate by judgment of court held entitled to sue on life policy 
for benefits in nature of dividends which had accrued to insured. Ardoin et al. v. 
Great Southern Life Ins. Co. (La.) , 94 

(7). Defendant in eal 

624(7)—Action on verbal contract of fire insurance if made by general agent of insurer is 
properly brought against insurer and not insurer’s agent. Queen Ins. Co. of America 
v. Chapel. (Ala.) ...... i aatedeet men ares went aans 

§ 625. PROCESS. 

§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 

(1). In general. 

627(1)—Service on foreign insurance company through the insurance commission as provided 
by statute is not an exclusive method, service on company’s agent being good and legal 
service. Lucas v. North Carolina Mutual Life Ins. Co. (S. C.) 

627(1)—A physician who was employed separately by Iowa insurance association for each 
particular medical examination in District of Columbia was not “agent” or “employee” 
of association on whom service could be made in District of Columbia under statute. 
Sasnett v. Iowa State Traveling Men’s Ass’n. (U. S.) ; 1480 

§ 628. DECLARATION, COMPLAINT OR PETITION, 

§ 629. ——- FORM AND REQUISITIES IN GENERAL. 

(1). In general. 

629(1)—In action on mutual benefit membership certificate issued subsequent to reincor- 
poration of insurer under statute in exchange for certificate issued prior to reincorporation 
wherein insurer relied on limitation of liability incorporated in new certificates which 
were not included in provisions of old certificates, fraud, misrepresentation, or other 
unlawful act resorted to in obtaining surrender of original ‘membership certificates should 
be made issue by pleadings. Merchants & Bankers Guaranty Co. v. Downs. (Fla.) 1308 

629(1)—In stating cause of action against insurer for damages sustained in collision with 
insured automobile, allegations that automobile was registered in certain person’s name, 
that driver was operating automobile with owner’s consent, and that damages to property 
and injuries to person resulted from collision, were proper and relevant. Parks v. 
Mathews et al. (Idaho) ; aan 1531 

629(1)—In action by State Highway Commission to recover damage to bridge caused by 
private motor carrier’s truck of overweight, portion of petition seeking to show defendant 
insurer issued policy covering carrier was defective. State Highway Commission v. 
American Mutual Liability Ins. Co. of Boston. (Kan.) 1539 

629(1)—In suit by recognized heirs of insured minor on travel and pedestrian policy and 
life policy with double indemnity provision for accidental death, after payments had been 
made to designated beneficiary, allegation that beneficiary was not a “lawful benettiety 
without specifying any facts held insufficient to state a cause of action on behalf of 
heirs, since such statement was a conclusion. Weeret et al. v. Life & Casualty Ins. Co. 
of Tennessee. 4a.) ; 

(2). Making and terms of contract. 

629(2)—In action on verbal fire insurance contract, complaint alleging that terms of policy 
were to be that of similar prior policy between same parties, naming rate of premiums, 
duration of term, nature of risk, property insured, and its location, and amount thereof, 
together with consideration to be paid held sufficient. Queen Ins. Co. of America v. 
Chapel. (Ala.) ..1207 

629(2)—In stating cause of action against insurer for damages sustained in collision with 
insured automobile. allegation that insurer pore and delivered } ne to automobile 
owner is proper. Parks v. Mathews et al. (Idaho) 

§ 634, PERFORMANCE OR WAIVER OF CONDITIONS. 

(1). Tn general. 

634(1)—Waiver of breach of conditions, relied on by plaintiff in action on indemnity 
policy, must be alleged and evidence of such waiver is not admissible under allegation 
that policy conditions have been performed. Distributors Packing Co. v. Pacific Indem- 
nity Co. (Cal.) 

634(1)—Beneficiary suing on life policy pleaded waiver of forfeiture provisions when she 
pleaded the policy and performance of its terms. Payne v. Universal Life Ins. Co. (Mo.) 
635. - LOSS AND CAUSE THEREOF. 

635—Petition on life policy which alleged that insured was found alone in his room on 
bed, dead from pistol wound in chest, held not specially demurrable on ground that it 
did not appear whether insured shot himself or was shot by another. Petition on life 
policy which alleged that insured was found alone in his room on bed, dead from pistol 
wound in chest, held not specially demurrable for failure to set out facts aes 
shooting. Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) 

§ 638. NONPAYMENT. 

638—Petition for disability benefits, originally alleging disability by reason of fracture of 
thigh and amended to allege disability from rheumatism and neuritis, held not demurrable, 
in so far as alleging that insurer acted in bad faith in failing to pay claim, because 
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petition failed to allege that due proof of rheumatism and neuritis had been submitted, 
where petition alleged that insured had written insurer that he continued to be totally 
and permanently disabled and offered to submit to examinations or furnish any desired 
information, but that insurer refused to continue disability payments for reasons other 
than failure to furnish due proof. New York Life Ins. Co. v. Bradford. (Ga.)..... 34 
639. ANTICIPATING DEFENSES. 

639—Statute requiring plaintiff in action on an insurance pic to file a written specification 
of any matter in waiver, estoppel, or in confession and avoidance on which he intends to 
rely is mandatory. Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) cs ; 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In general. s 

640(1)—When an insurer desires to avail itself of an exception contained in a policy by way 
of defense to defeat a claim either in toto or pro tanto, it must plead such exception, 
and failing to do so waives it as a defense. Mowery v. Washington National Ins, Co. - 

Ill. : cae eae wag ct Nate OTe wees 

600th) —Uaios a fire policy covering varying quantities of liquor and requiring monthly 
reports as a basis for the determination of premiums and providing that it should be 
void if insured concealed or misrepresented any material facts and that in case of loss 
liability should not exceed that proportion of the loss which the last reported value 
bore to the actual value of the property, insured’s failure to report certain liquors held 
as bailee which it never intended to include in the policy, not being fraudulent, at 
most reduced the amount of recovery, and not being pleaded as a partial defense, did 
not prevent recovery. Schenley Distillers Corporation v. United States Fire Ins. Co. 
(U. S§.) : : ish nck k MARDER ES ROO eeecree. 

(2). Avoidance and forfeiture. 

640(2)—-Statutory conditions rendering misrepresentations or breaches of warranty fatal to 
recovery on policy, namely intent to deceive and increase of risk, may be averred either 
singly, or in the alternative, or in separate pleas. Sovereign Camp, W. O. W. v. 
Thompson. (Ala.) .. pia araiens 6 eaaas ae CAS A FW hea ok Soar are ete I reared 1001 

640(2)-—The defense to action on life policy, that misrepresentation in application contributed 
to death of insured, is affirmative defense which must be affirmatively pleaded jin answer 
and is always question for jury, and burden of proof to establish such defense is on 
insurer. Friedman v. State Mutual Life Assurance Co. (Mo.) 1653 
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special plea of breach of warranty was essential to permit such defense in behalf of 
insurer. Lesicick et ux. v. North River Ins. Co. (Wash.) cons Swe 5 
(5). Arbitration and appraisal. 
640(S)—In action on fire policy providing that parties should determine amount of loss by 
arbitration, insurer waived defense of failure to submit loss to arbitration by neglecting 
to plead such failure 


1716 


County et al. (Cal.) aces dap Marne Rah Miata eden ink wie MERC iees deat 861 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 


641(1)—Court may, in its discretion, permit filing, during trial of action on insurance policy, 
of special replication setting up matter in waiver, estoppel, or in confession and avoidance, 
and on filing of such replication granting or refusal of insurer’s motion for continuance 
rests within court’s sound discretion, Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) 204 


(2). Estoppel or waiver. 

641(2)—In action on life policy, allegation that assessments were paid in pursuance of practice 
countenanced by insurer in accepting assessments after they were due held to allege 
sufficiently reliance upon continuation of general course of insurer in such respect. 
Border State Life Ins. Co. v. Monk et al. (Tex.) : =a 

§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 

(1). Declaration, complaint or petition. . Ei 

643(1)—In action on mutual benefit membership certificate where original declaration was 
based on certificate dated February 7, 1934, and amendment during trial had effect to 
base action on certificate dated December 8, 1930, which was issued after reincorporation 
of insurer under statute, overruling of demurrer to declaration as amended was error 
since amendment brought about entire change in cause of action. A recovery on new 
policy, issued after reincorporation of mutual benefit company, which provided for 
limitation of insurer’s liability under specified circumstances, could not be upheld by 
construing date of new policy to relate back to date of policy issued prior to incor- 
poration which did not contain such limitations but was canceled and exchanged for 
new policy, in absence of showing of fraud, where beneficiary brought suit on new 
policy and amended declaration to base suit on old policy only since each of two instru- 
ments constituted entirely different contract and neither could be reformed in law action. 
Merchants & Bankers Guaranty Co. v. Downs. (Fla.) UGE NES Rams ies 


499 


(2). Plea, answer, or reply. 
643(2)—-In action ——- owner of truck and indemnity insurer for injury sustained by 
infant due to alleged negligence in operation of truck, court did not abuse discretion 
in refusing to allow insurer, four or five months after answer had been duly filed, 
denying that insurer had insured truck, to amend so as to include separate defense that 
owner of truck was not ee it under certificate of Railroad Commission or Public 


Service Commission. Hicks v. Hicklin et al. (S. C.) 610 
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§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 

645(1)—lIn action on life and accident policy, conditions proviting for reduction in indemnity 
held not available where conditions were not pleaded. Mowery v. Washington National 
Ins. Co. (Ill.) , 

645(1)—Allegation in suit for total and permanent disability indemnities under accident 
policy that insured was totally and continuously disabled held sufficient to present issue 
as to whether insured was permanently disabled, since expression “totally and continuously 
disabled” implied permanency. Boillot v. Income Guaranty Co. (Mo.) . 

645(1)—Whether insurer on public liability policy indemifying municipality “against claims 
for injuries occurring on municipality’s premises was estopped from settng up munici- 
pality’s breach of warranty that no explosives were intended for use on the premises 
covered by policy was not considered by court in absence of any allegation in state- 
ment of claim that insurer knew, or should have known, of use of souamatys caps on 
premises, when policy was issued. City of McKeesport v. Standard Surety & Casualty 
‘o. of New York. (Pa.) 

(2). Matters to be proved. 

645(2)—To recover on alleged oral contract of insurance, plaintiff must allege and prove 
consideration for contract. Queens Ins. Co. of America v. Chapel. (Ala.) ; 1207 

645(2)—-Where policy excepts certain risks from its coverage, burden is on claimant to 
plead and to prove that his cause of action did not fall within such exceptions. Metropoli- 
tan Life Ins, Co. v. Wilson. (Tex.) . 

645(2)—A plaintiff suing on an accident policy has burden of pleading and proving that 
insured’s death was accidental and not within exception. Waeiington National Ins. 
Co. v. ne (Tex.) we 

(3). Evidence admissible under pleadings. 

645(3)—Question of nul tiel record in action for debt on judgment indemnified by defendant 
surety on judgment debtor’s bond as motor vehicle carrier, coverage of liability policy, 
and nonco-operation of insured, or waiver thereof after knowledge, were presented under 
general issue. Employers Ins. Co. of Alabama, Inc. v. Diggs. (Ala.) . 1214 

645(3)—Waiver of breach of conditions, relied on by plaintiff in action on indemnity policy, 
must be alleged and evidence of such waiver is not admissible under allegation that 
ey Ps ae have been performed. Distributors Packing Co. v. Pacific ae 
oO a 

645(3)—-Where life policy dated August 6, 1932, was dated after insured’s application of date 
August 4, 1932, but before medical examination dated August 9, 1932, and where policy 
provided that policy and ap>lication should constitute entire contract, and that its date 
should be deemed date of issue, and where insurer attacked validity of policy because 
of misrepresentations regarding insured’s age and health in application, evidence of 
alleged misrepresentations made in medical examination held inadmissible and policy 
was valid and binding on insurer. Travia v. Metropolitan Life Ins. Co. (La.) 

645(3)—Under Missouri law, insurer cannot, under general denial, raise issue of misrepre- 
sentation or fraud in procurement of accident policy, but it must affirmatively plead 
such misrepresentation or fraud. Kithcart v. Metropolitan Life Ins. Co. (U. S.) 

645(3)—-Where action on life policy was based on parol contract, evidence of which was 
inadmissible, and waiver of written conditions precedent barring recovery was not pleaded, 
admitting evidence of waiver and submitting case to jury on such theory held error. 
Hyder v. Metropolitan Life Ins. Co. (S. C.) . 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 

646(1)—The person alleging that insured was of unsound mind at time of change of bene- 
ficiary of life nolicy has burden to establish such facts. Bankers Life Ins. Co. v. 
Aron et al. (Nebr.) ei 1662 

646(1)—Insurer which relies on facts specifically mentioned in policy as relieving it of a 
liability generally assumed in policy must come forward with evidence in support of 
such defense. Guise v. New York Life Ins. Co. (Pa.) 476 

646(1)—In action on fire policy, insured having proved his case by the policy, by evidence 
of loss during term and proof thereof, and appraisement of loss with adjuster, burden 
shifted to insurer to establish defense upon which it relied. St. Paul Fire & Marine 
Ins. Co. v. Westmoreland. (Tex.) 

646(1)—-Where period for which fire policies were written had not ‘expired when loss occurred, 
insurers had burden to show that insurance was not in force at that time. A®tna Ins. 
Co. v. Kennedy. 

646(1)—Where member of unincorporated association, who was beneficiary under a death 
benefit certificate issued to his wife under a group policy, offered in evidence certificate 
and proved that he was member in good standing of association. that wife was entitled 
to insurance under constitution and by-laws of association, that all required premiums 
had been promptly paid, that necessary proof of loss had been filed, and that payment 
of claim had been demanded and refused, member made out prima facie case of 
existence of group policy and right to recover thereunder, imposing duty on insurer 
to produce evidence that policy was no longer in effect. American National mas. Co. v. 
— (Va.) : ; 

(1%). Avoidance and forfeiture. 

646(1%)—In injured person’s action against automobile liability insurer, where insurer 
pleaded insured’s failure to co-operate, insurer had burden of establishing that breach 
complained of existed at time of loss or damage and contributed thereto. Ohio Casualty 


Co. of Hamilton, Ohio v. Swan. (U. 


(2). Avoidance and forfelture—Ineurance of property. : 
646(2)—In action by insured on fire policy, insured had burden of proving full compliance 
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with all provisions of policy to be 
of New York v. Wade et al. 

646(2)—Breach of provision in 
in action thereon, but being in avoidance or forfeiture of policy must be established 
by insurer. St. Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 

646(2)—_Where insurer defends liability on ground that fire policy was issued on basis of 
material misstatements, burden is on_insurer to prove such misstatements, defense being 
affirmative one. Sands v. Bankers’ Fire Ins. Co. (Va.) 


(3). Life and accident insurance. re : isa 
646(3)—Ordinarily, jury determines falsity and materiality of representations in application 
for insurance, and defendant has burden of proof on such issues; but where falsity and 
materiality are shown by clear, convionag, and uncontradicted evidence, court may so 
rule as matter of law. Metropolitan Life Ins. Co. v. Samis. 
646(3)—Insurer has burden of proving that group policy lapsed by reason of termination of 
employee’s employment. Peters v. Aitna Life Ins. Co. of Hartford, Conn. (Mich.) . 
646(3)—Acknowledged receipt of premium money one week before imsured’s death created 
strong presumption that life policy was in force when insured died. Payne v. Universal 
Life Ins. Co. (Mo.) Pe Jen i 6. despite, eia. 4 5 Wick atari 
646(3)—The defense to action on life policy, what misrepresentation in application contributed 
to death of insured, is affirmative defense which must be affirmatively pleaded in answer 
and as always question for jury, and burden of proof to establish such defense is on 
insurer. Friedman vy. State Mutual Life Assurance Co. (Mo.) ses 
646(3)—In action on life policy, by offering in evidence the policy and insurer’s admission 
of its execution and delivery and of insured’s death, beneficiaries make prima facie case, 
even though in anticipation of a defense they elect to offer testimony of witnesses, an 


burden is on insurer to prove affirmative defenses. Wells v. Jefferson Standard Life 
Ins. Co. (N. C.) 


646(3)—In action to recover disabil 
who had falsely stated in application that she was carrying no other accident or health 
insurance, insurer, which did not show that statement had been made fraudulently or with 
intent to deceive, had burden to show that it was material to acceptance of risk within 
provision of policy barring recovery. Albert v. Inter-Ocean Casualty Co. of Cincinnati, 
Ohio. (N. M.) ‘ sca i datana a ieiaoan a acaba ee ‘ : 

646(3)—In suit on industrial life policy, plaintiff had burden of proving that age given Py 
insured in application was correct age. Flynn v. Metropolitan Life Ins. Co. (N. Y.. 

646(3)—Under industrial life policy reserving in insurer right to declare policy void if it 
developed that insured was not in sound health at date of issuance of policy or had been 
attended by a physician for serious disease or complaint for two years prior to date of 
policy, policy was effective when issued and insurer had burden to establish breach 
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to avail itself of reserved remedy. Flynn v. Metropolitan Life Ins. Co. (N. Y.) 1411 


646(3)—In action on life policy, insurer has burden to prove fraud of insured in procuring 
issuance of policy. National Life & Accident Ins. Co. v. Roberson. (Okla.) 

646(3)—Where life policy provides that statements by insured shall, in absence of fraud, 
be deemed representations and not warranties, insurer, to avoid policy, must prove 
fraud upon part of insured in making statements and must show, not only that answers 
were false in fact, but also that insured knew they were false when he made them. 
Ratkovic v. Metropolitan Life Ins. Co. (Pa.) ; : : 

646(3)—An insurer, to avoid life policy containing standard provision that all statements 
made by insured shall, in absence of fraud, be deemed representations and not warranties, 
must prove fraud on insured’s part in making statements and must show not only that 
answers were false in fact, but that insured knew they were false when he made them. 
Boltz v. Metropolitan Life Ins. Co. (Pa.) 

646(3)—In action on life policy providing that all statements made by insured shall, in 
absence of fraud, be deemed representations and not warranties, insurer. urging falsity 
of answers in application, had burden to show that representations were untrue. that 
they were material to the risk, that insured knew they were false when made, and that 
peat caused insurer to act to its prejudice. oder vy. Metropolitan Life Ins. ., 

a. eee ° 
646(3)—The statement of insured as to age in application for policy is presumed to be correct 


and burden of overcoming presumption is on insurer. American National Ins. Co. v. 
Branch. (Va.) ; ae swe oon 


(3%). Guaranty and indemnity insurance 
646(3'4)—Automobile liability insurer relying on particular interpretation of Massachusetts 
statutes incorporated in automobile liability policy different from interpretation reached 
by Rhode Island trial court had burden of proving by_preponderance of evidence validity 
4 mp prenstetion relied on. Farrell v. Employers Liability Assur, Corporation, Ltd. 


646(3%)—In action against liability insurer on judgment recovered against insured, though 
insured’s nonappearance at trial wherein such judgment was rendered is valid defense 
under policy provision that insured must render “every assistance and cooperation in his 
power.” burden is on insurer to show that it requested insured to appear and was 
prejudiced by his nonappearance. Bachman yv. Monte (American Mut. Liability Ins. 
Co., Garnishee.) (Pa.) A es Pay 

(4). Payment of premiums. 

646(4)—Where life insurer admitted issuance and delivery of policy sued on, which policy 

made payment of premium condition precedent to its validity, there was a presumption 


that_premium had been paid or that credit had been extended. Federal Life Ins. Co. 
v. Hase. (Ark.) 


646(4)—Heneficiary suing on life policy made prima facie case when she introduced policy 
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and proved insured’s death, and insurer had burden of proving nonpayment of premium 
and lapse of policy. Payne v. Universal Life Ins. Co, (Mo.) 

646(4)—Under statute making affidavit that notice of premium has been mailed presumpti ve 
evidence that such notice has been given, evidence of nonreceipt of premium by assignee 
of policy was insufficient to rebut statutory presumption that notice was mailed, where 
insurer introduced affidavit in evidence and proof of persons then in its employ that 
notice had been mailed to assignee at his address. Goeller v. Equitable Life Assurance 
of the United States. (N. Y.) ... 

646(4)—In action on life policy, insurer had burden to establish its affirmative defense that 
policy had lapsed ¥ nonpayment of premium and that notice of premium due had been 


mailed to insured as required by statute. Maurer v. John Hancock Mutual Life Ins. 
> a) 2 & 
646(4)—In action on life policy reciting on its face receipt of first annual pre mium, insurer 


had burden to prove defense of nonpayment of first annual premium. New York Life 
Ins. Co. v. Holroyd. (Okla.) 


646(4)—Where mutual benefit life association’s by-laws provide that entry of assessment on 
association ledger is to be prima facie evidence of mailing of notice, and such proof, is 
made, presumption of fact arises that notice was received by addressee, but presumption 
is rebuttable, and on showing that addressee did not receive letter, presumption of fact 
arises that letter was mailed and issue whether letter was mailed becomes issue for 
jury. National Aid Life Ass’n v. Cooper. (Okla) 
(5). Estoppel and waiver as to avoidance or forfeiture. 5 
646(5)—In action on life policy defended on ground of misrepresentation as to insured’s 


health, if insured could not read English, plaintiff should have proved that fact and in 
the absence of such proof or any showing that answers as recorded in the application 


were not his answers, claimed illiteracy was no excuse for misrepresentations. atkovic 
v. Metropolitan Life Ins. Co. (Pa.) a : 


(6). Risk and cause of loss in general. 
646(6)—In action on industrial life policy containing provision that, if death of insured 
occurred within nine months from date of delivery of policy from pulmonary disease, 
liability of insurer was limited to return of premiums paid, burden was on insurer to 
show that insured died of pulmonary disease. In action on industrial life policy con- 
taining provision that, if death of insured occurred within nine months from date of 
delivery of policy from pulmonary disease, liability of insurer was limited to return of 
premiums paid, insurer’s burden of proving that insured died of pulmonary disease was 
prima facie sustained by introduction of death certificate under statute reciting that 
insured died from pulmonary disease, and plaintiff then had duty to overcome or rebut 
presumption. American Life Ins. Co. v. Williams. (Ala.) 1302 
646(6)—In action on fire policy, incendiarism is an affirmative defense, and burden to establish 
it rests upon insurer. Di Martino v. Continental Ins. Co. of New York. (La.) 1499 


646(6)—In action on policy covering loss by windstorm, burden was on insured to show that 


damage to dance hall was caused by a “windstorm” as contemplated in policy. Williams 
v. Detroit Fire & Marine Ins. Co. (Mich.) ; 869 


646(6)—The burden was on beneficiary of group policy to show that insured became totz ally 
and permanently disabled before certificate of insurance lapsed, it being insufficient to 
show that during time certificate was in force, insured was suffering from a hernia which 
resulted in total and permanent disability after the insurance was no longer in effect. 
Lukaswiecz v. General American Life Ins. Co. et al. (Mich.) 1637 

646(6)—A beneficiary suing on accident policy insuring against death from accidental injuries 
producing total disability continuous from date of accident to date of death must prove 
that insured was wholly disabled in the accident and that he was continuously disabled 
from date of accident to date of death. Spigener v. Great Western Ins. Co. (Mo.) 1487 

646(6)—In suit by insurer to determine question of coverage under automobile liability policy, 
insurer did not have burden of proof on issue of noncoverage. Liberty Mutual Ins. Co. 
v. Martel et al. (N. H.) 

646(6)—Insured who after becoming totally and permanently disabled from spinal cerebellar 
ataxia had_ received benefits under life policy for seven years, had burden in action to 
recover subsequent total and permanent disability benefits to show that he had been 
continuously disabled to extent specified in policy since date upon which payments were 
stopped. In action for total and permanent disability benefits under life policy which 
provided for benefits if disability occurred after policy became effective, wherein insurer 
justified discontinuance of benefit payments on ground that insured’s spinal cerebellar 
ataxia was caused by congenital degenerative disease of nervous system, which disease 
was contracted many years before date of policy, insurer, after insured rested, had burden 
of coming forward with evidence to support pleaded justification for discontinuing pay- 
ments. McKown v. State Mut. Life Assur. Co. of Worcester, Mass. (Pa.) 

646(6)—Insured, in action for disability benefits under life policy, has general burden of 
proof resting upon a plaintiff of showing that his disability is within coverage of policy. 
In action for permanent and total disability benefits under life policies providing for 
benefits if disability occurred after insurance took effect, insured, after showing status 
created by prior payments of benefits for more than three years and continuance of his 
permanent and total disability, was not required to anticipate a possible defense by 
showing in addition that none of circumstances contemplated by exceptions in policies 
were present. Guise v. New York Life Ins. Co. (Pa.) 476 

646(6)—-Under fire policy by which insurer was not liable for loss by explosion unless fire 
ensued, insured, to recover for loss due to gas explosion and fire, was required to prove 
that fire preceded the explosion and ignited the gas. Tannenbaum v. Connecticut Fire 
Ins. Co. (Pa.) 


646(6)—-In action on accident policy for death of insured found with revolver in his hand, 
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in absence of contrary evidence, presumption arose that insured was not murdered, 

a es... insured’s death was accidental. Despiau v. United States Casualty 

666 ok hd ba bE 0925. ios OOD CORED ES OOS EMEA 1.000 0N6 55.4540 c RK OS BO a eek ss 

646(6)—In suit on accident policy for death from external, violent, and accidental causes, 

mere proof of death will not suffice, but plaintiff must prove also that death was acci- 

dental, and, where evidence shows not merely death by shooting, but that death occurred 

as result of on  ganountes, — must again take the initiative and show that death was 
accidental. . ae... ee SE EE AO eee 

646(6)—It is oe be lightly presumed that an insurance agent inserted in an application 
for insurance answers other than those made by the a licant in view of Kentucky 
to's. making it a crime to do so. Carter v. Business Men’s Assur. Co. of America. 

646(6)—In action on life policies where insured had disappeared, beneficiary had ‘burden cof 
proving that insured died while policies were in Geen. Tyrrell v. oatentien _ vad of 
America. ( Ms catukicclnaihis cco cole <9 fae Mien es SASS Reese ee . 

(7). — Suicide. 

646(7)—In action on life policy containing double indemnity clause, where evidence points 
indifferently to accident, and suicide as cause of insured’s death, presumption arises that 
accident, not suicide, was cause of death, and it becomes insurer’s duty to rebut such 
presumption. Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) 

646(7)—Where insurer sets up defense of suicide in suit on policy, presumption against suicide 
does not have force of evidence in favor of plaintiff, but vanishes from case upon 
introduction of evidence of cause of — Falkinburg v. Inter-State Business Men’s 
Acc. Co. of Des Moines, Iowa. 

646(7)—In action on contract of life in presumption of law supports theory ‘that 
death was due to accident rather than suicide. Supreme one of American ._Woodmen 
eM, asa a tea reracs Sie hie ewe 9 6 ES SME Min 8 oa ALA EA 4.3 5 ‘ 

646(7)—To recover on accident policy excluding from its coverage suicide or injury ‘from 
intentional act of insured, beneficiary was required to prove accidental death. Wash- 
ington National Ins. Co. v. Chavez. (Tex.) 

646(7)—In action on accident policy for death of insured found with revolver in his hand, 
in absence of contrary evidence, a arose that insured did not commit suicide; 
but such presumption would disappear if evidence reasonably led to contrary conclusion. 
Despiau v. United States Casualty Co. (U. Manck Gone ay ae 

(8 Extent of loss and liability of insurer. 

646(8)—A language teacher, seeking to recover disability benefits under riders attached to 
life policies for total and permanent disability because of deafness resulting from head 
injury, had burden of proving that he was totally and_permanently disabled to teach and 
also to engage in any occupation or trade for profit. eoavenen v. Metropolitan Life Ins. 
a Saar re ee errr ee rere tre rr ee 

646(8)—In action on double indemnity clause of life policy, no resumption could be indulged 
that insured committed suicide. Morris v. Equitable Life Asssurance Society of the 
I ine acy | vite aaah We 6 ek A 6 Ges RACE aed SAIS aa Oe eres ect 

646(8)—In action on life policies to recover double indemnity allowed for death from 
accidental means, the presumption arising from proof that death was due to stab wounds, 
that wounds were accidentally received, can only be overcome by other evidence under 
general rules of law proper! applied. ‘Smith v. Metropolitan Life Ins. Co. (Mo.) aim 

646(8)—In action for double indemnity benefit under life policy wherein insurer defended on 

round that death of insured was result of self-destruction which was excluded from 

fouble indemnity clause, plaintiff had burden to show that death of insured was caused 
entirely by accidental means and defendant had burden to show that insured committed 
suicide. In action for double indemnity benefits of life policy ponies for payment of 
double indemnity on proof of death which was not result of sel -destruction, plaintiff was 
not ——— to prove that insured did not commit suicide unless insurer ours 
rebutted presumption against suicide. Shtevelan v. Metropolitan Life Ins. Co. ™. 

646(8)—Under double indemnity clause of life policy, ee | had burden to pick 
that accidental injury was of kind covered by policy, and such fact could be established 
by circumstantial evidence. Stuart v. Occidental Life Ins. Co. _(Ore.) 

646(8)—In action on double indemnity provision of life policy covering death resulting from 
bodily injuries effected solely through external, violent, and accidental means, burden 
was on plaintiff to present evidence from which jury could properly find that ‘death of 
insured resulted from injuries of the nature or kind against which ay maenedy him. 
Goethe v. New York Life Ins. Co. (S. C.) ............. ; 

$ 647. ADMISSIBILITY OF EVIDENCE. 

647—In action to recover benefits under group insurance policy, written statement signed by 
doctor and purporting to show result of examination of insured as to his diseases and 
ailments held error, where doctor did not testify in trial nor by deposition. Metro- 
Se ae ee rarer rr oe Ree 

$ 648. IN GENERAL 

. In general. 

648(1)—In insured employee’s action on total disability clause of group policy for disability 
allegedly existing at time of discharge for alleged shortage in accounts, evidence that 
insured employee was not short in his accounts held properly excluded, since not 
proper question of total and permanent disability. Denton v. Prudential Ins. > of 
EY I oahu wn 0 kc ae Sede rbot See ae Rane ete Beara leant : 

648(1)—In proceeding to determine insurer’s liability under omnibus clause in owner’s 
automobile liability policy, evidence that bailee used automobile as her own without 
objection by owner was admissible to show extent of use permitted, even if owner did 
not permit such use in express terms. tna Life Ins. Co. v. Chandler et al. (N. H.) .1 
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648(1)—In action on liability policy, wherein insurer’s defense was breach by assured of 
provision of policy requiring assured to co-operate in defense of claims under policy, per- 
mitting jury to pass on quality of acts of insurer in respect to its good or bad faith in 
conduct of litigation in previous action brought by plaintiff against assured, was error. 
Sercer v. Employers’ Liability Assurance Corporation, Ltd. (N. Y.) .1727 
648(1)—In action on life policy, and for penalty, interest and attorney’s fees, evidence to 
effect that plaintiff had assigned a one-half interest in cause of action to his counsel, 
held inadmissible, as against contention that such evidence was admissible on question 
of arn. fees. American National Ins. Co. vy. Hernandez. (Tex.) .............. 779 
§ 651. — OLICY OR OTHER CONRACT. 
(2). Making and completion of contract. 
651(2)—Under receipt for first premium on life policy, which receipt provided that insurance 
should be effective as of date of payment of premium if home office of insurer accepted 
application, instructing that insurer could not refuse to issue policy if insured were an 
insurable risk at time of application, and admitting evidence of imsured’s good health 
at such pany held error, since insurance could not become effective until agguention was 
approved. Hyder v. Metropolitan Life Ins. Co. (S. C.) .....--.cccceeceeeeenceeuees 175 
(3). Admissibility of policy in evidence. 
651(3)—Photostatic copy of insurance policy, indemnifying motor vehicle carrier against loss 
because of liability for personal injuries, and duly certified indorsements thereon, held 
admissible in evidence in action against insurer on judgment against insured for injuries 
to plaintiff. Employers Ins. Co. of Alabama, Inc. v. Diggs. (Ala.) : 1 
$ 655. ——- FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—In action on life policy, where insurer claimed that answers in application were false 
and testimony was introduced that insurer’s agent and insured were personal friends 
and that insured relied upon agent for ‘advice with respect to insurance, admitting testi- 
mony that insured canceled other policies on insured’s life held not error. Federal 
Life Ins. Co. v. Hase. (Ark.) 26 
55(2)—Where insurer had burden to show that insured’s ‘false answer in application for ; 
health and accident policy concerning existence of other similar policies was material to 
acceptance of risk within provision barring recovery, trial court erroneously refused to 


admit such other policies and to allow insurer’s state manager to testify for purpose 
of showing that insurer would not have issued policy had it known of existence of other 
policies. Gilbert v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. (N. M.) 1693 


655(2)—Admission of testimony of physicians that they had attended insured held not error 
in action on life policies defended on ground of misrepresentations in application which 
denied medical attendance. Kavakos et al. v. Equitable Life Assur. Soc. of the United 
AS. MG. TEE ois wren we Chis eee mie eae hee ken S assed a «nae e bee caciee kaw c aes 339 

655(2)—A life insurance company’s assistant medical director’s testimony that he would 
not have approved insurance application had insured’s answers to questions therein 
disclosed that he had sarcoma was admissible in action on policy as against objections that 
neither original application nor application for reinstatement of lapsed policy mentioned 
sarcoma, where each mentioned cancer and tumor. Lawrence v. Connecticut Mutual 
Life Ins. Co. (U. S.) ‘ os: 10 

(3) Guaranty and indemnity insurance. 

655(3)—In action on automobile liability policy by parties injured by insured, rejecting as 
evidence letters of another insurer to insured’s broker showing that such other insurer 
desired to cancel policy because of high loss ratio, which was offered to show falsity of 
warranty that no insurer had previously canceled automobile insurance, held error, 
especially under evidence showing that broker was insured’s agent for cancellation as well 


as for procuring insurance. Emery et al. v. Pacific Employers Ins. Co. (Cal.) . & 
§ 658. ——- LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 


658—Whether assured’s employee was using automobile, leased to him by assured and 
insured against theft, for business or pleasure at time it was stolen held immaterial in 
action against insurer where policy did not limit use of automobile and there was no 
showing that lease from assured to employee expressly stipulated that automobile was 
to be used only in the course of assured’s business, Bennett Chevrolet Co. v. Bankers 





& Shippers Ins. Co. of New York. (R. I.) TE RAE IEEE 304 
§ 659. Pos” OR INJURY TO PERSON INSURED AND CAUSE 


(1). In general. 
659(1)—Whether insured, who fell on railroad track and was killed by =, was contribu- 
torily negligent in approaching and attempting to cross track as did, as between 
insured or his representatives and railroad, held immaterial in 2 ee liability of 
insurer under double indemnity clause of insured’s life policy. metre v. —— 
Life Assurance Society of the United States. (Mo.) .. ; 107 
(2). Suicide. 
659(2)—In action on life policy wherein defense is suicide and only available evidence is 
circumstantial, great latitude is allowed in admission of evidence. In action on life 
policy wherein efense was suicide, testimony as to prior physical and mental health of 
insured held admissible. Falkinburg v. Prudential Ins. Co. of America. (Nebr.) 734 
659(2)—In suit on an accident policy excluding from its coverage suicide, court properly 
excluded death certificate signed by coroner containing finding that insured came to his 


death by suicide. Washington National Ins. Co. v. Chavez. (Tex.) 1150 
§ 661. AMOUNT OF LOSS. 
661—-Admission of evidence as to condition of damaged building as found from 12 to 17 


months after earthquake insured against held not error, notwithstanding subsequent 
earthquakes, where testimony disclosed that condition of building remained unchanged 
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and that later shocks caused no substantial damage. Koyer v. Detroit Fire & Marine 
Ins. Co. of Detroit, Mich., et al. (Cal.) eae 
$ 662. wr ar -" PROOF AND ADJUSTMENT OF LOSS. 
. In genera 
662(1)—Notice of accident, given insurer by insured, as required by motor vehicle carrier’s 
liability insurance policy held admissible in evidence in action against insurer on judg- 
ment against insured for injuries to plaintiff. mnpepore Ins. - of Alabama, Inc. v. 
a Re ys ee ah Sette VAT PEERS See aN 1214 
(2). Arbitration and appraisal. 
662(2)—In action by insured on fire policy, court properly admitted written request by 
insured for appraisal of loss, where policy provided for appraisal in event of disagree- 
ment as te amount of loss. Commercial Union Fire Ins. Co. of New York v. Wade 
et al. ia hee eh en eo DEM CE a PRS M5. Oa ETE VRIES CUES LPO RS OB ale Ca céonssce Oe 
(ESTOPPEL OR WAIVER. 
664—In beneficiary’s action on group life policy covering employees of corporation and its 
corporate agent, evidence that, at time president of corporate agent tendered corporate 
agent’s share of premium to insurer’s agent who was attempting to collect premium 
after corporate principal's check therefor had been returned unpaid and _ principal 
adjudicated a bankrupt, insurer’s agent stated that premium had to be recalculated and 
that in the meantime the policy would remain in force, was inadmissible in absence of 
evidence showing that agent had authority to change policy, and hence did not tend 
to establish a waiver. Moriarty v. California Western States Life Ins. Co,  (Cal.) 1600 
664—In beneficiary’s action on certificate of mutual benefit association, evidence with 
respect to oral statements of president or secretary of association through which it acted 
to effect that certificate was in force made when beneficiary called for certificate, held 
admissible to support theory that association waived requirement that certificate be 
countersigned by insured, where certificate was not mailed until about time of, but 
prior to death of insured, since such evidence did not constitute an attack on certificate 
as required pleadings of fraud, accident, or mistake. eueenive _, Benefit Ass’n 
IIE Uo ois ok ahs c danas | ceek bee DEE UA 8.014 64 Y EE Cah ws ode WSe' 483 
§ 665. —— WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(). In general. 
665(1)—Under automobile indemnity policy insuring against liability of owner occurring by 
reason of ownership of any automobile acquired by insured as “replacement” of auto- 
mobile described in policy, as of date of delivery of “replacement,” evidence that injury 
to third party occurred as insured was driving “replacement” automobile not yet registered 
in his name, but so registered subsequent to accident, was sufficient to support finding 
that automobile was “‘delivered” to insured within contemplation of policy, notwithstanding 
statutory provision that no delivery should be deemed made until transfer of registration, 
since term “delivery” as used in policy signified handing over the physical possession and 
control of automobile. Dean v. Niagara Fire Ins. Co. et al. (Cal.) .... fate «+ Oe 
665(1)—In action on life policy, by offering in evidence the policy and insurer’s admission 
of its execution and delivery and of insured’s death, beneficiaries make prima facie case, 
even though in anticipation of a defense they elect to offer testimony of witnesses, and 
burden is on insurer to prove affirmative defenses. Wells v. Jefferson Standard a 
Ins. Co. (N. C.) 
665(1)—-Evidence justified judgment for proceeds of life policy i in favor of beneficiary bees © 
by insured on application to change beneficiary proximately one month before his death 
on ground that insured was of sound mind on date of application for change of beneficiary. 
Bankers Life Ins. Co. v. Aron et al. (Nebr.) 1662 
665(1)—Evidence held to support judgment for insured on fire policy containing standard 
mortgage clause and for mortgagee on cross- -petition for amount due on mortgage on 
ground that insured owned insurable interest in property notwithstanding that legal title 
was in son. Western Assur. Co. v. Hughes ct al. (Okla.) ........... 544 
665(1)—In action on double indemnity clause of life policy, testimony, in answer to ‘question 
concerning amount of deflection, if any, between time bullet passed through insured’s head 
and time it struck ceiling, that deflection would not be more than two or three inches 
at the outside, did not contradict district judge’s statement concerning absence of 
evidence as to deflection from gun’s muzzle into and through head. New York Life 
Ins. Co. v. Gamer. (U. S.) 1295 
(2). The contract. 
665(2)—In beneficiary’s action on group life policy covering employees of corporation and 
its corporate agent, evidence held insufficient to support finding that original policy 
named both corporate principal and its agent as employers, and not principal alone, and 
hence beneficiary was not entitled to set up an estoppel of insurer to declare a forfeiture 
of policy for nonpayment of premiums on theory that corporate agent was both insured 
and employer of deceased employee, and that agent tendered the premium and insurer 
refused to accept it after principal was adjudged bankrupt. Moriarty v. California 
Western States Life Ins. Co. (Cal.) 1600 
665(2)—Evidence held to support verdict that first premium on life policy was paid when 
application was made and that subsequent delivery of policy to insured consummated 
transaction, as against contention that policy was left with insured for examination only 
and did not become binding contract, because first premium was not paid. Cook v. 
AN MR MND toc sa co a pha hah ral od:( cae BO Gass e clone GEE WEN KRES 686 
665(2)—Evidence held to sustain finding that application for life policy was signed by 
insured, as against contention that policy was void because application was not ogne by 
insured. Foster v. Washington National Ins. Co. (N. J.) 736 
€65(2)—In insured’s action on fire policy on trailer, evidence held insufficient to suppport 
finding that insured’s general agents never gave notice to soliciting agents of can- 
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eellation of policy before delivery of policy to insured. Camden Fire Ins. Ass’n v. 
Carroll. (Pa.) Saceny 

665(2)—In suit on oral. contract of windstorm, tornado, and ‘hurricance insurance, evidence 
held insufficient to sustain judgment for plaintiffs, where there was no competent 
testimony to support a finding that bookkeeper and solicitor in insurance office, to whom 
plaintiffs applied for the insurance and who took a policy, attached a memorandum 
to it, and placed it in a basket to be filled out later, was an agent of insurer. Mercury 
Ins. Co. v. Dockum et ux. (Tex.) 

665(2)—In action on alleged oral contract of automobile liability insurance, evidence held 
to show all the elements of a contract. Bankers Indemnity Ins. Co. v. Pinkerton. (U. S. 

(3). Avoidance and forfeiture. 

665(3)—In action on life policy, evidence held conclusively to negative fraud or misrepre- 
sentations by insured or beneteinty as to health of insured. Life & Casualty Ins. Co. 
of Tennessee v. McCrea. (Ark. 

665(3)—Evidence that applicant for life certificates falsely stated, ‘in ‘application which was 
basis for and a part of certificate, that he had not for five years suffered any disease and 
had not consulted or been attended by a physician for any disease, precluded beneficiaries’ 
recovery on certificates, where application provided that false answers therein should 
invalidate certificate. Woodmen of the World v. Brown et al. (Ark.) 

665(3)—Evidence that automobile liability insurer wrote to insured’s broker to obtain can- 
cellation of policy on desire of insured to cancel policy because of unsuccessful nego- 
tiations to extend policy retroactively, and that such letter concluded, “Let us have your 
advice,” held to show cancellation by mutual consent which did not make insured’s war- 
ranty to subsequent insurer. that no insurer had declined, canceled, or refused to con- 
tinue automobile insurance false so as to make oenonquant Lead void. Emery et al. 
v. Pacific Employers Ins. Co. (Cal.) eee 

665(3)—In action on life policies requiring that insured be in sound health at time of 
delivery of policies, judgment for plaintiff to effect that insured was in sound health 
would be reversed as against the manifest weight of the evidence, where, within five 
months of delivery of policies, insured died from tuberculosis and cancer. Janelunas 
v. Prudential Ins. Co. (IIl.) 

665(3)—In an action on a health and accident insurance policy, evidence held to show that 
multinle sclerosis disabling insured was contracted before the issuance of the policy 
and that insured’s negative answer to a question in application, whether he was suffering 
from or ever had rheumatism or any chronic or periodic mental or physical ailment or 
qenen, oe any defect in mind or body was untrue. Gorgen v. Continental Casualty 
0. ( 

665(3)—Evidence held to justify judgment denying recovery on life policies on ground that 
they had lapsed. Wicker v. Metropolitan Life Ins. Co. (La.) 

665(3)—Evidence held to establish that insured willfully misrepresented condition of his 
health at time of application for industrial life policy, precluding recovery on policy. 
Pons v. Tharp-Sontheimer Industrial Life & Burial Ins. Co. (La.) 

665(3)—Suspicious appearance of premium receipt card and unimpeached testimony of 
defendant insurance company’s vice president as to lapse of industrial life insurance 
policy sued on for nonpayment of premium before date on which sufficient reserve had 
accumulated to extend coverage until insured’s death, erasure of number of later lapsed 
policy on insured’s life from such card after insured’s death, and substitution of number 
of original policy, held to establish lapse thereof prior to such date and scheme by 
laintiff to defraud on defendant, so as to bar recovery. Brooks v. First National 
vife Ins. Co. (La.) 

665(3)—In action on life policy with total disability benefits, evidence held to ‘ show that 
insured suffered from paretic insanity and amnesia at time of his default in payment of 
premium, so as to excuse both his default in payment and his failure to give notice 
of disability at that time. Hickman et al. v. Pan-American Life Ins. Co. (La.) 


665(3)—In absence of conclusive evidence as to whether cessation of work by employee con- 
stitutes “termination of employment” within group policy provision that insurance 
should automatically cease on termination of employment, character of cessation of work 
must be found from attendant circumstances. Peters v. AStna Life Ins. Co. of Hart- 
ford, Conn. (Mich. 


665(3)—In action on group gelley which by its terms expired thirty-one days after enghey- 
ment was terminated, evidence that more than thirty-one days before death employee was 
released for irregularity in attendance at work, and that employee thereafter secured 
Supevment under assumed name and made new application for insurance benefits for 
erent beneficiary held to establish that employee was discharged on date of release, 
an hence policy had lapsed on date of death, and beneficiary could not recover there- 
under. Wilson v. Metropolitan Life Ins. Co. (Mich.) 
668(3)—1n beneficiary’s action on life policy, jury was not bound to believe insurer’s evidence 
on question of nonpayment of premiums, even though such evidence was unimpeached, 
where there was no undisputed documentary evidence of such a character that court 
could declare its legal effect. If life policy premium was paid without condition one 
eek before insured’s death, jury could find policy was tn force when insured died, 
where insurer acknowledged receipt of premium money, since policy, if in full force 
and paid up, could not by its terms be lapsed for nonpayment of premiums for four 
weeks. Payne v. Universal Life Ins. Co. (Mo.) 


665(3)—Evidence that insured while seeking loan on life policy stated to  seent that he had 
bee *n unable to work for some time because of his pleurisy held insufficient to establish 
“due proof” of permanent disability necessary to relieve insured from liability for 
premium payments under policy or to justify recovery of disability benefits where 
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policy lapsed before making of any other proof. McAndrews v. Prudential Ins. Co. 
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665(3)—In action on industrial policy, uncontradicted evidence that insurer had received 
treatment in a hospital during a year in which policy was issued, that on day before 
policy took effect insured was removed from his sister’s house on a stretcher and returned 
to hospital in ambulance where he remained until his death shortly thereafter, established 
defense of breach of policy that insured was not in sound health on date of policy, and 
had within two years before it was issued been attended by a physician for a serious 


complaint. Conk v. Metropolitan Life Ins. Co. (N. Y.) .....00......0005 .. 1400 


668(3)—inegoee held not liable on industrial life petiey where plaintiff failed to sustain burden 
of showing that insured was in sound health on date of issuance of policy and that he 
had not been attended by a physician for a serious disease for two years prior thereto. 
a. ee Ue Oe Se ee 8 reer ee 

665(3)—Evidence justified judgment against insurer on two life policies on ground that 
there had been no concealment of insured’s previous physical condition from examining 
physician. Lampke v. Metropolitan Life Ims. Co. (N. Y.) .........0ce cee eeees *. 

665(3)—In action on life policy which had allegedly lapsed for nonpayment of premium, 
beneficiary’s testimony that she received insured’s mail during stated months and that no 
notice of premium due had been received was insufficient to create fact issue and rebut 
statutory presumption of mailing arising from mailing clerk’s affidavit stating that 
notice had been mailed as required by statute. Maurer v. John Hancock Mutual Life 


1664 


aT ata. ms Caras ade ahaa AEA a eke Se ace ee 


665(3)—Evidence held to justify judgment ‘against insurer on life ore on ground that 
insured was in good health at time of issuance of policy. National Life & Accident Ins. 


i (EE cL 2 ai ong 9 hg p's Shi S PR SLIN RIE ATE OP Ae he ealble Ait Sneha be 1069 


665(3)—Evidence held to justify judgment denying judgment creditor of insured. under 
automobile liability policy recovery against insured for amount of judgment on ground 
that sr was fraudulently procured and that accident was brought about by virtue of 
conspiracy between insured and judgment creditor. Venditti v. Mucciaroni et al. (Ohio) 
665(3)—-Evidence held insufficient to bar recovery of disability benefits under income policy 
because of alleged false statement of insured in application for policy that he had not 
previously been treated for syphilis, where insured was in good health at time of 
examination for insurance and there was no showing that disability - traceable to 
syphilis. Pacific Mutual Life Ins. Co. of California v. Tetirick. (Okla.) saniaiaeadiate 
665(3)—Where statements in application for life policy are made representations, insurer, 
to avoid policy, must show falsity and bad faith of statements affirmatively from 
competent and uncontradicted documentary evidence, such as hospital records, proofs 
of death, or admissions in pleadings, or from uncontradicted testimony of plaintiff’s 
own witnesses. Loder v. Metropolitan Life Ins. Co. (Pa.) ‘ 
665(3)—In absence of provision in automobile liability policy issued in Massachusetts 
expressly excluding from its extraterritorial coverage operation of Massachusetts statutes 
precluding insurer from relying on insured’s failure to co-operate as defense and in 
absence of pertinent judicial decisions of Massachussetts court, Rhode Island trial judge’s 
determination that defense of lack of co-operation by insured was not excluded from 
extraterritorial coverage held not error. Farrell v. Employers Liability Assur. Corpora- 
ne og oi aia a thers cet Ra ars Coed ale pa oiee A adhe prea Gon ec Gera cies eats 
665(3)—In action on industrial life policy, plaintiff had burden of showing by fair pre- 
ponderance of evidence that policy was in force at time of insured’s death. In action on 
industrial life policy, decision of trial justice for insurer was sustained by evidence where 
premium book showed that policy had lapsed, though plaintiff contended that payment 
which would have prevented policy from_lapsing was not properly entered by insurer’s 


90 


superintendent in premium receipt book. Grande v. Boston Mutual Life Ins. Co. (R. I.) 1437 


665(3)—In action on life policy to be void if insured were not in sound health on its issuance, 
where insured had cancer of kidney on issuance of policy and died from cancer of lung 
after operation for cancer of kidney, evidence, consisting of expert medical testimony 
tending to show that death probably resulted from spreading of cancerous condition, 
although independent cancerous growth in lung was possible, and of lay testimony that 
insured “looked well” during period of time when policy was issued, held not to support 
verdict awarding recovery. Crocker v. Life Ins. Co. of Virginia. c. &). 

665(3)—In action on life policy, burden of showing that policy was by its terms ‘void, on 
grounds that assured was not in good health at time of delivery of policy and that 
beneficiary falsely represented assured was in good health at time policy was applied 
for, was to insurer to establish by preponderance of evidence. Union Life Ins. Co. 
Oh, aR, | MME Bic reg 4 bia wine abel e' 

665(3)—In suit to cancel life policies issued to insured who had stated in application that he 
had had two weeks’ attack of influenza four years before, that no complications resulted, 
and that he had never had any other disease or injury, evidence held to support findings 
that insured had made a misrepresentation as to a material fact, that insurer relied 
thereon, was deceived thereby, and issued policies on faith of truth thereof, and hence 
that insurer was entitled to have policies canceled. Stewart et al. v. American Life 
CT od eke ohn eget Pads Saeed a WN Oe SON asics Dai Ox d tne e 

665(3)—In action by injured person against liability insurer, defended on ground that 
insured failed to co-operate with insurer, evidence equally consistent with —— 
that he did not co-operate and with hypothesis that he did co-operate, support either 
hypothesis. United States Fidelity & Guaranty Co. v. Pierson. (U. S.) 

665(3)—Evidence held insufficient to show that the application contained false answers which 
did not disclose the alleged fact that the insured had prostatitis and had been treated 
therefor by a physician within five years previously, precluding rescission or cancellation 
of life policy. Moore v. New York Life Ins. Co. (U. S.) 
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665(3)—Insured’s failure to disclose his serious consultation with many physicians, sojourn 
in hospital, operation on his neck, X-ray examination, deep therapy treatments, and his 
physician’s and surgeon’s statements that he had sarcoma in answers to questions in 
insurance application was persuasive proof of fraudulent intent barring recovery on life 
policy. Lawrence v. Connecticut Mutual Life Ins. Co. (U. S.) 1583 
665(3)—Evidence did not show fraudulent collusion between insured and insurer’s agent so 
as to defeat insurer’s liability on fire policy. Sands v. Bankers’ Fire Ins. Co. (Va.)...1198 
(4). Loss and liability of insurer in general. 
665(4)—In action against insurer for death of pedestrian who was allegedly struck by truck, 
proof that owner of truck had permit to operate it as contract carrier, that policy bearing 
indorsement of Public Service Commission was granted by insurer, and that truck was 
being operated at time of accident for owner within radius of territory described in 
permit and policy, was sufficient to make out prima facie case of liability. Harbin v. 
Moore et al. (Ala.) ; ; won wea ..--121€ 
665(4)——-In mortgagee’s action on fire policy, mere suspicion of conspiracy between mortgagee 
and owner to destroy premises by fire, to collect the insurance, would not suffice to 
defeat recovery, since inference or presumption must be strong and almost inevitable. 
In mortgagee’s action on fire policy, evidence not showing motive in mortgagee to enter 
a conspiracy to destroy premises by fire in order to collect the insurance held not to 
justify denial of recovery. Di Martino v. Continental Ins. Co. of New York. (La.) 1499 
665(4)—Evidence disclosing that customer asked storekeeper’s daughter for use of store- 
keeper’s automobile to make trip, that daughter went to get storekeeper, that when they 
returned customer was driving away with automobile, and that storekeeper made no 
outcry, did not establish that customer was operating automobile with storekeeper’s 
consent, and parties obtaining unsatisfied judgment against customer for injuries caused 
by negligent operation of automobile could not recover from storekeeper’s insurer. 
Bresnahan v. Lumbermen’s Mutual Cas. Co., Cahill v. Same. (Mass.) hts vk ee 
665(4)—Evidence held to show that insured burned buildings, as respects liability of fire 
insurer for loss sustained. Hier v. Farmers Mut. Fire Ins. Co. (Mont.) . 874 
665(4)—Evidence that bus driver was instructed to remain in city overnight preceding 
journey on next day to another terminal held not to sustain finding that bus operator’s 
liability insurer was liable to persons injured by driver’s negligence on ground 
operator consented to use of bus for driver’s journey to spend night at tourist camp 
one mile from city, during which journey injuries were inflicted. Smith v. Interstate 
Passenger Service et al. (N. H.) aise ans 
665(4)—In insurer’s suit to determine question of coverage under automobile liability policy, 
where both owner and driver of insured truck testified that at time of accident truck 
was being driven by driver on business of his own without knowledge or consent of 
owner and contrary to owner’s express orders, evidence held not to support jury’s 
verdict that truck was being driven with consent or permission of owner. Liberty Mutual 
Ins. Co. v. Martel et al. (N. H.) Ki6.04 tke une eaes wares acted 
665(4)—In proceeding to determine insurer’s liability under omnibus clause in owner’s 
automobile policy for accident which occurred while automobile was being driven by 
agent of owner’s friend to get medicine for friend during sudden illness, without owner’s 
express permission, finding that such use was reasonable and within permission given 
by owner. so as to render insurer liable, was justified under evidence that friend was 
to drive for owner, who could not drive, and was allowed to drive automobile to and 
from work “as if it was her own.” In proceeding to determine insurer’s liability under 
omnibus clause in owner’s automobile liability policy, bailee’s testimony on cross-examina- 
tion that bailee’s express permission to use automobile was limited to described 
geographical limits did not preclude finding that bailee had implied permission to make 
reasonably necessary use of automobile outside such limits, since court was entitled to 
consider hailee’s testimony as a whole. Wheére owner of automobile permitted bailee to 
use automobile as though it were bailee’s own, fact that automobile was never previously 
used nor allowed to be used by any one but bailee did not preclude finding that use of 
automobile by bailee’s agent was within permission given by owner. Etna Life Ins. 
Co. et al. v. Chandler et al. (N. H.) 1548 
665(4)—Evidence which did not support an inference or finding that there was a preceding 
hostile fire burning in the insured’s building hefore the explosion occurred held 
insufficient to authorize recovery on fire policy under which insurer was not liable for 
loss by explosion unless fire ensued. Evidence that flash of explosion was not itself a 
preceding cause of the fire and that burning of gas which was the flash was an integral 
part of the explosion, although actually but not perceptibly ignition and combustion 
must have preceded the explosive result, did not authorize recovery under fire policy 
which relieved insurer of liability for loss by explosion unless fire ensued. Tannenbaum 
v. Connecticut Fire Ins. Co. (Pa.) : 
(5). ——— Life and accident insurance. 
665(5)—Evidence held to justify judgment against insurer for double indemnity benefits of 
life policy providing for payment of double benefits if insured should die as direct 
result of bodily injury effected solely through external, violent, and accidental means on 
ground that death of insured from Seabee was caused by injuries received by insured 
in automobile accident. Mutual Life Ins. Co. of New York v. Springer. (Ark.) 
665(5)—Evidence held to justify judgment against insurer on accident policy for loss of time 
of insured during hospitalization at time of operation for hernia and period of con- 
valescence thereafter on ground that nine months intervening between time of injury 
and hospitalization and convalescence was not so unreasonable as to preclude recovery 
under provision of policy which imposed no time limitation. Continental Casualty Co. 
v. Youngblood. (Colo.) . : a oa ay . 
665(5)—Evidence that insured dentist acquired ulcers on index fingers by continuous use of 
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X-ray, and that dentist was thereby prevented from performing some of his daily occu- 
pational duties, held to support verdict awarding recovery on policies insuring dentist 
against loss from “bodily injury” through “accidental” means and through “external, 


violent and accidental means.” King v. Travelers’ Ins. Co. (Conn.) ............... 809 


665(5)—Evidence held sufficient to show that insured, while not helpless, was permanently 
incapacitated by accidental gunshot wound from doing work on farm that he formerly 
did, and that because of the major permanent injury and consequent ailments and 
continuous pains, he was physically incapacitated to such an extent as to be wholly and 
permanently unable to engage in any occupation or profession or to perform any work 
for compensation, gain, or profit within policy providing for disability payments. New 
a 6 eg ee ek rrr ae ere 
665(5)—Evidence held to authorize finding that death of life insured shot in affray resulted 
from unintentionally inflicted bodily injuries effected solely through external, violent, and 
accidental means, authorizing recovery of double indemnity, notwithstanding policy 
excluded death from bodily injury intentionally inflicted by another person from coverage 
of double indemnity clause. Pan-American Life Ins. Co. v. Bagley. (Ga) ....... 
665(5)—Evidence authorized finding that total disability arose during insured’s employmen 
so as to be covered by group policy, although insured worked after he was suspend 
and, in notice to insurer, gave date following suspension as time when he was first unable 
to work. Metropolitan Life Ins. Co. v. Stalworth, (Ga.) ............--2 cess seen 
665(5)—Evidence that stuck float valve of truck driven by insured caused whole inside of 
truck to catch on fire, that insured looked like “ball of fire’ when he attempted to 
jump out, and that he suffocated from inhaling flames, authorized recovery on double 
indemnity clause of accident policy insuring loss of life from wrecking or “disablement” 
of vehicle operated by private carrier or person in which insured rode, including persons 
riding in or driving automobiles or other motor-driven vehicles. ‘‘Disablement’’ means 
an act of disabling, or state of being disabled; deprivation of ability; incapacity. 
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665(5)—Under life policy limiting insurer’s liability if death occurred by disease of heart 
or blood vessels, testimony of physician who attended insured during last illness that 
death occurred from cerebral hemorrhage or rupture of blood vessel in brain, which 
opinion was formed after examination nine or twelve hours before insured’s death and 
without post mortem examination or X-ray, required judgment only for limited liability. 
McNeil v. American Life of Illinois. (TIl.) % : ete ace 3 uabaes Sneticdiarecl 
665(5)—In action on life policy, evidence as to whether insured died from fall or from heart 
disease supported verdict allowing recovery under provision of policy for double 
indemnity benefits for death from bodily injuries through external, violent, and 
accidental means. Joseph et al. v. Metropolitan Life Ins. Co. (TIl.) , ; , 
665(5)—Evidence disclosing that insured, who met death by monoxide gas poisoning, was 
found seated in automobile in garage, that garage doors were open, that doors and windows 
of automobile were closed, that ignition was on, but motor was not running, and that 
gas escaped from heater into automobile, established that death resulted from ‘“‘wrecking” 
or “disablement” of passenger vehicle in or on which insured was “riding,’’ within 
accident policy. Coghlan et al. v. Federal Life Ins. Co. (IIl.) ~ ; ee 
665(5)—-Evidence that insured, suffering from bronchial asthma and sinus trouble, worked 
in drug store part of time, précluded recovery under life policy providing for payment 
of benefits for total disability which permanently, wholly, and continuously prevented 
insured from working. Equitable Life Ins. Co. of Towa v. Hauser. (Kv.) 
665(5)—-The burden was on beneficiary of group policy to show that insured became totally 
and permanently disabled before certificate of insurance lapsed, it being insufficient to 
show that during time certificate was in force, insured was suffering from a hernia which 
resulted in total and permanent disability after the insurance was no longer in effect. 
Beneficiary of group policy was not entitled to recover for death of insured where 
insured actually worked for employer up to and including date of alleged permanent and 
totally disability, which was also date on which insured’s certificate had expired, and 
worked thereafter as he did before with no evidence of disability other than that he was 
required to retire early and spent his week-ends in bed. Iukaswiecz v. General American 
Life Ins. Co. et al. (Mich.) ; ; eh wainaes j ; ; 
665(5)—Evidence establishing habitual performance of substantial and material acts by 
insured in conduct of his mercantile business after he was 60 years old showed that 
insured did not become permanently disabled before reaching age of 60, so as to be 
entitled to permanent disability benefits under life policy which provided for benefits 
if insured became wholly and permanently disabled before reaching age of 60. “Total 
disability” exists where there is an inability substantially or to some material extent 
to transact any kind of business pertaining to one’s occupation, and the mere occasional 
performance of a trifling act where person is yet substantially and essentially unable to 
transact any kind of business pertaining to his occupation does not necessarily prove 
that he was not wholly disabled. Fine v. Equitable Life Assur. Society of the United 
States. (Minn.) ; ase ocala PAN aa ctesis cits So hes aia edhe 
665(5)—To support recovery on policy providing for double indemnity for death from 
accidental injury, but excluding death caused or contributed to by disease, the evidence 
must deal only with tangible, external facts and conditions that follow in unbroken 
chain of sequence from injury insured against and complained of, there must be no 
other facts or circumstances in evidence reasonably accounting for the death. When 
there are two or more causes that could reasonably result in death, and but one is 
covered by contract of insurance, fact that cause within coverage might or could produce 
death is not sufficient to sustain conclusion that it did cause the death. Christianson 
v. Metropolitan Life Ins. Co. (Mo.) rat he nk i 
665(5)—Beneficiary suing on life policy made prima facie case when she introduced policy 
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and proved insured’s death, and insurer had burden of proving nonpayment of premiums 
and lapse of policy. Payne v. Universal Life Ins. Co. (Mo.) ‘ 
665(5)—Evidence that, after fall involving knee and back injuries, common laborer could 
not perform work in usual way but was assisted by fellow employees and given lighter 
work, and finally quit work, and that he performed certain farm work but was unable 
to perform other farm work, and supporting medical testimony, authorized recovery of 
“total and permanent disability’? benefits ot group life policy. Pogue v. Metropolitan 
Life Ins. Co. (Mo.) - aa .1356 
665(5)—That insured had help in performing his employment after accident did not of 
itself show that insured was totally and continuously disabled from date of accident to 
date of death within accident policy. That insured, who continued to work from date of 
accident to date of death, complained of his injuries, did not of itself show that insured 
was totally and continuously disabled from date of accident to date of death within 
accident policy. That insured, who continued to work from date of accident to date of 
death, had a knot on his head where he struck when he fell, did not of itself show that 
insured was totally and continuously disabled from date of accident to date of death 
within accident policy. Spigener v. Great Western Ins. Co. (Mo.) 1487 
665(5)—Evidence held to justify judgment for disability benefits of accident policy on 
ground that insured had suffered continuous total disability within coverage of policy. 
Serven v. Metropolitan Life Ins. Co. (Neb.) 7 7 .. 524 
665(5)—Evidence held to justify judgment in favor of insured under life policy for disability 
benefits on ground that insured who was farmer suffering from mental disease was 
“totally and permanently disabled” within policy. From v. General American Life Ins. 
Ok. cM 6 cons cu p0edea ne ecerhundnn tdacdreti anwoteu eee on aed Sb dh calle? ies we 730 
665(5)—-Evidence held not to authorize finding that insured, a house painter, boss painter, 
and contractor, was ‘wholly and permanently disabled,’”’ within life policy provision 
for benefits in event insured became “wholly continuously and permanently prevented 
from the pursuit of any form of mental or manual labor for compensation, gain or profit 
whatsoever,” where insured concededly was able to conduct general painting and con- 
tracting business, and his physician, testifying for insured, expressed opinion that 
insured was laboring under disability of only 10 or 12 per cent. of total, was able to 
pursue his occupation to some extent, and could resume his usual occupation in five 
months. Gusaeff v. John Hancock Mutual Life Ins. Co. (N. J.) : 1052 
665(5)—Evidence that insured acted as financial secretary for soldier’s organization, operated 
automobile parking space for compensation, had been employed as a special police officer 
for compensation, drove automobile, engaged in competitive sports, played drum in band 
which participated in parades, and had stated in four applications for chauffeur’s license 
that he was not suffering physical or mental disability, precluded recovery of disability 
benefits under disability clause of life policy covering disability wholly preventing insured 
from engaging in any occupation or employment. Siff v. Travelers’ Ins. Co. (N. Y.) 740 
665(5)—In action for double indemnity benefit of life policy, proof of death by violent externl 
means establishes prima facie proof of fact that injuries were accidental without direct 
or positive proof on that point, since law will not presume that injuries were intentionally 
self-inflicted. Shtevelan v. Metropolitan Life Ins. Co. (N. Y.) es ... 744 
665(5)—In actions for disability benefits under life policies, evidence that insured, a real 
estate operator, suffered from heart disease, which limited his activities to some extent, 
held not to establish that insured became “totally and permanently disabled” or ‘‘wholly 
disabled by disease and continuously and fully prevented from engaging in any occupation” 
within terms of policy. Elenberg v. Metropolitan Life Ins. Co. (N. Y.) 1411 
665(5)—-Evidence in action on accidental death insurance certificate held insufficient to show 
that insured was insane or intoxicated at time of fatal accident within exceptions to 
insurance coverage. MacDonald v. Commercial Travelers Mut. Acc. Ass’n of America. 
CN. ¥.) omani a 
665(5)—Evidence that railway station agent, because of broken blood vessel in leg, suffered 
from severe varicose veins, that he could not stand, walk or lift objects, and that he 
walked with a cane and limped badly, held to establish total and permanent disability 
within group policy authorizing such benefits if disability should prevent insured from 
engaging in any occupation or performing any work for compensation or profit. Metro- 
politan Life Ins. Co. v. Green. (Tex.) 202 
665(5)—Evidence held to sustain recovery of insurance benefits for “total and permanent 
disability’? of manual laborer who suffered hip and leg injury when heavy oil well drilling 
stem fell from truck. Home Ben. Ass’n v. Springer. (Tex.) §33 
665(5)—In action on life policy, finding of jury as to health of assured at time of application 
and delivery of policy would not be disturbed on appeal where evidence was not such that 
reasonable minds could not differ on issues and a reasonable mind could concur in con- 
clusion reached by jury. Union Life Ins. Co. v. Morris. (Tex.) 1680 
665(5)—In action on accident policy for death of insured who was killed in shooting encounter 
with plantation tenant to whose house insured had gone armed to take away a pistol, 
evidence held to show, as a matter of law, that plaintiff did not sustain burden imposed 
by policy of proving that death was accidental, and that death resulted from performance 
of police duty, and from an act done in violation of law within provision barring recovery. 
SAAAGE: v. DES Ee WO Cle. Cale Wd on vse wn ntvisins Ope paeeeusCacdanns Lemnabiacnen 806 
(6). —— Suicide. 7 
665(6)—In action on lif* policy, insurer has burden to prove by preponderance of evidence 
controverted defense that insured died as result of suicide. Falkinburg v. Prudential 
Ins. Co. of America. (Nebr.) . ves . - . : 
665(6)—FEvidence that insured, two days after operation for cancer, was found with fractured 
spinal column and crushed spinal cord which caused death, forty feet below open window 
of hospital ward after he had sent nurse from ward for glass of water, held to establish 
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right of beneficiary to recover double indemnity benefit under life policy on ground 
that death was caused by injury sustained through external, violent, and accidental means 
and was not result of self-destruction. Shtevelan v. Metropolitan Life Ins. Co. (N. Y.) 
(7). Proof and adjustment of loss. 
665(7)—Report of accident, signed by motor carrier corporation, to which liability insurance 
icy requiring such report to insurer was issued, and made part of latter’s answers 
to interrogatories in action for amount of judgment against insured and driver of insured 
automobile for injuries to plaintiff, showed pertinent facts stated therein as to motor 
number and identity of automobile, driver’s name, and time of injury, though evidence 
did not disclose who affixed corporation’s signature. Employers Ins. Co. of Alabama, 
ae i SEL ch oe ee css CMCC wick 6 thE Aa Re SOA ee: SMES DE neh Ree Feiner ai 
665(7)—In suit for disability benefits under policy, evidence of arthritis and notice given 
held to show a substantial compliance with provisions of policy relating to notice and 
roof of disability and hence suit brought thereafter was not premature. American 
entral Life Ins. Co. v. Palmer. (Ark.) ..... eh es ang ee ae hile ae not aos wien eae 
665(7)—1n action on group policy containing total permanent disability clause requiring “due 
proof” of disability to be furnished insurer, evidence as to whether employee furnished 
insurer with “due proof” of his disability, or whether insurer waived such proof, held 
insufficient to justify judgment for employee on ground he was suffering from total 
_ permanent disability. Phillips v. Travelers’ Ins. Co. (Ill) ...................0.5. 
665(7)—In action on _ liabili policy by insured in behalf of one injured by automobile 
driven by insured’s employee, wherein insurer-garnishee defended on ground that no 
notice of accident had been given to it as required by terms of policy, evidence held 
sufficient to establish that insurer-garnishee had received notice by letter deposited for 
urpose of delivery through clearing house system, which was operated for delivery of 
letters to insurer-garnishee and agents, tenants of large office building. Club Aluminum 
es i A I I cs ov ving. 0:s,v.0'.0:0.4.¥.0 bb ON o9 0.8 ce Rare aceet ote 
665(7)—In action on life policy where insured took policy under name of Jim Johnson and 
proof of death submitted named insured as Newman Johnson, unrebutted testimony of 
members of family showed that both names were of one and same person. Harris v. 
Southern Life & Health Ins. Co. (La) ... 
665(7)—Evidence in action on health insurance policy that plaintiff was continuously con- 
fined from September 20, 1931, to March 1, 1932, because of illness beginning September 
18, 1931, and that defendant received notice of illness on November 12, 1931, held to 
s' t policy provision for notice within ten days after commencement of disability 
or as soon thereafter as reasonably possible was not violated. Smith v. Mutual Ben. 
I a a ho cas Lk e'e.o:n 0 en ons tbe tu Wis eon tw ke hee bog 
665(7)—Evidence that carbuncles and cellulitis of insured, caused by accident necessitate 
hospitalization and caused delirium, held to authorize finding that insured was “totally 
disabled” from date of accident, within terms of policy excusing immediate notice of injury. 
Glens Falls Indemnity Co. v. Harris. (Va.) 
665(7)—In action for disability payments under life policies by insured who had executed 
releases and surrendered two icies for cancellation and two for reissue without disability 
clauses in consideration of payments for eighteen months, evidence held to ongpert 
findings that insurer made affirmative misrepresentations and that insured relied on_ them 
in signing releases. In action for disability payments under life policies by insured who 
had executed releases and surrendered two policies for cancellation and two for reissue 
without disability clauses in consideration of payments for eighteen months, evidence 
held to support finding that insured concealed material information from insured when 
it obtained releases. Van Dale v. Prudential Ins. Co. of America. (Wis)... 1 
(8). Estoppel or waiver. 
665(8)—Where acts of insurer’s agent were reasonably calculated to mislead insured, and 
insured’s representative paid each amount as requested by insurer’s agent, which were 
sufficient to meet premium, evidence sustained finding that insurer’s acts constituted 


=— of right to declare forfeiture. Spiegelman v. Metropolitan Life Ins. <a, 
‘al. ae 


665(8)—-In action on life policies wherein beneficiary relied on action of insurer in refusing 
tender of premiums and informing insured that it would be necessary to pay full amount 
of interest on policy loans as well as premiums to keep policies in force to eston insurer 
to assert that policies had lapsed, evidence held insufficient to support finding that 
insured actually tendered amount of premiums due on policies, Rice v, California 
Western States Life Ins. Co. (Cal.) 


665(8)—-Evidence held insufficient to show that insurer’s agent, who had_ interviewed 
employees and obtained their individual applications fo- group life insurance, and who 
had been directed to collect premium represented by check of corporate principal when 
check wos returned unpaid and principal was adjudicated a bankrupt, was _insurer’s 
general agent with authority to waive nonpayment of premiums. Moriarty v. California 
Western States Life Ins. Co. (Cal.) 


665(8)—-Under disclosure that insurer’s agent fully cognizant of all facts undertook to make 
out fire loss report and send it to insurer, that adiuster appeared to ascertain facts 
regarding loss and that within 60-day period required for furnishing proof of loss insurer 
had all information required bv sworn lose report, insured’s compliance with fire policy 
provision regarding formal proof of loss was waived. Aftna Ins. Co. of Hartford, 
onn. v. Robinson et al. (Ind.) 1 

665 (8)—-Evidence that insurer had many times accepted premiums which were four weeks in 
arrears and had waived forfeiture provisions of life policy held to show that insurer 
waived forfeiture provisions when it accepted overdue premium one week prior to 
insured’s death. Payne v. Universal Life Ins. Co. (Mo.) ‘ Pee s Ripa 6 Oe 

665(8)—Insurer held under evidence not barred by waiver and estoppel from urging that 
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fire insurance policy sued on was void because of insured’s conveyance of insured 
premises to another and latter’s placing of additional insurance thereon and execution 
of second mortgage to insured as security for unpaid purchase price before loss, where 
insurer refused to consent to transfer and insert mortgage clause in insured’s behalf. 
National Fire Ins. Co. of Hartford, Conn. v. Munger. (Mo.) 1185 
665(8)—Evidence that life insurer’s general superintendent was regularly permitted to accept 
overdue premiums and to waive lapse of policy only if insured were in good health, 
and that such officer accepted premium on beneficiary’s representation that insured, a 


steward, was in good health and out on a boat, when in fact insured was in tubercular 
hospital and had been ill for over a month, did not authorize recovery of death benefits 
of policy. Gomes v. Boston Mutual Life Ins. Co. (R. I.) 1434 


665(8)—Evidence held to sustain implied finding that insurer did not waive provision that 
new policy should issue as of date and age of old policy, and that it should be in form * 
used by insurer at time original policy was written, as regards question whether new 
policy constituted new contract in which two-year suicide provision was operative. 
Nielsen v. General American Life Ins. Co. (U. S.) ‘ ; 347 

§ 666. AMOUNT OF RECOVERY. 

666—Under certificate of burial society providing that notice was to be given of any death 
for which benefits were provided within twenty-four hours, that society would furnish 
mortuary and burial benefits, and that if such benefits were furnished through any 
other than a designated mortuary, the holder would receive 90 per cent. of benefits pro- 
vided, certificate holder held entitled, on death of his mother, to select a mortuary other 
than that named in certificate, as against contention that there was no intent to pay 
certificate holder any money, but to furnish benefits, and that a prerequisite therefor was 
that society be given notice where no notice was given because of failure of society to 
have some one in its office to receive notice though it had actual notice thereof. Arkansas 


Burial Society v. Hough. (Ark.) . 654 
666—-Amount received by insured from plate-glass insurance could not be deducted from 

iudgment against insurers for damage caused by earthquake, where court had instructed 

jury that ir arriving af valne of buildine they should disregard any portion thereof 

‘evered by insurance other than that of defendant companies. Koyer v. Detroit Fire 

& Marine Ins. Co. of Detroit, Mich., et al. (Cal.) 1701 
666—In action on life policy wherein insurer tendered amount of premiums and interest into 


court and contended liability was limited thereto, judgment could be rendered against 
insurer onlv for amount of premiums and interest and costs accrued to time of tender 
on sustainine ef insurer’s motion for directed verdict. Brown v. — an Life 


Ins. Co. (Kan.) 

666—In action on life policy providing that in event age of insured as stated in policy was 
untrue insurer would be limited to amount of benefits payable according to insurer’s 
table at the true age, where table was not filed in evidence or its contents otherwise dis- 
closed, beneficiaries were entitled to full amount set out in the policy though insured had 


1333 


not given his true age. Harris v. Southern Life & Health Ins. Co. (La.) 1037 
666—Rendition of judgment in suit for disability benefits for wunaccrued installments as 

well as accrued installments of benefits under group policy held improper. Metropolitan 

Life Ins. Co. v. Green. (Tex.) 202 


666—In action by insured on accident policy. providing for reimbursement for amount paid 

for hospital charges where injury necessitated removal of insured to hospital within 90 

days from date of accident, court improperly allowed insured hospital charges, where 

purpose ° only hospitalization within 90-day period was at least partially for removing 

a cyst. an v. Travelers’ Ins. Co. (Wis.) 843 
§ 668. un TIONS FOR JURY. 

(1). In general. . 

668(1)—In action on double indemnity clause of life policy, submission to jury of issue of 


vexatious refusal to pay held justified under evidence. Morris v. Equitabe Life 
Assurance Society of the United States. (Mo.) 


668(1)—In suit by beneficiary on life policy insuring stranger who came to live in bene- 
ficiary’s home and work with him, evidence on issue of insurable interest held for jury 
whether beneficiary or insured signed application. In suit by beneficiary on life policy 


insuring stranger who came to live in beneficiary’s home and work with him, evidence 
held for jury whether there was contract of partnership between beneficiary and insured 
so that there would be an insurable interest. Gillie v. Missouri Ins. Co: (Mo.) 117 
668(1)—Where legal question raised by petition is such that lawyers well may differ honestly 
and reasonably thereon, it is error to submit question of vexatious delay. In suit on 
health and accident policy, where validity of rider attached to policy relieving insurer 
of liability for disability caused by rheumatism was question of application of established 
law that there must be mutual consideration for contract between two parties, issue of 
vexatious delay, as respects imposition of penalties and attorney’s fees was properly 
submitted. Vexatious refusal to pay insurance is matter of fact to be determined by 
jury by general survey of all facts and circumstances, and, if upon full consideration 
it concludes that refusal was vexatious, law authorizes assessment of damages. Rice v. 
Provident Life & Accident Ins. Co. (Mo.) 233 


668(1)—In action for disability benefits defended on ground that disability resulted from 
violation of law, where there was no case directly in point on facts involved, submission 
to jury of issue of penalty for insurer’s alleged vexatious failure to pay claim held error, 


107 


in absence of showing of bad faith of insurer. White v. Missouri Ins. Co. (Mo.) 425 
668(1)—-Whether there was vexatious delay in payment of benefit certificate is question for 
jury where there is any evidence of delay being vexatious. Insurer’s declining to 


compensate for loss without litigation raises an issue of facts as to whether there was 
vexatious delay which would authorize recovery of penalty therefor. Whether insurer on 


1881 





The Insurance Law Journal, Vol. 8y 





benefit certificate covering accidental death was subject to a_penalty for vexatious delay 
in payment held for jury. Goucher v. Woodmen Accident Co. of Lincoln, Neb. (Mo.) 440 
(3). The contract in general. 2 
668(3)—Whether parties entered into verbal contract of fire insurance covering church build- 
ing and whether insured made partial payment of premium held for jury. Queen Ins. 
ae Oe ea 8 ee a ee ree erie eee ee . 1208 
668(3)—Indorsement of motor number of insured automobile and driver’s name on liability 
insurance policy, issued to motor vehicle carrier, and insured’s report of accident, made 
part of defendant’s answers to interrogatories in action against insurer on judgment 
against insured and driver for injuries to plaintiff, made identity of vehicle and 
driver uncontroverted fact questions so as to warrant general affirmative charge for 
* plaintiff. Employers Ins. Co. of Alabama, Inc. vy. Diggs. (Ala.) . ; 
668(3)—-Whether insurer’s agent extended credit to insured for first week's premium on 
industrial life policy, and whether agent delivered policy to insured on condition that it 
would not become effective until insured paid first week’s premium held for jury in view 
of conflicting testimony on questions. Meadows vy. Peoples Life Ins. Co. (W. Va.) 1118 
(4). Avoidance and forfeiture. 
668(4)—Questions whether insured employee under group life policy was employed at time 
of his death and whether master policy became effective on payment of part of premium 
oo to insured’s death or retroactively as of date of initial payment of acceptance of 
lance of premium after date of insured’s death held for jury. Prudential Ins. Co. of 
A SUD 5.00 wa law woik's 6d b 4004 oib 65 5% O5.001 bob ab cnpnethenahateea ue 690 
668(4)—Evidence whether employee’s employment was terminated, or whether employee was 
temporarily laid off, held for jury, as respects whether group policy was in force when 
insured died some two weeks after ceasing to work. Peters v. Aitna Life Ins. Co. of 
i I 5 54 ie a6 55b a bin FEA CREE RES ee CE OSA Rine Neely Kuen ie 719 
668(4)—Whether insured under automobile liability policy failed to co-operate in defense of 
negligence action brought against insured so as to preclude person who obtained judgment 
against insured from recovering on judgment against insurer held for jury. Schields v. 
London & Lancashire Indemnity Co. of America, (N. Y.) ...-0. 00.000 gee ne geeees 859 
668(4)—In action against liability insurer on judgment obtained against insured, defended 
on grounds of insured’s nonattendance at trial as constituting lack of co-operation in 
defending against such judgment, whether insurer’s branch claim manager induced 
insured not to attend trial and whether such conduct was within claim manager’s apparent 
scope of authority so as to preclude such defense held for jury. In action against 
liability insurer on judgment obtained against insured, with defense of noncompliance 
with policy provision requiring co-operation by insured, whether insurer induced insured 
to stay away from trial wherein judgment sued on was rendered, or repudiated alleged 
collusive agreement between insured and insurer’s claim manager that insured should 
stay a, held for jury. Bachman v. Monte (American Mut. come Ins. Co., Garni- 
shee.) (Pa.) pWiascaGhic nie Gin Wasa AiG Wevaliccine kid BAIR <4 on «0 4:0 kenee 
668(4)—Question of waiver of insured’s breach ‘of ‘conditions of. insurance "policy, unless 
only one inference can be drawn from testimony, as for jury. Phillips v. Equitable Life 
Assur. Society of the United States. (S. C.) ................ 765 
668(4)—In action on fire policy prohibiting concurrent insurance, whether ‘additional ‘policy 
was concurrent in term of duration with — = ones on held for jury. *. Paul Fire 
& Marine Ins. Co. vs Westmoreland. SIN ne hin gc ur phic eet 901 


co-operated with insurer and gave insurer —— information _ for jury. Erie 
Indemnity Co. v. Fisher. (U. S.) 273 
668(4)—In injured party’s action against liability insurer, defended on ‘ground of insured’s 
failure to co-operate with insurer, evidence to support the defense held insufficient to 
make question a rere. United States Fidelity & Guaranty Co. v. Pierson, (U. S.).. 828 
6). raud or misrepresentations in general. 
668(6)—Where the uncontradicted evidence shows that insured by false answers misrepre- 
sented or concealed material facts, the jury should be instructed to find for the insurer. 
Pierre v. Metropolitan Life Ins. Co. (Cal.) : 
668(6)—Ordinarily, jury determines falsity aa Catia of representations in application 
for insurance, and defendant has burden of proof on such issues; where falsity and 
materiality are shown by clear, convincing, and uncontradicted evidence, court may 
so rule as matter of law. Metropolitan Li e Ins. Co. v. Samis. (Md.) ............. 711 
668(6)—That possibility that coverage of life policies containing disability henefit provisions 
and covering death by accident would overlap coverage of health and accident policy 
containing similar provisions, was remote, could not be basis of holding as a matter of 
law that health and accident insurer would not have regarded such possibility as material 
to acceptance of risk of applicant who falsely stated that she carried no other accident or 
health insurance. Gilbert v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. (N. M.) 1693 
668(6)—-As_ respects materiality of representation inducing issuance of insurance policy, 
where departure from accurate statement of truth is so slight that difference would not 
affect decision of any reasonable person, representation is not “material” as a matter 
of law. Geer v. Union Mutual Life Ins. Co. (N. Y.) 151 
668 (6)—Existence or nonexistence of fraud pleaded as defense in action upon policy is fact 
question for jury, and jury’s verdict will not be disturbed by reviewing court if reasonably 
suenorved by any evidence. Pacific Mutual Life Ins. Co. of California vy. Tetirick. 
OS ee ee a ee eee, ee tt ee oe ee ae eae wy ee 
668(6)—When misstatement by applicant for life insurance is made inadvertently. or ‘narrative 
is incomplete in detail and was not made with intention of concealing truth, recovery 
is permissible, question of one vole being for the jury. Ratkovic v. _ Metropolitan 
Bee ND ik vcs a dowesk baccvcsdavemees POAGIGA es ate tele ea aa ee REE 468 
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668(6)—In action on life policy, questions concerning truth or falsity of answers in appli- 


cation and whether they were given by insured in good faith are ordinarily for jury. 
1421 


Boltz v. Metropolitan Life Ins. Co. (Pa.) ‘ bea 

668(6)—In action on automobile liability policy, on motion for directed verdict, evidence held 
to show as matter of law that insured, together with plaintiff, who had recovered judg- 
ment against insured, and other occupants of insured’s automobile had entered into 
scheme to give false testimony and make false statements as to facts of accident, preclud- 
ing recovery against insurer, regardless of whether breach of policy provision for insured’s 
co-operation avoided policy. Ohio Casualty Co. of Hamilton, Ohio v. Swan. (U. S.) 

(7). Health, condition, or habits of insured, 

668(7)—In action on burial policy, evidence as to whether insured had pulmonary tuberculosis 
on delivery of policy so as to make policy void under its terms held for jury. Booker T. 
Washington Burial Ins. Co. v. Williams. (Ala.) ... aq Ary prey: 

668(7)—In action on life policy defended on ground of insured’s ill health, whether insured 
had heart trouble at time of application for policy held for jury under expert testimon 
that exact time at which heart trouble began was mere matter of opinion. Life 
Casualty Ins. Co. of Tennessee v. McCrea. (Ark.) ; : eos ; : 

668(7)—In action on life policy, evidence that insured was in bad health at time of application 
for policy, which included testimony of examining doctors as to results of sputum an 
blood test, held to entitle insurer to directed verdict in absence of showing that insurer’s 
agent knew that statements as to good health of insured were false. Progressive Life 
Ins. Co. v. Preston. (Ark. 

668(7)—Whether representation in life insured’s application that he had not used intoxicants 
for five years immediately preceding date of application was false held for jury, not- 
withstanding positive testimony of insurer’s witnesses that they had seen insur 
drink and had seen him intoxicated during period in question, in view of testimony 
impeaching insurer’s witnesses and negative testimony of relatives and acquaintances 
that they had never seen or known insured to use intoxicants. Jefferson Standard Life 
Ins. Co. v. Bentley. (Ga.) . 

668(7)—The defense to action on life policy, that misrepresentation in application contributed 
to death of insured, is affirmative defense which must be affirmatively pleaded in answer 
and is always question for jury, and burden of proof to establish such defense is on 
insurer. Friedman v. State Mutual Life Assurance Co. (Mo.) td 3 

668(7)—In action on accident policy, whether false statement in application relating to impair- 
ment of insured’s vision materially affected acceptance of risk or hazard assumed by 
insurer held for jury. Piccininni v. AStna Life Ins. Co. SS Ee 

668(7)—In action on life policy, whether insured was suffering from hemorrhoids at time 
of application for insurance, and if so, whether such condition constituted disease of 
anus or rectum within meaning of application for policy, and whether health of insured 
at time of delivery of policy was as prescribed in application, were for jury. Greenberg 
y. Prudential Ins. Co. of America. (N. Y.) . 

668(7)—In action on group life policy wherein insurer relied on right reserved in policy 
to avoid policy if insured had been attended by a physician for serious disease or ha 
specified diseases within two years before date of issue, question whether insured had 
chronic interstitial nephritis for period of six months before his death which occurred 
five months and ten days after issuance of policy was for jury. 
Life Ins. Co. (N. Y.) 

668(7)—Whether person is in good health in ordinary meaning of term at time of delivery 
of life policy, under which liability is contingent on good health of insured, is fact ques- 
tion for jury. In action on life policy wherein insurer asserted defenses based on insured’s 
false representations in application, and provision in policy that liability was contingent 


1653 


529 


1410 


Flynn v. Metropolitan 
..141 


on then good health of insured, question of insurer’s liability held for jury. ad 


Life & Accident Ins. Co. v. Roberson. (Okla.) , ree . 
668(7)—While ordinarily questions of truth or falsity of answers in application for life 
insurance and good faith of insured in giving them are for the jury, where plaintiff 
in proofs of death and in replying to new matter in answer admitted that statements 
that insured had not been attended by a physician, been sick, or lost any time through 
illness for five years were false, and that illness and incapacity to work had continued to 
within two months of the time the policy issued, the court might direct a verdict or 
enter judgment for insurer. Ratkovic v. Metropolitan Life Ins. Co. (Pa.) : s 
668(7)—In action for total and permanent disability benefits under one life policy which 
provided for benefits if disability occurred after insurance took effect and under another 
life policy which provided for benefits if disability did not arise from injury or disease 
occurring before insurance took effect and known to insured but not disclosed in appli- 
cation, which benefits which had been paid for over three years but ceased to be paid 
upon insurer’s discovery of allegedly fraudulent statements in applications, whether 
disability covered by first policy resulted from injury or disease which occurred after 
date of policy, and whether insured had knowledge of injury or disease at time o 
application for second policy held for jury. Guise v. New York Life Ins. Co. (Pa.) 
668(7)—In action on life policy, question of existence of fraud in insured’s admittedly 
false answers to inquiries in application concerning physical impairment, attendance by 
physician, and inability to work due to serious ailment was question for court and not 
for jury, where insured’s vision at time of making answers was reduced to one- 
eighth of normal so that he could not be gainfully emnloyed and required constant atten- 
tion of physician. Boltz v. Metropolitan Life Ins. Co. (Pa.) ; 
668(7)—In action on life policy for death of insured who did not disclose in answers to 
inquiries in application recent attendance by physician and treatment in hospital for 
alcoholic neuritis and chronic valvular heart disease, question of insured’s good faith 
for court, where treatment by physician in hospital was shown by 
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unimpeached hospital records, by pleadings, and by plaintiff’s admissions, and _ there 
was no conflict in testimony or contradiction of documentary evidence. Loder v. 
Metropolitan Life Ins. Co. (Pa.) ci ; 

668(7)—In action on life policy, conflicting evidence as to whether insured was in sound 
health on date of issuance and delivery of policy held for jury. American National 
ee, See CD «once ace ct aneen ens cap ean) > rita SREa thas ; 

$68(7)—In suit by beneficiary on death benefit certificate, wherein insurer’s defense was that 
insured obtained policy by false statement in application as to her age, whether insurer 
carried necessary burden of proof to overcome presumption that insured correctly stated 
age was for jury. In suit on death benefit certificate, wherein insurer’s defense was that 
insured had obtained certificate by making false statement as to her age, correct date of 
insured’s birth was for jury though insured in application for other policy with another 
insurer gave different age, and though husband of insured on cross-examination admitted 
that he did not know insured’s age. American National Ins. Co. v. Branch. (Va.) 

(8). Payment of premiums. 

668(8)—Beneficiary suing on life policy who made out prima facie case by introducing 
policy and proving insured’s death was entitled to go to jury on question of nonpayment 
ot premiums, and it was for jury to weigh sufficiency of insurer’s evidence tending to 
show nonpayment. Payne v. Universal Life Ins. Co. 0.) sa io es eteot 

668(8)—In suit on life policy wherein beneficiary alleged that she had tendered premiums 
to agent of insurer so as to prevent lapse of policy, whether there was tender held for 
jury, though beneficiary admitted on cross-examination that in her deposition she had 
admitted making no tender. Smith v. Atlanta Ins. Co. (Mo.) ‘ Pt 

668(8)—In action on life policy which had allegedly lapsed for nonpayment of premium after 
giving of notice that it was due, evidence that disputed notice differed from imprint of 
permanent addressograph plate used in giving other notices, and insurer’s failure to 
produce documentary evidence in its possession and to produce mailing clerk and man- 
ager of mailing division as witnesses, raised issue for jury on question whether notice 
_ aN mailed as required by statute. Maurer v. John Hancock Mutual Life Ins. Co. 
(N re ch ede eh a ee 

668(8)—In action on life policy on which insured had borrowed maximum loan value, and 
which provided that such a policy might be canceled, on notice, for default in payment 
of principal or interest and that notice of cancellation would be complete when mailed, 
whether notice of cancellation had been mailed, as contended by insurer on ground of 
clerk’s performance of routine duty, held for jury, where beneficiary, who was insured’s 
husband, testified that neither he nor insured had received notice. Keeling v. Travelers’ 
Ins. Co. of Hartford, Conn. (Okla.) ......... aay ; 

668(8)—Where mutual benefit life association’s by-laws provide that entry of assessment 
on assessment ledger is to be prima facie evidence of mailing of notice. and such proof 
is made, presumption of fact arises that notice was received by addressee, but pre- 
sumption is rebuttable, and on showing that addressee did not receive letter, presumption 
of fact arises that letter was not mailed and issue whether letter was mailed becomes 
issue for jury. National Aid Life Ass’n v. Cooper. (Okla.) 

668(8)—In action to recover on life policy for death of insured, whether policy had lapsed 
so as to preclude receovery thereon or whether custom had been established by acceptance 
of premiums after they had become due so as to prevent lapse of policy held for jury. 
Tinsley v. Prudential Ins. Co. of America. (S. C.) . 


(10). Loss and liability of insurer in general. 
668(10)—In action on automobile theft policy, whether taking of automobile by boy employed 
by owner to take automobile to a water hydrant a few hundred feet away and to was 
and simonize automobile was with felonious intent held for jury. In action on automo- 
hile theft policy. whether act of boy employed by owner to take automobile to a water 
hydrant a few hundred feet away and to wash and simonize automobile in taking and 
converting automobile to his own use was a theft within policy held auestion of law for 
trial court. Im action on automobile theft policy, whether act of taking of automobile 
was done hy boy under circumstances as testified to by witnesses was question for jury 
oh cocenme issue of whether taking was a theft within policy. Home Ins. Co. v. Trammell. 
668(10)—Evidence that damage to dance hall was caused by “windstorm” within windstorm 
policy held insufficient for jury. Williams v. Detroit Fire & Marine Ins. Co. (Mich.) 
668(10)—-Evidence in garnishment proceeding against company issuing liability insurance 
policy to tractor owner, against whom plaintiffs recovered judgments for iniuries sus- 
tained in collision hetween their automobile and trailer attached to insured’s tractor, 
held sufficient to take to jury question whether such tractor was covered by policy at 
time of collision. Sanner et ux. v. U. §. Transfer Co. et al. (Pa.) 
668(10)—Evidence that automobile rental company’s automobile, which had been rented for 
eight hours. was found in Texas several davs later, that rentee concealed true owner- 
ship from Texas polic and said he was on his way to California, and that rentee was 
wanted by policy in city where rental company was located held sufficient for jury on 
question whether rentee had obtained possession of automobile with criminal intent of 
neemanently denrivine comnanv of it so as to inflict loss within theft policy. Hawkins 
v. Agricultural Ins. Co. (R. T.) 


11). —— Life or accident insurance. 
668(11)—Whether “injury” to dentist who acquired ulcers on index fingers by continuous 
use of X-ray was “accidental,” within meaning of accident policies held for jury. King 
v. Travelers’ Ins. Co. (Conn.) SS hc Se awa ee ae Sot ee 
668(11)—In action on policy on life of insured who had moved to another state, whether 
testimony of witnesses intimate with insured, two of whom lived at his last-known place 
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of residence, that they had not seen or heard from insured for over fifteen years, and 
testimony of insured’s mother that she “wrote: everywhere and tried to locate him” 
disclosed sufficient search and inquiry to raise eer of insured’s death held for 
jury. American National Ins. Co. v. Parker. (Ga.) 

668(11) -W hether circumstances of case in which presumption of death arising from. seven 
years’ absence is sought to be invoked are such as to account for absentee’s not being 
heard of without assuming his death is ordinarily fact question for jury. Metropolitan 
Life Ins. Co. v. Polk. (Ga.) 

668(11)—In action on insurance certificate for alleged accidental death, whether ‘death was 
accidental held for jury under evidence that when confronted with a truck, deceased 
raised his arm and struck glass in cab door and cut his wrist, and deceased’s statement 
ay did so in order to protect his face. Miser v. Iowa State Traveling Men’s Ass’n. 

a. cans cages 

668(11)—In action on policy insuring against accidental death whether insured died as 

result of an accident and not from natural causes held for jury. Baba v. Mutual Ben. 
Health & Acc. Ass’n. (Mich.) 

668(11)—In action on group policy providing for payment in case of total ‘disability, ques- 
tion whether insured became totally and permanently disabled from nervous disorder 
prior to discharge by employer and death was for jury. Rusanda v. AStna Life Ins. 
Co. of Hartford, Conn. (Mich.) 

668(11)—In action for disability benefits under group life policy, whether insured employee 
who had only finished seventh grade in grammar school, and who sustained serious 
accident in which severa! of his ribs were broken, and one of his lungs was punctured, 
necessitating operation as consequence of which hernia subsequently developed, rendering 
insured unable to perform manual labor, and who allegedly had difficulty in performing 
clercial work was  fotelty disabled within pater held for jury. Barton v. Metropolitan 
Life Ins. Co. (Mo.) . 

668(11)—In action on benefit certificate covering accidental death, ‘evidence held to "justify 
submission of issue as to whether insured accidentally lost his balance, slipped and 
wrenched his back while scooping oats, where insured’s statement that he had slipped 
and wrenched his back was admissible as part of res geste. In action on benefit cer- 
tificate covering accidental death, whether insured sustained injury which caused his 
death within certificate held for jury where statement of insured that he had slipped and 
wrenched his back while unloading truck was admissible as part of res geste. Goucher 
v. Woodmen Accident Co. of Lincoln, Neb. (Mo.) 

668(11)—In action on accident policy, whether insured, who was a butcher with duties which 
consisted, of waiting on customers, cutting meat, and buying meat from packing house, 
was totally disabled by loss of thumb and resulting painful condition of hand held for 
jury, where insured was unable to properly perform predominant duty of meat cutting. 
Heald v. AStna Life Ins. Co. of Hartford, Conn. (Mo.) 

668(11)—Evidence whether insured was totally and continuously disabled from date of 
accident to date of death within accident policy held insufficient for jury. Spigener v. 
Great Western Ins. Co. (Mo.) 

668(11)—-In action for disability payments under group policy, evidence that insured was 
totally disabled from performing any work for compensation or profit. while policy was 
aoe and effect, was sufficient to go to jury. White v. een Life Ins. Co. 
(Mo oa 


668(11)—Whether insured is prevented from engaging in his emmiie within coverage of 
accident and health policy is question of fact. Klosk .v. Equitable Life Assurance 
Society of the United States. (N. Y.) 


668(11)—In action for total and permanent disability benefits under life policy, which 
payments were stopped after benefits had been paid for seven years after insured became 
disabled from spinal cerebellar ataxia, whether insured was continuously disabled to 
extent specified in policy since date upon which payments were stopped held for jury. 
Whether insured’s disease of spinal cerebellar ataxia which caused permanent and total 
disability three years after issuance of life policy, which provided for total and permanent 
disability benefits if disability occurred after policy became effective, was contracted 
before date of policy so as to justify insurer in discontinuing benefit payments which 
were made for over seven vears held for jury. McKown v. State Mut. Life Assur. 
Co. of Worcester, Mass. (Pa.) 


668(11)—In action for total and permanent disability benefits under one life policy which 
provided for benefits if disability occurred after insurance took effect and under another 
life policy which provided for benefits if disability did not arise from injury or disease 
occurring before insurance took effect and known to insured but not disclosed in appli- 
cation, which benefits which had been paid for over three years but ceased to be paid 
upon insurer’s discovery of allegedly fraudulent statements in applications, whether 
disability covered by first policy resulted from injury or disease which occurred after date 
of policy, and hater insured had knowledge of injury or disease at time of application 
for second policy held for jury. Guise v. New York Life Ins. Co. (Pa.) 

668(11)—Evidence that insured became unable, even with aid of sister, to do work of spooler 
in cotton mill on which she relied for living, and that insured had severe pains in back, 
chest, and stomach, curvature of the spine, weak, dilated heart, low blood pressure, and, 
in opinion of physicians, probably had stomach ulcer, and would never be able to resume 
work, held to make case for jury as to whether insured was “totally and permanently 
disabled” within meaning of group life policy providing for disability benefits. Broome 
v. Travelers’ Ins. Co. (S. 


668(11)—In action to recover total and permanent disability benefits under group policy 
covering employee, evidence as to whether employee’s disability occurred between date of 
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termination of her employment and date of cancellation of her certificate of insurance 
held for jury. Phillips v. Equitable Life Assur. Soc. of the United States. (S. C.).. 
668(11)—In action on total and permanent disability provision of group life policy in whic 
principal issue was insured’s age when he became disabled, question whether insured 
was person named in certified copy of marriage license admitted in evidence on such 


765 


issue was for jury. Hildritch v. Equitable Life Assur. Society of the United oeaane” 


question whether insured was killed by special officer after having attempted to burglarize 
box car held for jury. Metropolitan Life Ins. Co. v. Ray. (Tex.) ........... cota 
668(11)—-Whether injury to insured’s back occurred because of slipping or jerking of 
317-pound display advertisement machine, which insured and another were lifting, and 
was thereby accidental so as to justify recovery under accident policy for resulting 
death of insured, held for jury. ravelers’ Ins. Co. v. Drake. (U. S.) ... 
668(11)—In action on life policy, conflicting evidence as to whether insured’s absence for 
seven years could be explained on theory other than death held for jury. Tyrrell v. 
Prudential Ins. Co. of America. (Vt.) .............000: tee ral hae ene eae a aa 
668(11)—Whether insured was totally and permanently disabled so as to be wholly, con- 
tinuously, and permanently unable to engage in any occupation or perform any work 
for any kind of compensation during remainder of his lifetime within meaning of dis- 
ability provisions of life policies held for jury. Van Dale v. Prudential Ins. Co. of 
America. (Wis.) ; . os 
) 


12 


2). Suicide. 

668(12)—In action on life policy, where it was shown that insured was found alone in his 
room on bed, dead from pistol wound in chest, and manner in which pistol was discharged 
was unknown, whether insured committed suicide, so as to preclude recovery on policy, 
or death was accidental, so as to authorize recovery of double indemnity, held for jury. 
Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) alent ene iia a are ty a 

668(12)—The insurer was not entitled to directed verdict in suit on life policy on ground 
that insured’s death certificate disclosed that cause of death was suicide by asphyxiation, 
where record did not show that any such death certificate had been introduced. Towne 
v. Northwestern Mut. Life Ins. Co. of Milwaukee, Wis. (Idaho) 

668(12)—In action on accident policy insuring osteopathic physician against fatal or non-fatal 
injuries resulting exclusively of all other causes in enumerated losses, including loss of 
of life, but not extending to loss resulting from means or acts which, if used or done 
by insured while in possession of mental Senin would be deemed intentional or self- 
inflicted, whether insured’s injury and death which resulted from burns sustained in 
scalding water in bathtub were accidental held for jury. Dow v. United States Fidelity 
& Guaranty Co. (Mass.) A Pi ACE ay ee Tie eter ee ee OR eee Dt ere 

668(12)—In action on accident policy, evidence that insured procured revolver from his home 
and was subsequently found dead in his automobile with revolver in his right hand and 
with wound through his right ear from bullet from such revolver, and that there was 
nothing to indicate struggle had taken place, held insufficient for jury on issue whether 
insured suffered “accidental death.” Despiau v. United States Casualty Co. (U. S.) 

(13). Amount or extent of loss. 

668(13)—-In action on life policy containing double indemnity clause, where it was shown 
that insured was found alone in his room in bed, dead from pistol wound in his chest 
evidence held to authorize charge on presumption against suicide and in favor of accident. 
Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) 

668(13)—In action for double indemnity under life policy for accidental death of insured 
who jumped from bridge into river and whose death was caused by broken neck and 
back, whether insured’s death was accidental and occurred while insured was under 
influence of intoxicating liquors, or whether death was suicidal held for jury. Pruitt 
v. Progressive Life Ins. Co. (Ga.) ‘ ‘ 

668(13)—-In action to recover double indemnity under life policy, whether insured knew that 
amount of barbital he took was a dangerous amount or one likely to cause his death was 
for jurv. Spence et al. v. Equitable Life Assur. Society of the United States. (Kan.) 

668(13)—Whether insured on life policy containing double indemnity clause, who was killed 
when he fell on railroad track in front of approaching train, suffered an accidental death, 
within policy, or whether fall and death were result of insured’s intention to commit 
suicide or of a physical infirmity, in which event insurer would not be liable, held for 
jury. Morris v. Equitable Life Assurance Society of the United States. (Mo.) 

668(13)—In action on policy providing for double indemnity for death from accidental injury, 
but excluding death caused or contributed to by disease, evidence held insufficient to 
warrant inference that death from diabetic gangrene was caused by accident, and hence 
verdict should have been directed. Christianson v. Metropolitan Life Ins. Co. (Mo.) 

668(13)—In action on life policy, whether insured’s death when shot by police officer was 
“accidental” within coverage of double indemnity clause was for jury under evidence 
indicating that while insured and his companion were attempting burglary, they were 
surprised by officers and comparion resisted arrest, but insured had desisted from 
attempted burglary and had retreated when shot. Eagan et al. v. Prudential Ins Co. of 





America. (Mo.) ‘ ; 4 
668(13)—-In action on life policies seeking recovery of double indemnity, a prima facie case 
for the jury was established by proving death due to stab wounds, since presumption 
was that wounds were accidentally received ‘within meaning of policies providing for 
double indemnity in case of death by accidental means. In action on life policy to recover 
double indemnity for death from accidental means, plaintiff’s prima facie case established 
by showing death from stab wounds to which insurer introduced uncontroverted evidence 
that death resulted from injuries received in deadly combat with lethal weapons, could 
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not be taken from the jury, since the jury and not the court had the sole power to pass 
upon the credibility of insurer’s witnesses. Smith v. Metropolitan Life Ins. Co. (Mo.).1 
668(13)—Question whether death of 15% year old school boy, who was shot by police officers 
ursuing automobile in which school boy was riding and which officers believed to 
ve been stolen, was caused by accidental means within provision of life policy for 
payment of increased benefits if death should result from external, violent, and accidental 
means, held for jury. White v. Metropolitan Life Ins. Co. (N. J.) ..... a 
668(13)—Whether life policies covering death by accident and containing disability benefit 
provisions covered same loss as health and accident policy covering death by accident 
and containing disability benefit provisions within standard pro-ration clause, was ques- 
tion of law for trial court in action on health and accident policy by totally disabled 
insured who had stated in application therefor that she carried no other accident or 
health insurance. Gilbert v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. (N. M.) 1 
668(13)—-Whether death of insured who, while engaged as fireman, was caught by falling 
ceiling, was enveloped in smoke, soot, and burning debris, was internally and externally 
injured, and in a few days contracted pneumonia from which he died, resulted from injury 
effected solely through ‘“‘accidental means” within double indemnity contract of life policy, 
was for jury. ‘Accidental’ is defined as happening by chance, or unexpectedly, or not 
according to the usual course of things; casual; fortuitous; as an accidental visit. Where 
the effect is not the natural and probable consequence of the means which produce it— 
an effect which does not ordinarily follow and cannot be reasonably anticipated from the 
use of the means,.or an effect which the actor did not intend to produce and which he 
cannot be charged with a design of producing—it is produced by ‘“‘accidental means.” 
Stuart v. Occidental Life Ins. Co. (Ore.) 5 ee aoa oa ‘ 2s 
668(13)—-In action on double indemnity provision of life policy for death resulting solely 
from external, violent, and accidental means, whether insured died from heatstroke 
or from heart disease, either angina pectoris or coronary thrombosis, held for jury. 
Goethe v. New York Life Ins. Co. (S. C.) ; 
(14). Notice, proof, and adjustment of loss. 
668(14)—Whether holder of burial certificate was entitled to recover for funeral benefits 
for death of his mother, where society was not notified of mother’s death within twenty- 
four hours, as required by policy, but an effort had been made to do so and failure was 
due to fact that there was no one at society’s office to receive notice, and society had 
received actual notice of death, held for jury. Arkansas Burial Society v. Hough. (Ark.) 
668(14)—In action on fire policy, whether paper filed by insured with insurer constituted 
a proof of loss as required . policy held for jury. Complaint in action on fire policy 
held improperly dismissed on ground that insured failed to establish that he had filed 
requisite proof of loss, where insured’s testimony indicated that insurer by its adjuster 
waived further performance and proof of waiver would have justified plaintiff in request- 
ing an amendment of complaint to conform to proof. Bennett v. Commercial Union 
Assur. Co., Ltd., London, England. (N. Y.) ....... oa deta i oaths 
668(14)—In action on accident policy, whether notice of injury was given insurer “as soon 
as was reasonably possible’ as required by policy was question of fact for jury. Glens 
Falls Indemnity Co. v. Harris. (Va.) 
668(14)—Whether insured, claiming right to disability payments under life policies, ratified 
releases and settlement made in reliance on affirmative misrepresentations by signing 
revised release, by holding checks and later depositing them, by signing joint release 
with assignee of one policy, and by consulting his physician held for jury. Van Dale 
v. Prudential Ins. Co. of America. (Wis.) 1 
(15). Estoppel or waiver. 
668(15)—-Where insured answered specific question, in application for life policy as_ to 
whether he had ever had paralysis, in the negative, but during period between date 
of application ‘and date of policy’s delivery he was stricken with a functional paralysis 
causing him to lose complete control and use of his legs and was sick from abscessed 
tonsils and infected teeth, and there was no evidence that agent was informed of the 
paralysis, tonsils, or teeth, though such agent allegedly saw insured in bed, and there 
was no claim that agent ever communicated to insurer any information relative to such 
paralysis, tonsils, or teeth, insurer was entitled to a’ directed verdict in action on policy 
by beneficiary. Pierre v. Metropoltan Life Ins. Co. (Cal.) 
668(15)—In action on two life policies, question of insurer’s knowledge of insured’s ill health, 
Previous disease, and treatment by physician on which to base waiver or estoppel was 
fact question for jury. TLampke v. Metropolitan Life Ins. Co. (N. Y.) 
668(15)—-Evidence that insurer’s general agent countersigned policy issued to automobile 
rental company, solely signed and affixed rider extending insurance to cover loss caused 
by theft, fraudulent concealment, or disposal by rentee received proofs of loss, and acted 
as adjuster with insurer’s knowledge and assent held sufficient for jury to find that agent 
had authority to bind insurer by waiving provision requiring company to file proof of 
loss of rented automobile within sixty days after loss, unless time was extended in writing. 
Hawkins v. Agricultural Ins. Co. (R. I.) _ . 
668(15)—In action to recover total and permanent disability benefits under group policy 
covering employee, evidence disclosing that insurer, knowing that certificate covering 
employee was canceled prior to time claim was filed, elected to investigate bona fides of 
claim, and that insurer did not finally reject claim because it was not filed in time, but 
because there was no liability, held sufficient for jury on issue as to whether insurer 
had waived failure to give notice of disability while policy was. in force and in 
reasonable time. Phillips v. Equitable Life Assur. Society of the United States. (S. C.) 
§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—In suit for disability benefits under life policy, inclusion in instruction of state- 


1887 


368 


693 


1083 


885 


1152 


1664 





The Insurance Law Journal, Vol. 89 


ment that an insured is entitled to protection which he buys and for which he pays held 
no reversible error. Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) . 
2). The contract. 
669(2)—In action on life policy which provided that insured must be in sound health when 
policy was delivered, refusal of requested instruction that verdict should be for defendant 
unless applicant was in sound health at time of delivery, and submitting instead special 
issue as to whether insured had heart trouble at time policy was issued held error, since 
court thereby restricted lack of sound health to heart trouble and made time of issuance 
rather than time of delivery the test of validity. Life & Casualty Ins. Co. of Tennessee 
v. McCrea. (Ark.) ‘ aac 
669(2)—Under receipt for first premium on life policy, which receipt provided that insurance 
should be effective as of date of payment of premiums if home office of insurer accepted 
application, instructing that insurer could not refuse to issue policy if insured were an 
insurable risk at time of application, and admitting evidence of insured’s good _ health 
at such time, held error, since insurance could not become effective until application 
was approved. Hyder v. Metropolitan Life Ins. Co. (S. C.) A yist na. Mo wene’ S09 
(4). Avoidance and forfeiture. 
(7). —— Health, or conditions or habits of insured. 
669(7)—In action on life policy providing that policy should not take effect until delivered 
during the lifetime and good health of insured, excerpt of charge that if insured was in 
good health at time policy was issued to him, “or” at the time he made the application 
therefor, was error, which was not rectified by the charge as a whole. A refusal to 
charge, at insurer’s request, in action on life policy for death of insured from a ruptured 
ulcer of the duodenum, that if insured falsely represented in application that he had 
not consulted a physician in the last ten years except for a mild attack of ptomaine 
poisoning, when in fact four or five years before he had consulted a physician for 
duodenal ulcer, then jury’s verdict could not be for plaintiff, was error. Protective 
Life Ins. Co. v. Fischer. (Ala.) isi a 4 Ecetes 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—The trial court’s charge to jury in action on life insurance policy that information 
imputed to defendant's soliciting agent as to consultations with physicians by medical 
examinations of, and operation on insured, who failed to disclose such facts, in applica 
tion for insurance, should not be considered binding. was not error, in absence of com- 
netent evidence that such agent knew of such consultations, examinations, and operation. 
Lawrence yv. Connecticut Mutual Life Ins. Co. (U. S.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In action on automobile theft policy, requested instruction which required owner 
to reasonably satisfy jury that at time automobile was damaged, boy driving automobile 
had intent to permanently deprive owner of automobile and to appropriate it exclusively 
to his own use held misleading because it did not appear whether time of animus furandi 
was at time of taking or at time of wreck, and because it required finding that boy 
— ee \ canes automobile exclusively to his own use. Home Ins. Co. v. Tram- 
mell. 2 ae a erie aes tias ae 
(11). Death of or injury to person insured and cause thereof. 
669(11)—In action on life policy containing double indemnity clause, where it was shown 
that insured was found alone in his room on bed, dead from pistol wound in his chest, 
evidence held to authorize charge on presumption against suicide and in favor of accident. 
Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) .... . ; . 
669(11)—In action on insurance certificate for alleged accidental death, instruction denying 
“accident” as an event which under circumstances is unusual and unexpected by person 
to whom it happens, and happened without concurrence of the will of person by whose 
agency it was caused, and “accidental means” as means the effect of which could not 
reasonably be anticipated and which actor did not intend to produce held not error, as 
against contention that both accidental result and accidental means must be proved to 
establish accidental death. Miser v. Iowa State Traveling Men’s Ass’n._ (Ta.) os 
669(11)-—Instruction in suit on life policy which does not require jury to find that insured 
is dead is generally error, since death of insured is an essential element to recovery. 
Smith v. Atlanta Life Ins. Co. (Mo.) , ° tee 
669(11)—In_ action on two life policies which expired before and after expiration of seven 
years after disappearance of insured, instruction that jury should consider presumption 
of death from insured’s unexplained absence as respects policy which expired before 
expiration of seven years held reversible error. Tyrrell v. Prudential Ins. Co. of 
America. (Vt.) : ona t macale staaat SAH ES 7 oe NeKRERS 
(12). Extent of loss and liability of insurer 
669(12)-—In action on policy for total and permanent disability benefits, charge correctly 
defining total disability, followed by charge that it should be given practical construction 
and that it was usually question of fact for jury, held not erroneous as misleading jury 
into believing that recovery would be authorized if total disability was proved, semnedinse 
whether disability was permanent or temporary, or as favoring insured. In action for 
total and permanent disability benefits, charge that it was contended that policies specified 
that, if insurer paid for certain time, total and permanent disability was presumed, held 
harmful error, where no such contention was made and policies provided that permanent 
disohiltv should be presumed to he permonent whenever insured would presumably he 
totally disabled fo~ life or after insured had heen totally disabled for three consecutive 
months immediately preceding receipt of proof thereof. New York Life Ins. Co. v. 
Bradford. (Ga.) 
669(12)—In action on disability riders attached to Illinois life policies indemnifying insured 
from disability to carry on any occupation or work for profit, instruction that jury 
would be justified in finding that insured was “totally and permanently disabled.” within 
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policies’ terms, if it found that he was suffering from such impairment of health and 
capacity that he was unable to follow, with reasonable continuity, substantial and material 
part of some gainful work or occupation, was not erroneous under Illinois law. Pre- 
veden v. Metropolitan Life Ins. Co. (Minn.) : ‘ 7 vehi 

669(12)—In action for disability benefits under group policy, instruction that, if insured’s 
ailments were such that common prudence would require him in order to preserve his 
life and health to desist in pursuit of his occupation, and that, if at time insured ceased 
to be employed and continuously since, insured has been prevented by ailment from 
performing substantially every part of any occupation he might be able to follow, jury so 
finding facts could find insured to be totally disabled, was not erroneous. White v. 
Metropolitan Life Ins. Co. (Mo.) 

669(12)—In action for double indemnity under life policy for insured’s death resulting 
from injury effected through accidental means, instruction that an effect which is 
natural and probable consequence of act is not produced by accidental means, and if 
jury found that injury was natural result of voluntary act of insured in engaging in 
fighting fire, unaccompanied by anything unforeseen except death or injury, then insurer 
was not liable was properly refused. Stuart v. Occidental Life Ins. Co. (Ore.) i 

669(12)—In suit for disability benefits under life policy providing therefor in case insured 
should be prevented by disability from engaging in any occupation and performing 
any work for compensation or profit, but providing that compensation should cease if 
insured should be able to perform. any work or engage in any business, court properly 
instructed that insured was totally disabled if he was incapable of engaging in a practical 
manner in useful work, whether his accustomed vocation or another, notwithstanding 
use of disjunctive word “or.’’ Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) 

(13). Notice, proofs, and adjustment of loss. 

669(13)—In suit on burial certificate under which notice was required of death of any person 
for whom funeral benefits would be paid within twenty-four hours after death, instruc- 
tion that if holder took such steps to give notice as a reasonably prudent man would 
have taken under all the circumstances, and that holder could recover if society’s 
failure to maintain a person to receive such rotices at its place of business within time 
prescribed by by-laws was cause of failure of holder to give notice, held not improper, 
where society had actual notice. Arkansas Burial Society v. Hough. (Ark.) ...... 

669(13-—-In action for total and permanent disability benefits, charge that refusal to pay 
not predicated on failure to furnish proof of loss or specific ground will be construed 
to be absolute refusal and that absolute refusal made before expiration of time for 
furnishing proof of disability constitutes waiver thereof held not erroneous. New York 
Life Ins. Co. v. Bradford. (Ga.) ee as ds aera ac evenene 

§ 670. VERDICT AND FINDINGS. 

670—Petition, in action on life policy with total disability benefits, alleging in effect that 
insanity was excuse for default in payment of premiums buat, if it was not an excuse 
that despite nonpayment of premiums insured was entitled to extended insurance, hel 
sufficient, irrespective of merits of right to extended insurance, since extended insurance 
was claimed only in the alternative. Hickman et al. v. Pan-American Life Ins. Co. (Ta.) 

670—Whether insured on life policy containing double indemnity clause, who was kill 
when he fell upon railroad track in front of oncoming train, was oblivious of approach 
of train, held immaterial in determining insurer’s liability on double indemnity clause 
since contributory negligence was not an ingredient of the cause of action or the defense, 
and hence such an allegation was not an essential part of statement of a cause of 
action, and no finding thereon was needed. Morris v. Equitable Life Assurance 
Society of the United States. (Mo.) see tee : 

670—In insured’s action on fire policy on trailer, finding that insured, by use of ordinary 
care, could not have learned of notice given by insurer’s general agents to solicitin 
agents, that insurer did not desire to take the risk, and directing cancellation 0 
policy if it had been delivered, held immaterial, since delivery of policy to insured after 
such notice was not binding on insurer. Camden Fire Ins. Ass’n v. Carroll. (Tex.) 

§ 672. JUDGMENT. a ? 

672—-Alleged fact that voluntary unincorporated association issuing contract of insurance 
on assessment plan was unable to pay judgment did not affect right of beneficiary of con- 
tract to recover judgment. Walton v. Vogts et al. (Mo.) : . cee 

§ 674. APPEAL AND ERROR. 

674—Where trial court submitted two questions to the jury and on answers favorable to 
defendant granted defendant’s motion for a verdict in its favor and dismissed the 
complaint, Appellate Division in reversing on the law and the facts should have specified 
in its order or judgment the particular question of fact reversed, and, where it did not 
do so, it would be presumed on a further appeal to the Court of Appeals that the 

reversal was 0} 
Y.) 


N. 


§ 675. COSTS AND ATTORNEY’S FEES. 

675—$250 fee allowed attorney for beneficiary in successful action on life policy resulting 
in recovery of $1,700.50, including interest and penalty, held not excessive as matter 
of law. Federal Life Ins. Co. v. Hase. (Ark.) . i eee’ , 


XIX. Reinsurance. 
§ 676. POWER AND RIGHT TO REINSURE RISK. 


676—Business of reinsurance is but modification of ordinary insurance, and authorization to 
do reinsurance business in state is included in certificate authorizing insurance company 


to carry on any of general lines of insurance. Connecticut General Life Ins. Co. v. 
Johnson. 1.) 
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§ 678. REQUISITES AND VALIDITY. . a ; 

678—A contract made by original insurer with another insurer for original insurer’s protec- 
tion as to the whole or a portion of the risk is a “reinsurance contract.” A contract by 
which two or more insurers agree to reinsure partially any lines thereafter taken by one 
insurer is “reinsurance compact” or “open policy or contract of reinsurance.” People 
ex rel. Sea Ins. Co., Ltd. v. Graves et al. (N. V.) .....cc cece eee c cece cere eee n ones 

§ 679. CONSTUCTION AND OPERATION, : 7 

679—Under so-called reinsurance contract providing for assumption by reinsurer of out- 
standing policies of mutual association, reinsurer held liable jointly with mutual asso- 
ciation on life policy to beneficiaries, since contract was more than mere contract of 


“reinsurance” under Code on which reinsurer would not be liable in that it was a contract 
for benefit of policyholders. Where reinsurer agreed to pay all mutual association’s 
outstanding policies, bringing of suit by beneficiaries of policyholder of mutual association 
against reinsurer was calcio evidence of consent to agreement and law created Panes 
necessary for maintenance of action. Sawyer et al. v. Sunset Mut. Life Ins. Co. (Calif. 
679—An insurer, which assumed all policies in force on stated date under contract with 
receiver of company which had assumed all liabilities of original insurer, was liable 
to beneficiary for nonparticipating paid-up insurance on life policy on stated date, even 
though insured had not consented to assumption of policies, where insured knew nothing 
of a or of contract between receiver and insurer. Metropolitan Life Ins. Co. 
v. Benton. se wiartiolae a aitcick 
679—Where agreement for reinsurance of insolvent life insurance company provided that 
lien should be placed against each policy equal to 60 per cent. of the “net equity,” which 
was defined in agreement as being the mean reserve less indebtedness, plus interest, and 
on policy in question such lien as thus calculated was larger than cash surrender value 
as computed by statutory method, insured and beneficiary of lapsed life policy held not 
entitled to extend insurance, since reinsurance agreement was binding on insured and 
beneficiary who were trying to obtain benefits thereof, ‘mean reserve” not being the 
same thing as “cash surrender value.” Beneficiary of life policy who continued to pay 
premiums to reinsurer after insurer became insolvent and was reinsured held bound by 
agreement of reinsurance, irrespective of whether agreement was perfectly equitable and 
despite reinsurer’s alleged failure to send copy of agreement to insured as required by 
court’s order, since in knowingly making payments to reinsurer beneficiary must have 
known that some such agreement had been made and must accept burdens thereof with 
benefits, especially where receiving such agreement would probably not have enabled 
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beneficiary to improve her position. Kentucky Home Life Ins. Co. v. Leisman. (Ky.)..1024 


679—Where contract between reinsurer and statutory liquidating agent of insolvent insurance 
company provides that life policy shall remain in force unless insured shall elect, by 
filing claim, to accept stipulated cash settlement, claim does not constitute election unless 
filed under provisions and with knowledge of terms of contract. Filing of action and 
claimed by insured for entire cash surrender value of life policy held not to preclude 
recovery on policy after insured’s death, notwithstanding existence of contract between 
reinsurer and statutory liquidating agent of insolvent insurer providing that policy 
should remain in force unless insured elected to file claim with insurance commissioner 
for one-half of cash surrender value, in view of failure to show that insured knew, or 
intended to avail himself of, contract, fact that action and claim were both based on 
original policy, and fact that reinsurer acceded to insured’s request for change of 
beneficiary after claim was filed. Hahn v. General American Life Ins. Co. (Nebr.) 

679—Certificate issued by reinsurer to insured containing provision that “This policy is 
issued in the amount of $6,556.10. The amount of lien as of September twentieth, 
nineteen hundred and thirty-two $1,091.00” adopted $10,000 life policy as being within 
reinsurance agreement and in absence of attempt of segregation of obligations contained 
in policy, indorsement on policy providing for waiver of premiums and payment of 
disability benefits was also adopted, where reinsurance contract was ambiguous. Where 
reinsurer’s acceptance of life licy containing indorsement waiving premiums and 
providing for payment of disability benefits was without qualification and reinsurance 
contract was ambiguous, it would not be presumed that policy as written was not 
accepted in its entirety. Alliance Life Ins. Co. v. Saliba. tu. S. - : 

679—Transferee of foreign reinsurer’s assignee held liable for reinmsurer’s share of expenses 
incurred by reinsured in successfully contesting claims, and for share of losses id, 
where risks were “ceded” by reinsured’s agent to reinsurer after it had abandoned its 
American business and assignee knew of agent’s belief that risks were being “ceded” 
to reinsurer and did not inform agent that assignee took over reinsurer’s assets and 
liabilities. In action by transferee of foreign reinsurer’s assignee to recover for 
salvage collected by reinsured, reinsured could not counterclaim for collecting commissions 
paid to reinsured’s agent for securing general average award, which right to commissions 
agent secured after reinsurer abandoned its American business, though contract with one 
who, unknown to agent, was acting for assignee, unless agent assigned commissions to 
reinsured. In absence of stipulations, to the contrary in agreement of reinsurance 
reinsured was entitled to collect salvage like premiums. Automobile Ins. Co. of Hart- 
ford, Conn. v. St. Paul Fire & Marine Ins. Co. S 

$ 681. CANCELLATION OR SURRENDER. 

681—Cancellation by mutual consent of tive insurers of so-called reinsurance contract 
by which reinsurer had agreed to pay all outstanding policies of mutual association, after 
death of insured, held not to preclude recovery by beneficiaries from reinsurer, since 
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right of beneficiaries became vested on death of insured. Sawyer et al. v. Sunset Mut. 
Life Ins. Co. (Calif.) 

681—Whether contract between State Board of Examiners and insurance company can- 
celing reinsurance after State Insurance Act was defeated by referendum was unwise 
for failure to provide for pro rata return of unnamed premiums was no concern of court. 
The State Board of Examiners had authority under State Insurance Act to enter into 
contract with insurance company for reinsurance with short rate cancellation clause in 
contract, and hence board could adjust cancellation on that basis. Fitzpatrick v. State 
Board of Examiners of Montana et al. (Mont.) i aa : : 

681—Where reinsurer of fire policies retained right of cancellation of reinsurance policy 
upon tender of unearned premium, permitted issuance of policy without payment of 
premiums, and charged agent for premiums on reinsurer’s books, payment by rein- 
sured to agent through agreement whereby amount of premiums was set off against debt 
which agent owed to reinsured held to prevent cancellation of policy without tender of 
unearned premium, since in absence of fraud, agent was authorized to make such settle- 
a we reinsured as he might deem proper. Stuyvesant Ins. Co. v. Sussex Fire Ins. 

§ 684. EXTENT AND LIABILITY OF INSURER. 

684—Beneficiary on life policy held not entitled to recover from reinsurer under contract 
of reinsurance and life policy after insured had failed to pay premium when due while 
insolvency proceedings were pending against original insurer on theory that insolvency 
excused nonpayment of premium where receivers of insurer were authorized to receive 
premiums falling due pending the receivership. Beneficiary held not entitled to rely on 
reinstatement of life policy by receivers of insurer and recover from reinsurer on policy 
and reinsurance contract without answering charge of fraud in representations made by 
insured in his application for reinstatement as against contention that receivers were 
without authority to demand an application for reinstatement and that therefore it was 


immaterial whether representations in application were fraudulent. Kentucky Home 
Life Ins. Co. v. Miller. (K 


§ 686. ACTIONS ON CONTR 

686—Reinsurer is bound by judgment against original insurer, even though reinsurer does 
not actively participate in defense of action against original insurer, provided reinsurer 
has notice of pendency of the action and is afforded an opportunity to defend and the 
defense is carried on without fraud or collusion by original insurer. Reinsurer of mutual 
association which had notice of pendency of action by beneficiaries of insured against 
original insurer, but which refused to participate in defense, held bound by determination 
in action against original insurer as to amount of liability and hence could not raise 
defense in action against it, that there were less than 3,000 members at time of insured’s 
death, and that the amount payable would be $1 for each member in good standing. 
Sawyer et al. v. Sunset Mut. Life Ins. Co. (Calif.) ‘ . 

686—In action by transferee of reinsurer’s assignee to recover for salvage collected by 
reinsured, reinsured held not precluded from recovering in counterclaim, ‘‘collecting com- 
missions” upon salvage paid to reinsured’s agent who deducted commissions when he 
accounted to reinsured for salvage, on ground that reinsured’s allowance to agent of 
such commissions constituted a “voluntary payment,” where agent was justified in 
retaining his percentage not only upon reinsured’s share but also upon share of reinsurer, 
and hence reinsured was obliged to submit to deduction. In action by transferee of 
reinsurer’s assignee to recover for salvage collected by reinsured, transferee’s recovery 
held not limited to percentage of actual recovery which was less than amount originally 
collectible, where shrinkage resulted from mistaken zeal or obstinancy on part of 
reinsured’s agent who caused parties to embark upon long litigation. In action b 
transferee of foreign reinsurer’s assignee to recover for salvage collected by reinsured, 
reinsured could recover in counterclaim contingent commissions paid to reinsured’s 
agent upon profits of business, where commissions were part of original contract with 
reinsurer, were calculated upon profits including those earned after reinsurer went out 
of business, and assignee received profits by remission from reinsured through its agent. 
Automobile Ins. Co. of Hartford, Conn. v. St. Paul Fire & Marine Ins. Co. (U. S.) 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 687. NATURE AND STATUS IN GENERAL. ; 

687—Insurance company admitted to do business in state as “‘fraternal,’’ and licensed as 
such in another state, must conform to law governing fraternal insurance associations 
and make its contracts under the law of state where doing business. Contract of foreign 
fraternal insurance society providing for payment of benefits from collection from 
policyholder but not mentioning similar payment by other policyholders held not to conform 
to statute requiring that contract of foreign insurance society must show that benefits 
are provided for by periodical or other payments by persons holding similar contracts 
and hence liability of society would be deemed that of an old line company. Wilhelm 
v. Security Ben. Ass’n. (Mo.) Perry ‘ a : : 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. |. 

688—Whether society is “fraternal beneficiary society” within statute exempting such societies 
from penalty and attorney’s fees for vexatious delay in making payments on certificates 
depends on the contract rather than name by which society is chartered to do business. 
Insurer on benefit certificate, which was chartered and licensed to do business on an 
assessment plan and which issued certificates on a straight quarterly stipulated premium 
which was not dependent on collection of assessments on persons holding similar 
contracts held not entitled to benefit of statute exempting fraternal beneficiary societies 
from penalty and attorney’s fees for vexatious delay in making payments. oucher v. 


Woodmen Accident Co. of Lincoln, Neb. (Mo.) .............5-. 
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688—Insurance society organized and its internal affairs cto ira and controlled in con- 
formity with constitutional provision and statute relating to fraternal insurance societies 


held “fraternal beneficiary association,” and hence entitled, in action against it upon 
insurance certificate executed within its legally authorized powers, to invoke enemptions 
granted it by statute. Supreme Forest Woodmen Circle v. Bowen. (Okla.) . . 1674 

688—Insurance society organized and its internal affairs managed and controlled in _con- 
formity with constitutional provision and statute relating to fraternal insurance societies 
held ‘fraternal beneficiary association,” and hence entitled in action against it upon 
imsurance certificate executed within its Were we authorized powers to invoke exemptions 
granted it by statute. Sovereign Camp, W. v. Edwards. (Okla.) 

$ 690. AUTHORITY OR LICENSE TO ‘bo. BUSINESS. 

690—Statute relating to licensing of fraternal benefit societies and permitting companies 
then licensed to continue business until succeeding April when licenses might be renewed 
and then providing for licensing those not licensed held to intend uniform regulations 
for all fraternal companies and to permit companies then licensed to continue until 
succeeding April after which all companies an for license would be required to 
comply with statute, as against contention of company doing business prior to_enact- 
ment of statute that it applied only to companies not then licensed. Wilhelm v. Securiy 
Ben. Ass’n. (Mo. 

§ 694. MEMBERSHIP. 

(1). In general, 


694(1)—When member of fraternal beneficiary association withdraws, association may 


enforce against member any obligation incurred by him during period of membership. 
Spears v. Independent Order of Foresters, Inc. (Mo.) 
§ 699. REINSURANCE. : 
699—The fact that insured, who had defaulted on premium payments, had for 32 years paid 
on his certificate in fraternal beneficiary association, which had been taken over by 
defendant association, did not render defendant association liable to beneficiary on 
certificate issued to replace one in other association, where there was no showing 
that insured had any rights in reserve, if any, of other association. Spears v. Inde- 
pendent Order of Foresters, Inc. (Mo.) ............ ccc ceeeeeee ere 


(B) THE CONTRACT IN GENERAL, 
714. FORM AND REQUISITES OF CERTIFICATES OF MEMBERSHIP. 


14—Statute requiring foreign insurance fraternal society to file copy of contract in certain 
form demands that contract issued by company conform to filed form. Wilhelm v. 
Security Ben. Ass’n. (Mo.) 

714—U nder statute, mutual benefit association had no authority to make oral contracts of 
insurance, and such contracts were of no effect, if made. a Benefit Ass’n v. 
Hibler. (Texas) ; Se 

§ 715. APPLICATION AS PART OF CONTRACT. 

71S—A fraternal benefit certificate, charter or articles of incorporation, constitution and laws 
of society, issuing such certificate, beneficiary’s application for membership in such 
society, medical examination signed by him, and all amendments of such constitution 
and laws not detrimental to him for his status or to which he expressly assented, con- 
stitute insurance contract. Sovereign Camp, W. O. W. v. Sirten. (Ala.) 1300 

715—Contract between mutual benefit association and member holding benefit certificate 
consists of certificate, application of member pursuant to which certificate was issued 
and statutes under which certificate was issued and by-laws of association. National Aid 


Life Ass’n v. Kerr. (Okla.) 


715—-Statute relating to attachment to policy of application therefor held not to bar admission 
of application to fraternal beneficiary association which had not been attached to legally 


issued life policy of association upon which suit was brought, since statute did not apply 
to — beneficiary associations. Supreme Forest Woodmen Circle v. Bowen. 


(Okla 

§ 716. ‘CHARTER OR ARTICL ES ‘OF INCORPORATION AS PART OF CONTRACT. 

716—A fraternal benefit certificate, charter or articles of incorporation, constitution and laws 
of society issuing such certificate beneficiary’s application for membership in such society, 
medical examination signed by him, and all amendments of such constitution and laws 
not deterimental to him for his status or to which he ee assented constitute 
insurance contract. Sovereign Camp, W. O. W. vy. Sirten. (Ala. 

717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718. —— EXISTING PROVISIONS. 

718—A_ fraternal benefit certificate, charter or articles of incorporation, constitution 

and laws of society issuing such certificate, beneficiary’s application for membership in 
such society, medical examination signed by him, and all amendments of such con- 
stitution and laws not detrimental to him or his status or to which he expressly assented, 
constitute insurance contract. Sovereign Camp, W. O. W. v. Sirten. (Ala.) 
Contract between fraternal beneficiary society and its members is contained in 
certificate taken in connection with constitution and by-laws of the organization and the 
statute of the state under which it is formed. By-law of fraternal beneficiary society 
providing that members unable to pay their assessments on account of a strike or 
suspension of employment might become passive members and that society would pay 
a death benefit for any passive member held not conflicting with statute relating to 
organization of fraternal beneficiary societies and designating who might be beneficiaries. 
Slansek v. Solvensa Narodna Podporna Iednota. (Ill.) ... 

718—Contract between mutual benefit association and member holding benefit certificate 
consists of certificate, application of member pursuant to which certificate was issued 
and statutes under which certificate was issued and by-laws of association. National 
Aid Life Ass’n v. Kerr. (Okla.) 


1674 
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718—A by-law of fraternal beneficiary association making provision of life and accident 
certificate for double liability in case of accidental drowning, dependent on testimony 
of at least one eyewitness held invalid as inconsistent with certificate which uncondition- 
ally agreed to pay for death by accidental drowning, with certain exceptions. Sovereign 
Camp, W. O. . v. Martinez. (Tex.) yar aan ; ; 

718—Under statute providing that every certificate issued by mutual benefit association shall 
provide that certificate, charter, articles of imcorporation, constitution and laws of 
association, and application for membership and medical examination shall constitute 
agreement between association and member, constitution and by-laws of association 
would become part of oral insurance contract, if valid. Security Benefit Ass’n v. Hibler. 


(Texas) Se uv eRe Dew aaa ee can REECE EI SS ae Re 
718—The constitution and by-laws of a fraternal benefit society were an integral part of the 
contract of insurance made on issuance of fraternal term life certificate. Kennedy v. 
Modern Woodmen of America. (Utah) eral core 
§ 719. -———- SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general 
719(1)—By-law of fraternal insurance company, providing that society would not be liable 
for double indemnity for death of member where he was killed by accidental discharge 
of firearms or shooting, unless fact that shooting was accidental be established by 
testimony of at least one eyewitness other than member, held rule of evidence agreed 
to by parties. Pannell v. Sovereign Camp. W. 0. W. (Tenn.) 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and representations defined and distinguished. 
723(1)—A “warranty” in contract of insurance of mutual benefit association is a statement 
by insured which is susceptible of construction that parties intend contract should not 
be enforceable if statements be not literally true, notwithstanding that statements had 


been made in good faith or through mistake or inadvertence of applicant. Security 
Benefit Ass’n v. Hibler. (Texas) 


(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Where mutual benefit certificate provides that application is made part of certificate 
and contract between parties, and that answers, as written in application, are warranted to 
be true, certificate becomes void if any of questions in application have been answered 
untruthfully, irrespective of bona fides of applicant. Supreme Forest Woodmen Circle 
v. Hare. (Tex.) ; ae : oad ; =e aaa 
723(2)—-A warranty to effect that answers contained in application for insurance are true 
is binding on insured and beneficiary precluding recovery where such answers are not 
true and no reasonable excuse is given why insured permitted them to reach association 
as written rerardiess whether insured read application, policy, or constitution and by-laws 
of insurer. Security Benefit Ass’n v. Hibler. (Texas) 
(5). Statements as to health, 


723(5)—Provision in by-laws of fraternal association that insured must be in good health at 
time of delivery of beneficiary certificate, as part of consideration for and condition prece- 
dent to liability for benefits, constituted “warranty” and hence falsity of insured’s certi- 
ficate of good health sent to association after receipt of certificate, in that insured was 


then suffering from diabetes. precluded recovery on certificate. Sovereign Camp, W. 
v. Thompson. (Ala.) 1001 


723(5)—“‘Good health” within fraternal benefit certificate, of which insured’s affirmative 
answer to question whether he was in good health was made part, means freedom from 
serious disease or ailment affecting general soundness of his health or derangement of 
important organic functions, not freedom from every slight or temporary indisposition 
or sickness not tending to shorten his life, permanently impair his health, or amounting 
to vice in his constitution. Sovereien Camp, W. O. W. v. Sirten. (Ala.) 

6). Statements as to medical attendance. 

723(6)—RBeneficiary held not entitled to recover for death of insured under mutual benefit 
certificate, where insured in application, which was made part of certificate, and answers 
of which she warranted were true, stated that she had never been treated for insanity 
despite fact that a number of years before she had been so treated, though death of 
insured was not caused by any insanity. Supreme Forest Woodmen Circle v. Hare. (Tex.) 790 

§ 724. BPTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 

1). n general. 

724(1)—A letter from insurer’s president, sent to insured more than 45 days after issuance 
of policy and inviting insured to accept policy, estopped insurer from denying liability on 
ground of policy requirement that policy be accepted within 45 days of issuance. Sov- 
ereign Camp, W. O. W. v. Thompson. (Ala.) : 

(2). Misrepresentation, breach of warranty, or fraud. 

724(2)—Fraternal association held not estopped to assert invalidity of mutual benefit 
certificate for false answers in application, warranted to be true, by acts of agent. of 
association in advising insured to answer questions in such manner, where agent had 
no authority from association to do so. Supreme Forest Woodmen Circle v. Hare. (Tex.) 

724(2)—The only means by which misrepresentations in application for certificate of insurance 
in mutual benefit association which amount to breach of warranty can be avoided is 
through estoppel or waiver on part of insurer. The applicant for certificate of insurance 
in mutual benefit association had duty to read application before it was signed as well as 
policy after it was received. Insurer was not liable for death benefits under certificate 
in mutual benefit association which provided that application and constitution and by-laws 
of association, which contained substantially same warranty as that included in application. 
constituted entire contract, where warranty in application that insured had not consulted 
physician or undergone operation in five years was untrue, notwithstanding that insured 
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failed to read application which was filled in by medical examiner after insured had 
truthfully answered questions, and that examiner persuaded insured not to read application. 
Security Benefit Ass’n v. Hibler. (Texas.) ........... “146 

$ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—An ambiguity in language of by-law of fraternal benefit association prepared by asso- 
ciation, providing that beneficiary could not recover on certificate issued by association 
if insured lost his life while engaged in enumerated hazardous occupations, would be 
required to £5 construed most favorably to insured. Modern Woodmen of America v. 
Silvis. (Ark. aise oe 

726—Where contract between mutual benefit association and member is susceptible of tw 
constructions, of which one will sustain while the other will destroy the contract, the 
construction which will sustain the contract will be adopted. National Aid Life Ass’n 

v. Kerr. (Okla.) 

§ 730%. ACTIONS FOR BREACH OF CONTRACT. ’ 

730%4—Plaintiff’s contentions, alleged in effect and supported by testimony, that fraternal 
insurance certificate, for wrongful cancellation of which he sued, became null and void 
thereby, and that defendant fraudulently required plaintiff to undergo medical examina- 
tion for purpose of destroying certificate, with knowledge that plaintiff would be unable 
to do so because of his age and hence could not be reinstated, notwithstanding defendant’s 
knowledge that it would be very difficult for plaintiff to get other insurance, were properly 
submitted to jury at least in question of actual damages. The trial court erred in refusing 
defendant’s motion for directed verdict in action for breach of fraternal insurance con- 
tract so far as punitive damages, alleged in complaint, were concerned, in absence of 
evidence that fraudulent acts by defendant accompanied breach. The trial judge properly 
refused to direct verdict for defendant as to actual damages in action for breach of 
fraternal insurance contract, in view of testimony tending to show breach thereof. 
A charge in action for breach and wrongful cancellation of fraternal insurance contract 
that it was for jury to say whether defendant dealt with plaintiff in such manner as to 
lead him to believe he would not be required to pay assessments strictly within time 
limited by defendant’s constitution and by-laws that defendant was estopped to claim 
suspension of certificate if facts claimed by plaintiff were true, and that section of 
defendant’s constitution and by-laws authorizing reinstatement of suspended member 
within three months on payment of past-due assessments, if in good health, required 
plaintiff to pay assessments for two months and current month in which defendant 
demanded that a undergo examination by physician, was not erroneous nor 
prejudicial to defendant. Whether fraternal benefit society waived suspension of insur- 
ance certificate for nonpayment of assessment installments by so dealing with insured as 
to lead him to believe that payment thereof, within reasonable time after time limited by 
society’s constitution and by-laws, would be accepted, was for jury in insured’s action 
for breach and wrongful cancellation of insurance contract. Refusal of defendant’s 
requested charge on law of estoppel in action against fraternal benefit society for breach 
and wrongful cancellation of insurance contract because of plaintiff's failure to pay two 
monthly assessment installments within time limited by defendant’s constitution and 
by-laws was not error. Garvin v. Sovereign Camp, W. O. W. (S. C.) 

(Cc) DUES AND ASSESSMENTS. 

§ 737. NOTICE OF ASSESSMENT. 

737—Mutual benefit association certificate requiring payment of death benefit assessments 
within 15 days from ‘date of “‘call” and for notice to member by mail of such assess- 
ment held to contemplate formal demand by mail in order to complete “call,” which 
means to demand payment of, especially by formal notice. National Aid Life Ass’n 
v. Kerr. (Okla.) praeeees 

§ 739. TIME FOR PAYMENT. 

739—Under mutual benefit association certificate requiring payment of death benefit assess- 
ments within 15 days from date of call and for notice to member by mail of such assess- 
ment, 15-day period from date of call within which payment could be made held not 
to commence to run until expiration of sufficient time after mailing of notice for notice 
to reach insured in usual course of mail. National Aid Life Ass’n v. Kerr. (Okla.) 

§ 740. MODE AND SUFFICIENCY OF PAYMENT. F 

740—Insurer who was entitled to offset on payment to beneficiary of difference in premiums 
actually paid and such as should have been paid had insured’s age been correctly stated 
on certificate held entitled to legal interest on difference from dates when payme 
made. Chicago Fraternal Life Ins. Ass’n, Inc. v. Herring. (Tex.) > . 

(D) FORFEITURE OR SUSPENSION. 


$ 745. STATUTORY PROVISIONS AGAINST FORFEITURE. 


745—The statute relating to nonforfeiture of life policies does not apply to fraternal want 


fiiciary associations. Spears v. Independent Order of Foresters, Inc. (Mo.) 
j 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL... 
750—Where member of fraternal benefit association, after holding certificate for nine years, 
in 1929 took in lieu of old certificate a new certificate with changed beneficiary, providing 
that after 36 monthly premiums were paid member was entitled to automatic premium 
loan to extent of cash value of certificate at date of default in premium payments, and 
stating that certificate was “effective as to payment period, values and provisions” as if 
issued in 1925, automatic premium loan was effective on default in premium payment 
in 1929, under rule of strict construction of policy against insurer. hough automatic 
extended insurance in life policy maintains policy in force until amount available for 
automatic loan is exhausted, cash loan value remains fixed as of time of default in 
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premium payments. Where premiums on fraternal beneficiary certificates had been paid 
to and including May under automatic loan provision, and amount remaining available 
for June premium under such provision was 17 cents less than amount of June premium, 
certificate held effective during June under maxim that the law ignores trifles and 
effective during July by virtue of statutory month of grace, notwithstanding statute 
construed as prohibiting insurer from making partial application of premium payments. 
de Almada v. Sovereign Camp, W. O. W.  (Ariz.) 

750—Where an extended insurance provision in life benefit certificate is to be construed as 
containing a general provision followed by a special one, the special provision controls. 
No right to extended insurance, cash surrender values, or a paid-up policy, exists, 
unless policy itself or statute so provides. A provision of life benefit certificate that 
certificate would be continued in force notwithstanding nonpayment of required contri- 
butions and that association would pay face of certificate on death of member within 
period stipulated in table of extended insurance, which began with 3 years’ duration of 
certificate, authorized extended insurance protection after certificate had been in force 
for 3-year period and did not authorize recovery on certificate which had been in force 
for less than 3 years where insured had defaulted on his contribution. Where life 
benefit certificate provided for nullification of benefits if contributions were not con- 
tinued, and constitution and laws of association provided for nullification of member’s 
interest in funds of association on failure to make required payments, beneficiary in suit 
on certificate was not entitled to instruction directing verdict in her favor on ground 
that certificate did not provide for forfeiture for nonpayment of contributions. Spears 
v. Independent Order of Foresters, Inc. (Mo.) 

750—Where constitutional provisions of fraternal benefit association and by-laws, which 
were incorporated in fraternal benefit certificate by reference, provided that if monthly 
installment was not paid by end of month, member was ipso facto suspended, payment 
of member’s dues for month of November on December 26 came too late to prevent 
forfeiture of certificate, and beneficiary had no right to recover on certificate, unless 
forfeiture was waived or association was estopped from claiming forfeiture. Sovereign 
Camp, W. O. W. v. Sunday. (Tex.) .... ; 

750—Under fraternal term life certificate providing for ‘‘ex 
payment of premiums if payments were regularly made for 3 years and written request 
was made, where prior certificate lapsed after 34 monthly payments and member paid 4 
monthly payments under such subsequent certificate, made no written request for “extended 
insurance,” and allowed subsequent certificate to lapse, society was not liable. Kennedy 
v. Modern Woodmen of America. (Utah) 


1113 
§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEI- 


TURE. 
1). In general. 

753(1)—While subordinate lodge of fraternal benefit society existing under the law with repre- 
sentative form of government and ritualistic organization wherein members are grouped 
in suhordinate lodges operating under jurisdiction of supreme authority may not waive 
restrictions in by-laws against promises to pay endowment dues to keep life policy alive 
on insured’s default, yet supreme body may expressly or impliedly ratify agreement 
under which local officers will apply undistributed sick benefit accruals on premium pay- 
ments necessary to keep policy from default. Ex parte Knights of Pythias of North 
Paperea, South America, Europe, Asia, Africa, and Australia, Jurisdiction of Florida. 

753(1)—A fraternal benefit society which became indebted to member under permanent and 
total disability clause when member was disabled was required to apply so much of earned 
insurance as was necessary to cover additional dues if member was required to continue 
payment of dues after disability was sustained. Supreme Forest Woodmen Circle v. 
Hornsby et al. (Tex.) : ‘ 

§ 754. EXCUSES FOR NONPAYMENT. 

754—The payment by beneficiary of endowment premiums and taxes accruing during dis- 
ability of insured did not waive obligation of fraternal benefit association to continue 
benefits during disability, so as to permit association to lapse beneficiary certificate for 
nonpayment of endowment premiums and taxes accruing during disability after payments 
made by beneficiary, where by-laws provided for deduction of sufficient amount from 
disability benefits to keep member in good standing. The constitution and by-laws of 
fraternal benefit association constituted local lodge representative and agent of association 
in granting and disbursement of disability benefits, as respects application of disability 
benefits to maintain member in good standing. Grand Lodge Colored Knights of Pythias 
of Texas v. Adams. (Tex.) a aaa 

§ 755. ma tee OR aivER AFFECTING RIGHT OF FORFEITURE. 

- In general. 

755(1)—Provision of by-laws of mutual benefit association for automatic lapse of certificates 
of all members whose assessment payments had not been received at home office or by 
duly appointed collecting agent within 15 days from date of assessment, could be waived 
by conduct of association, “waiver” being the intentional relinquishment of a known right. 
Provisions of by-laws of mutual benefit association providing for automatic lapse of 
benefit certificate unless payment of death benefit assessment had been received at home 
office or by duly appointed collecting agent within time provided for payment held 
waived by association’s direction to member who lived in city where collecting agent was 
located to mail payment of assessment to home office of association in another city, 
preventing forfeiture of benefit certificate within additional time required for payment 
to reach home office of association in regular course of mail. National Aid Life Ass’n 

__v. Kerr. (Okla.) +. 

55(1)—-Though insured in mutual benefit association is charged with knowledge of pro- 
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visions in association’s constitution and by-laws and is bound thereby, the association ma 
waive such provisions through its proper officers, irrespective of insured’s actual knowl- 
edge of provisions. Travelers Protective Ass’n of America vy. Jones. (U. S.) 
). Powers of offrcers and agents. 

755(2)—Member of trade union with death benefits is presumed to know rules of union, and 
in dealing with a subordinate officer thereof cannot rely on an attempt by such officer 
to waive a requirement for prompt payment of assessments, which, under union’s rules, 
officer has no authority to waive. Local trade union acting through its secretary which 
accepted delinquent dues from member held agent of international union by virtue of 
course of dealings between them with respect to the collection and forwarding of dues, 
as regards question of whether local union could waive requirement for prompt payment, 
notwithstanding provision of union’s constitution to contrary. Kitzinger v. Journeymen 
Barbers International Union of America. (Mo.) .. A TF 

755(2)—-Financial secretary of beneficial association in collecting, receipting for, and 


Sovereign Camp, W. O. W. v. Duke. (Okla.) ; Ve ere Bais 
755(2)—That local secretary of mutual benefit fraternal association accepted late payments 
of assessments from all members of local lodge, and from one member with knowledge 
of such member’s illness, held not to have made secretary the “alter ego” of the 
association in its dealings with the member so as to preclude association from claimin 
forfeiture of certificate because payments were made too late, where provisions containe 
in constitution and by-laws which became part of certificate by reference, stipulated that 
receipt of past-due assessments would not waive forfeiture without actual notice to 
association. Representatives of mutual benefit fraternal association who appeared in 
court in suit against association by beneficiary were the “alter ego’’ of the assocjation, 
so that failure to tender back to Lensiaioes past-due payments after learning that local 
secretary had collected insured’s past-due assessments for twenty months before insured’s 
death, knowing that he was not in good health, waived forfeiture for late payments. 
Sovereign Camp, W. O. W. v. Sunday. (Tex.) .... Dereed are cataraeears Sree 
755(2)—Provision of constitution and by-laws of fraternal benefit society that insurance would 
terminate for failure to pay dues for any month by first day of next ensuing month 
could be waived by society’s officers, in view of payment of dues being for benefit of 
society. Supreme Forest Woodmen Circle v. Hornsby et al. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Insurer on membership certificate of fraternal benefit association which authorized 
payment “provided death occurs prior to the member attaining the age of 60” held not 
estopped to deny expiration of certificate prior to insured’s death by acceptance of 
remium covering period during which death occurred. Pierce et al. v. Homesteaders 
ife Ass’n. (Ia.) AE ail ak AcgteE Spat Roce we sie SA een Raia weed Mi ec bib 2 err ee 
755(3)—Even if member of fraternal benefit society was required to pay dues to keep benefit 
certificate in force after having become entitled to $500 under disability provision of 
certificate, society’s acceptance of dues for August and for months subsequent thereto 
after notice in August of member’s permanent disability and claim for insurance therefor, 
in accordance with society’s custom theretofore in practice to accept such payments after 
their due dates, supported plea of waiver of forfeiture of certificate for nonpayment on 
due date. In action on disability provision of certificate of fraternal benefit society, 
society held estopped as a matter of law to claim a forfeiture for nonpayment of dues 
by late acceptance thereof in accordance with custom theretofore in practice. Supreme 
Forest Woodmen Circle v. Hornsby et al. (Tex.) ‘ ; 
755(3)—Where mutual benefit association sent insured notice of special assessment, which quoted 
Provisions in constitution and by-laws under which policy was forfeited for default in 
payment of special assessments, but after insured failed to pay such assessment association 
sent second notice which did not quote such provisions and indicated that insured could 
pay past-due assessment together with semi-annual dues at later date, association thereby 
waived insured’s default in payment of special assessment, and was estopped to deny 
liahility for death occurring before date indicated by second notice. Travelers Protective 
Ass’n of America v. Jones. (U. S.) ; 
(4). Custom and course of dealing. 
755(4)—Member of trade union with death benefits has right to look to general conduct of 
business of union in reference to collection of its assessments according to its prescribed 
rules, and, if union by its conduct has induced member to fall into habit of delaying 
payment of his assessments beyond time which union’s rule calls day of suspension, the 
union cannot, without warning to member, inflict penalty of suspension upon him. When 
dealings between member of trade union with death benefits and officer of union who 
attempts to waive requirements for prompt payment of assessments, without authority, 
come under observation of those having management of union’s business, and dealings 
between member and subordinate officer are treated by management so as to induce 
member to believe that they are approved by union itself, the union is estopped to 
assert payments were not made on time. Where local union, acting as agent for inter- 
national union, had accepted dues after first of month when they became delinquent, 
and international union had not concerned itself with actual date in any month of any 
member’s payment of his dues, international union waived provision of its constitution 
with respect to prompt payment, and hence was liable to widow of member who died 
on 13th of month without having paid dues for such month. Kitzinger v. Journeymen 
Barbers International Union of America. (Mo.) ve pain MP 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Sufficiency of proceedings. 
756(2)—A provision of life benefit certificate limiting liability of member to assessments up 
to termination of his membership, where notice of termination had been given by associa- 
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tion, did not require association to give insured notice that monthly contributions specified 
in certificate were due. Spears v. Independent Order of Foresters, Inc. (Mo.) Sista 

755(4)—Failure of financial secretary of beneficial association to calf at bank for collection 
of premiums on life policy according to custom held not to work automatic suspension 
of insured, where dues and assessments would have been paid at bank if they had 
been called for as they became due. Sovereign Camp, W. O. W. v. Duke. (Okla.). 
758. REINSTATEMENT. 
759. ——— RIGHTS IN GENERAL. 

59—The by-laws and articles of association of fraternal benefit society constituted part of 
insurance contract on issuance of term life certificate, and provision thereof that cer- 
tificate issued in exchange for prior issue should be deemed new insurance barred recovery 
from society on theory that issuance of second certificate to member who had allowed 
prior certificate to lapse reinstated lapsed certificate. Under constitution and by-laws of 
fraternal benefit society requiring payment of dues, premiums, and arrearages by lapsed 
member on reinstatement within 6 months, where lapsed member paid no dues, premiums, 
and arrearages, and applied for new fraternal term life certificate over 6 months after 
lapse of old certificate, beneficiary under new certificate could not recover on theory that 


1343 


161 


new certificate reinstated member. Kennedy v. Modern Woodmen of America. (Utah) .1113 


761. HEALTH AND CONDITION OF INSURED. 

761—Under consideration and by-laws of benefit society governing life and health insurance 
of members and providing that passive member seeking reinstatement, after nine months, 
should be required to pass medical examination witnessed by committee of local lodge, 
society held not liable for refusal to reinstate passive member who refused to be 
examined by heart specialist designated by society after local physician who made exam- 
ination witnessed by two local members chosen by passive member had failed to answer 
question with reference to member’s heart condition and another question material to risk. 
Lipovsek v. Supreme Lodge of Slovene Nat. Ben. Society et al. (Ill.) . 

§ 763. —— WAIVER OF OBJECTIONS. . . 

763—A fraternal society, accepting delinquent dues from a suspended member without. calling 
attention to the absence of a certificate of good health required by the constitution an 


by-laws thereby, waives such requirement. White v. Sovereign Camp W. O. W. (S. C.).1439 


(E) BENEFICIARIES AND BENEFITS. 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
770. ——- STATUTORY PROVISIONS. 

770—Statutory provision that benefit fund of benefit insurance association cannot be used 
to pay expenses or debts of beneficiaries of certificates may not be waived either by 
insurer or by member, and hence proceeds cannot be used to pay member’s debts nor be 
made payable to person not designated as beneficiary by statute, irrespective of means 
whereby member attempts to effectuate such result. Member or certificate holder has 
no property interest in benefit association’s reserve fund, and therefore may not control 
it in a manner not provided for by statute and by-laws of the association, nor impress 
it with a trust for benefit of his creditors or estate. Where member of benefit association 
created trust fund under agreement whereby corpus of fund was to be used partially to 
pay member’s debts and funeral expenses, and attempted to make trustee the beneficiary 
of his certificate, trustee held not entitled to benefits payable on member’s death, 
since trustee was not eligible to be a beneficiary, and payment of member’s debts was 
not a proper purpose under statute and association’s by-laws, especially where trust 
serene not mention certificate as part of trust estate. Hubbell v. Fidelity Life 

§ 777. INVALID OR INEFFECTIVE DESIGNATION. oe 

777—If named trustee under trust agreement, whom trustor, a member of benefit association, 
attempts to make beneficiary of benefit certificate, is not eligible as a beneficiary under 
by-laws of association in force at time change of beneficiary is asked, disposition of 
proceeds of certificate is governed by by-laws of association. Hubbell v. Fidelity Life 
Ass’n. (Ti1.) . are i ; 4 ou “ees 

§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

§ 787. - IN GENERAL. : 

787—A helper of an oil well driller engaged in working around an oil well as laborer held 
not a “helper of driller in well” within provision of fraternal certificate precluding 
recovery thereon for death of insured while engaged in extrahazardous occupations 
including that of helper of driller in oil well, since quoted phrase meant helping person 
who was drilling a hole in a well in which to deposit explosives to blast out some hard 
formation, and referred to open wells which workmen might enter. Modern Woodmen 
of America v. Silvis. (Ark.) i : P 
Benefit certificate providing that it should be void if insured died in consequence of 
violation of state laws held not to bar a recovery by beneficiary if death of insured 
occurred while a state game law was being violated, unless death was in consequence 
of the violation. Sovereign Camp, W. O. W. v. De Martinez. (Tex.) 

§ 791. AMOUNT OF RENEFITS. 

(1). Death benefits. oe 

791(1)—The recovery of full amount of beneficiary certificate providing for payment of full 
amount thereof on proof of complete and permanent loss of sight of one or both eyes 
could be had where member suffered complete loss of sight of one of his eyes. McCary 
v. Gran’ Ledee Brotherhood of Railway Trainmen.  (TIl.) 

§ 792. ADJUSTMENT OF LOSS. Ba 

792—In suit on benefit certificate against assignee of insurer, evidence that only application 
signed by insured as inducement to issue certificate was to original insurer which, with 
certificate, correctly stated age, although application showed wrong year of birth, held 
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not misstatement of age so as to furnish basis for insurer’s claim of right to scale down 
face of certificate on t ground, as respects settlement. Purported settlement in full of 
—_—_ certificate by insurer, benefits of which were scaled o— for alleged misstatement 
e by eee in’ application held not bi because of lack of consideration on 
iary who never seen a and relied on assertions of insurer, notwith- 
comes insurer Pe in good In suit on benefit certificate where insurer in 
good faith had settled on basis of misstatement of age for which insured waa not 
. msible, and by-law of insurer gees no clerical error should expose insurer 
iability, insurer was entitled to offset difference between premiums paid and such as 
should a - paid ned _— stated correct age. Chicago Fraternal Life Ins. 
'n. i i i Ce . 605s aed £bCRRESSESAE SUD D8'O 0:'6.5 FORK SS REC EER SUK SCE SED 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Widow held not entitled to recover proceeds due under a benefit certificate issued by 
fraternal benefit society, to the widow’s husband, where husband’s first wife’s name had 
been perenitted to remain in certificate as beneficiary, though she was dead, and his mother, 
though not dependent on him, was named as the alternative beneficiary, Hooks v. Pullman 
Oy ee ae ee ere rrr ce ee 
793-—-When fraternal policy or certificate provides that member may claim permanent disability 
benefits and member on becoming disabled presents such claim and dies pending settle- 
ment, disability payment is properly payable to his administrator, and death beneficiaries 
famed in certificate are not entitled to such a. Ancient eter of — Work- 
men v. Milam. (Okla.) Si Pe Pot eae = Pe ae 
§ 798. PAYMENT OF BENEFITS. 
798—Fraternal beneficiary society whose by-laws provided that a member unable to pay his 
assessments on account of strike or suspension of employment could become a passive 
member and death benefit up to certain amount would be paid, held required to pay 
entire amount due to beneficiary of passive member without first paying funeral 
expenses and deducting such amount from amount allowed beneficiary, notwithstanding 
provision that on death of member in good standing, society was to pay amount provided 
for in membership certificate less amount expended for funeral expenses. Slansek v. 
S.No aig coikiis bss e-reaiers sere Rae niga ee S00 Vn 
798—Where fraternal benefit certificate provided that disability payment ‘might _ in case of 
permanent disability be claimed by insured in full discharge of liability of insurer and 
such payment was claimed by insured after certificate had lapsed, payment of such 
claim discharged liability of certificate, notwithstanding in meantime insured died and 
payment was received by his administrator, and in absence of fraud neither insurer nor 
administrator was liable to beneficiaries named in certificate. Ancient Order of United 
Workmen v. Milam. (Okla.) 
§ 801. RELEASE OR DISCHARGE OF ASSOCIATION FROM LIABILITY. 
801—The settlement of a bona fide dispute or doubtful claim was necessary to give rise to 
consideration for release of accident insurer from liability to insured for disability pay- 
ments after expiration of period covered by insurer’s check, on back of which purported 
release appeared. It was unnecessary for insured to tender back amount paid him by 
insurer on admitted liability for certain period of disability in order to bring suit on 
accident policy for weekly indemnities subsequently accruing. A purported release of 
fraternal benefit association from all claim of member thereof under accident. insurance 
policy, for injuries sustained and loss subsequently resulting therefrom, on back of 
association’s check for stated sum in payment for disability from date of injury to that on 
which wound was healed, was without consideration as to disability after latter date; 
there being no disputed claim subject to compromise or settlement at time of such pay- 
ment. Arnold v. Brotherhood of Locomotive Firemen and Enginemen. (Mo.) 


(F) ACTIONS FOR BENEFITS. 


§ 812. LIMITATIONS. 

812—In suit on benefit certificate for double indemnity for shooting of member, where there 
was no allegation or proof that benefit society had not complied with statute regulating 
fraternal benefit associations, one-year and not five-year limitation held applicable. In 
action on certificate of benefit society, evidence that member was killed in 1931 and 
society paid beneficiary immediately, and nothing more was heard of matter until 1935, 
when society refused to pay double indemnity, held insufficient to show matter was 
pending until 1935 so as to bar application of ‘contractual limitation. Pannell v. 
Sovereign Camp, W. O. W. (Tenn.) ‘ : 

§ 815. PLEADING. 


(1). Declaration, complaint, or petition. 
815—In action for disability benefits under fraternal benefit certificate, petition was insufficient 
to state cause of action, where it showed that disability was caused by consumption of 
lungs, but that constitution of society allowed no monthly compensation for consumption 
of lungs but merely treatment in a sanitarium. Bennett v. Brotherhood of Locomotive 
Firemen and Enginemen. (Mo.) : 
815(1)—Where beneficiary certificates provided that, if death occurred from tuberculosis 
within 12 months of issuance, liability of insurer was restricted to premiums paid, and on 
death of beneficiary within the 12 months claimants’ proof of death contained sworn 
statements that member died of tuberculosis, claimants’ petition alleging that sworn 
statements had been furnished as a condition precedent to suit held to aver, by 
necessary implication, that tuberculosis was cause of insured’s death. euprome Forest 
Woodmen Circle v. Garcia et al. (Tex.) ... Be oe a eure pies : 
(3). Reply. 
815(3)—Plaintiff's cai alleging that defendant in action on accident insurance policy volun- 
tarily paid stated sum by check for certain period of disability, but denied liability for 
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subsequent payments, defendant admitted liability for such period, but after plaintiff's 
receipt of check requested him to be examined by doctors and required him to submit 
evidence of his disability, and contended that plaintiff was not injured or disabled 
within terms of policy, was not admission that defendant denied all liability at time of 
sending check so as to show dispute furnishing basis for compromise. Arnold v. Brother- 
hood of Locomotive Firemen and Enginemen. (Mo.) 
(4). Issues, proofs and variance. 
815(4)—Condition precedent to recovery contained in membership certificate issued by a 
fraternal benefit association for a specified term must be pleaded and proved. In action 
on membership certificate of fraternal benefit association which authorized payment 
“provided death occurs prior to the member attaining the age of 60,” parties seeking 
to recover were required to plead and prove that death of insured occurred within time 
limit. Insurer on membership certificate of fraternal benefit association authorizing 
yayment “provided death occurs prior to the member attaining the age of 60” held not 
iable on certificate in absence of pleading and proof that death of insured occurred 
while certificate of membership was in effect, as against contention that prima facie case 
was established by alleging and proving issuance of certificate, death of insured, and 
payment of premium = ‘tm during which death euarses. Freres et al. v. Home 
steaders Life er ; ey 
§ 816. EVIDE 
§ 817. — PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—The burden was on defendant in action on fraternal benefit certificate to prove allega- 
tions of_one or more of its special pleas, where plaintiff made out prima facie case. Sov- 
ereign Camp, W. O. W. v. Sirten. (Ala.) : 
(2). Matters of avoidance or forfeiture. 
817(2)—In suit on life benefit certificate, beneficiary association had burden of showing that 
contributions provided for in certificate had not been paid. Spears v. Independent 
Order of Foresters, Inc. (Mo.) 
817—On proof of death of member of fraternal order, presentation of beneficiary certificate 
by beneficiary, and denial of liability by order, prima facie right of recovery on certificate 
is established, and order has burden of proving default relied on as defense and is not 
entitled to nonsuit. Creech v. Sovereign Camp, W. O. W. (N. C.) 
§ 818. ADMISSIBILITY. 
. In general. 
818(1)—Notices and claims of disability from eye injuries received by plaintiff in action on 
accident insurance policy before injury involved therein held not admissible in evidence 
to show that plaintiff was abnormal malingerer or “accident policy beater.”” Arnold v. 
Brotherhood of Locomotive Firemen and Enginemen. (Mo.) aa 
818(1)—In action against beneficial association on insurance contract executed within its 
statutory powers, evidence of execution of other contracts outside such authority held 
not admissible to establish or secave liability on contract sued upon. Supreme Forest 
Woodmen Circle v. Bowen. (Okla. 
818(1)—In action against fraternal A association on insurance contract executed 
within its statutory powers, evidence of execution of other contracts outside such authority 
held not admissible to establish or escape liability on contract sued upon. ainidaletaee 
Camp, W. O. W. v. Edwards. (Okla.) . 
818(1)—In suit on beneficiary certificates, proofs of ‘death, when offered ‘by claimant, are 
admissible to show compliance with contractual requirement for filing proof of death, and, 
when offered by insurer, to show - against claimants’ interests. Supreme 
Forest Woodmen Circle v. Garcia et al. (Tex.) 
§ 819. WEIGHT AND SUFFICIENCY. 


(2), Matters of avoidance or forfeiture. 

819(2)—In suit to recover burial credit under benefit certificate of member alleged by defend- 
ant association to have been automatically suspended for failure to pay monthly dues 
for January prior to tenth day of the month as required by certificate, evidence held 
to support trial court’s finding that dues for January and February were paid on February 
7, and that member was not suspended, either on theory that acceptance of dues in 
February related back to January 1, or that automatic suspension during Februar 
expired by payment on February 7. United Order of Good Samaritans v. Acker. (Ark. 

(3). Estoppel and waiver. 

819(3)—A_ fraternal society’s acceptance and retention of delinquent ome paid by a sus- 
pended member if not evidence of waiver of the constitution and by-laws requiring a con- 
dition or certificate of good health, where the constitution and by-laws expressly provide 
that such acceptance and retention shall not constitute a waiver or estoppel. That a fra- 
ternal society furnishes, for proof of death, blank forms stating that the ee 
thereof shall not be an acknowledgment of any liability is not evidence of waiver of the 
constitution and by-laws requiring a suspended member to be in good health at the time 
of paying delinquent dues and for 30 days thereafter, especially where the clerk or 
financial secretary of the local camp, on receiving notice of the member’s death, states 
that it is very doubtful whether the sovereign — will approve the claim. White v. 
Sovereign Camp, W. O. W. (S. C.) 

(4). Death or injury and cause theres? 


819(4)—Where member of benefit society agreed to changes in by-laws and society amended 
by-laws to provide that it would not be liable for double indemnity for death of member 
killed by accidental discharge of firearms, or shooting unless fact that shooting was 
accidental was established by testimony of at least two witnesses, beneficiary of 
member killed by shooting held not entitled to recover double indemnity where she did 
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not furnish testimony of eyewitness that shooting was accidental. Provision in by-law 
of benefit society requiring testimony of ee to shooting of member that shooting 
was accidental held to mean one who saw o ut or act and who testified what he had seen. 
Pannell v. Sovereign Camp, W. O. W. iPr, 5 SAG At ali ree ee 194 
819(4)—Evidence that insured was insane can that her mother, having heard See, imme- 
diately thereafter found insured lying on bathroom floor with pistol beside her, and that 
insured left a note saying, “I planned this three months ago,” held to show suicide 
rather ~*~ accident, precluding recover wee certificate of insurance expressly excepting 
suicide. Supreme Camp of American oodmen v. McNulty. (Tex.) ...........+-. 502 
819(4)—In action on benefit certificate for death of insured, witness testifying that he and 
others with insured had been hunting, that insured had left roup and was lost from y 
that a few minutes thereafter witness heard voices and then two shots, held a 
witness” within provision of certificate that association oa not be liable for double 
indemnity in case of accidental death of an insured by shooting, unless fact was 
established by an_eye witness to discharge of. the firearm, other than the insured. 
eee Cee, Te, Gh, Ws Fi OS POO, TOME noc cere rccoeadsncegoeerenes 505 
819(4)—In beneficiary’s action on beneficiary certificate, evidence held not to establish that 
disability of insured was on account of insanity, so as to make — provision of 
by-laws against benefits, to member disabled on account of insanity. rand Lodge Colored 





eee SO OSE OE ae. rere aeee 794 
§ 820. AMOUNT OF RECOVERY. 
821. IN GENERAL. 


821—Fraternal beneficiary society held entitled to deduct amounts of automatic premium 
loan and of overdue premium earned during ae month of grace from payment to 
beneficiary. de Almada v. ree Camp, W. REET ro. p-5-cir0'3sd O&A TESTED 354 

§ 824. CONDUCT IN GENER 

§ 825. —— QUESTIONS YOR: Try. 

(1). In general. , : 

825(1)—Defendant in action on fraternal benefit certificate was not entitled to general charge, 
where evidence relied on to establish its special pleas or one of them was conflicting. 
Sovereign Camp, W. O. W. v. Sirten. (Ala.) is ae j 

(2). Avoidance or forfeiture. 

825(2)—A fistula-in-ano is not a disease having such tendency to shorten victim’s life or 
usually so fatal that court will declare him not of good health within meaning of = 
term in fraternal benefit certificate as matter of law. Sennen Camp, W. O. s 
SR EE St) ry tre. os nha eas Gov nate a Se Bite aA Re Oe eee eK Aa ea des a *"1300 

825(2)—Whether insured was a member of fraternal ‘benefit society in "good standing at time 
of his death held for jury. Ex parte Knights of Pythias of North America, South America, 
Europe, Asia, Africa and Australia, Jurisdiction of Florida. (Fla.) ................. 

825(2)—On proof of death of member of fraternal order, presentation of beneficiary certi- 
ficate by beneficiary, and denial of liability by order, prima facie right of recov on 
certificate is established, and order has burden of proving default relied on as defense 
and is not entitled to nonsuit. Creech v. Sovereign Camp, W. O. W. (N. C.) ..... 1064 

825(2)—Ordinarily, the issue of waiver, as of provisions of a life insurance contract, is a 
jury question, but it becomes a question of law for the court if only one reasonable 
oo can be drawn from the testimony. White v. Sovereign Camp, W. O. W. 

Sane eee ce eiottsiad ag ¥ 1439 
825(2)—In action on benefit certificate for death of insured, conflicting testimony as to 
whether insured had paid all dues and assessments due association held for jury. 
Sovereign Camp, W. O. W. v. De Martinez. (Tex.) 
( Death or injury and cause thereof. 

825(3)—-A physician’s testimony, in action on accident insurance policy, that plaintiff had 
scar over whole pupil of his eye, that it blurred his vision, and that injury to eye dis- 
qualified him from firing railroad engine, held sufficient to take to jury question whether 
injury disqualified him from pursuing his usual vocation of locomotive fireman. Arnold 
v. Brotherhood of Locomotive Firemen and Enginemen. (Mo.) ................... 1141 

825(3)—In action on benefit certificate for death of insured, evidence as to whether insured 
was violating state game laws at time of his death, thus ay certificate pursuant 
to provision thereof, held for jury. Sovereign Camp, W "Be Martinez. (Tex.) 505 

§ 826. —— INSTRUCTIONS. 

(2). Death or injury and cause thereof. 

826(2)—An instruction to find for plaintiff, in action on accident insurance policy, if he sus- 
tained accidental injury impairing vision in eye on certain day and by reason thereof was 
unable to follow his usual vocation, was not erroneous as not requiring finding that he 
was disabled from such day for period covered by policy; instruction covering period 
from date of injury to that of trial, which took place after expiration of former period. 
Arnold v. Brotherhood of Locomotive Firemen and Enginemen. (Mo.) ; od 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 


indicate the main sub-divisions. 
Once you have found your subject under its proper number, that number 


is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


I. Control and Regulation in General. | II. Insurance Companies. 

. Right to insure in general. (A) STOCK. 

. What constitutes insurance. 32. Incorporation, organization, and 
existence. 

. Power to control and regulate. 33. Cagieal and sock. 

. Constitutional and statutory pro- 34. Stockholders. 

visions, 35. Officers. 
5. Authority or license to do business. 36. Franchises and powers. 


6. Unauthorized insurance. MUTUAL. 


7. License fees and taxes. ; 
as 37. Special funds. 
8. Resources and securities. 38. Profits, dividends and surplus. 
9. Reports and statements. 39. Loses and assessments. 
10. Supervision by public officers or 40. Guaranty obligations. 
courts. 41. Insolvency. : , 
11. Conduct of business. 42. — and its effect in 
12. Regulation of agents and brokers. 43. Rights of policy holders on 
12%  Maslececal or interinsurance insolvency. 
associations. — } Remedies and _ proceedings 
13. Lloyds associations. on insolvency. 
13%. State Insurance. . — Voluntary liquidation. 
14. Boards of underwriters. . —— Reorganization. 
15. Foreign underwriters or compan- . —_ Consolidation. 
ies and their agents. . Grounds for forfeiture of 
16. What constitutes “doing franchise or dissolution. 
business”’. , Proceedings to enforce dis- 
17, —— Sogmection of local laws. solution. 
18. ——— Subiection to special require- . Assets and receivers. 
ments. y Presentation -and payment 
19. —— Retaliatory legislation. of claims. 
20. Local authority or license . Incorporation, organization, and 
and license fees or taxes. existence. 
21. Local funds and securities. . -— Changing to joint-stock com- 
22. Appointment and _ regulation pany. 
of local agents. . Constitutions and by-laws. 
23. Reports and supervision and . Members. 
conduct of business. . Officers. 
24. . Effect of noncompliance . Franchise and powers. 
with law. . Special funds. 
25. ——— Civil liability of agents. . Profits, dividends and surplus. 
26. Actions. Guaranty obligations. 
. Penalties for violations of regu- . Insolvency. 
I  . , Insolvency and its effect 
Discrimination in rates. in general. 
. Offenses by insurers. . — Rights and _ liabilities of 
. Offenses by agents or brokers. members on insolvency. 
. Offenses by persons dealing with . —— Remedies and proceedings 
insurers. on insolvency. 
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(A) 


(B) 


IV. 





65. —— Voluntary liquidation. 

66. ——— Reorganization. 

67. ——— Consolidation. 

68. Grounds for forfeiture of 
franchise or dissolution, y 

69. —— Proceedings to enforce dis- 
solution. 

70. ——— Assets and receivers. 

71, —— Assessments by receivers. 

72. - serene of assets and 
‘und. 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 


73. The relation in general. 

74. Appointment or employment of 
agent. 

75. Implied agency. 

76. Evidence as to agency. 

77. Estoppel to deny agency. 

78. Scope and extent of agency. 

79. Duration and _ termination of 


agency. 

80. Authority and duties of agent as 
to insurer. 

81. Individual interest of officer or 
agent. 


82. Accounting by agent. 

83. Liabilities of agents and _ their 
sureties. 

84. Compensation of agent. 

85. Breach of contract by principal. 





86. Extent and exercise of powers 
of agents. 

87. —— In general. 

88. —— General or special agents. 

89. —— Assistants and 
agents. 

90. —— Effect of provisions of pol- 
icy. 

91 Effect of instructions to 
agent. 

92. Evidence as to authority. 





93. Unauthorized and wrongful acts of 
agent. 

94. Ratification. 

95. Notice to agent. 


AGENCY FOR APPLICANT OR 
INSURED. 


96. Creation of agency. 
97. Creation of agency for both par- 


ties. 
98. —— In general. 
99. —— Effect of provisions of pol- 


icy. 
100. Evidence as to agency. 
101. Scope and extent of agency. 
102. Duration and termination of 
agency. 
103. Authority and duties of agent as 
to principal. 
104. Agreements to procure insurance 
and liability thereunder. 
105. Compensation of agent. 
106. Breach of contract by principal. 
107. Extent and exercise of 


powers 
of agent. 

108. —— In general. 

109. — Representation of both par- 
ies. 





110. Evidence as to authority. 

111. Unauthorized and wrongful acts 
of agent. 

112. Ratification. 

113. Notice to agent. 


Insurable Interest. 


114. Necessity in general. 


115, What constitutes interest in prop- 
erty. 

116. What constitutes interest in bu- 
man life or health. 

117. Estoppel to deny interest. 

118. Insurance without interest. 

119. —— Wagering policies in gen- 


120. —— Effect of provisions of pol- 


icy. 

121. Necessity of interest to sustain 
assignment. 

122. Assignment of policy to person 
without interest. 

123. Extinguishment of policy. 


V. The Contract in General. 


(A) 


(B) 


NATURE, 
VALIDITY. 


124. Nature of contract. 

125. What law governs. 

126. Subjects of insurance. 

127. Existence and condition of sub- 
ject-matter. , 

128. Executory agreements to insure. 

129. Powers of agents in respect cf 
contracts in general. 

130. Application or offer and accept- 
ance. 

131. Validity of oral contracts. 

132. Binding slips or memoranda. 

133. Form and requisites of policy. 

134. Papers accompanying policy. 

135. Incorporation of constitution, by- 
laws, or rules of insurer. | 

136. Delivery and acceptance of policy. 

137. Payment of premium or dues. 

138. Validity in general. 

139. Legality of object. 

140. Partial invalidity. 

140%. Amount of insurance. 

141. Estoppel or waiver as to defects 
or objections. ‘ 

142. Ratification of defective or in- 
valid contract. 

143. Reformation. 

144, Modification. 

145. Renewal. 


CONSTRUCTION AND OPERA- 
TION. 


146. Application of general rules of 
construction. 

147. What law governs. 

148. Executory agreements to insure. 

149. Printed and written portions of 
policy. 

150. Matter on margin of or slip 
attached to policy. 

151. Construing together policy and 
accompanying papers. 

152. Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 

153. Usages of business. 

154. Construction by parties. 

155. Evidence. to aid construction. 

156. Parties to contract and relations 
between them. 

157. Subject-matter insured in general. 

158. Subjects of marine insurance. 

159. —— In general. 

160. —— Open or running policies. 

161. Property covered by insurance 
against fire or other cause of 
loss. 

12. ——- ta general. ‘ 

4 escription of property. 

163%. In general. 

164. —— Description of title or in- 
terest. 


REQUISITES, AND 








VI. 


VIL 











165. ——— Description of location. 

166. —— Shifting risk. 

167. Titles insured. 

168. — and obligations guaran- 
t 5 

169. Persons covered by life or acci- 
dent insurance. 

170. Amount of insurance. 



















171. Amount fixed by policy in 
general. 

172, —— Valued policy. 

173. ——— Special provisions of policy. 

174. —— Proceeds of assessments. 






175. Commencement of risk. 
176. Term and duration of risk. 












177 Term fixed by policy in 
general. 
178. Voyage or time policies of 











marine insurance, 
179. Entire or severable contract. 
179%. Loans on policies. 


VI. Premiums, Dues and Assessments. 


180. Nature and grounds of obligation. 

181. Right of insurer to premiums. 

182. Persons liable for premiums. 

183. Amount of premiums. 

184. Rebates from premiums. 

185. Reduction of premiums by pro 
fits or dividends. 

186. Payment of premiums. 

187. Notes for premiums. 

188. Actions for premiums. 

189. Premium or deposit notes. 

190. Assessments. 

191, Power and duty to make assess- 
ment. 

192. Liability to assessment. 

193. Amount of assessment. 

196. Payment of assessment. 

197. Enforcement of assessment. 

198. Refunding or recovery of pre 
miums or assessments paid. 

199. Assignability of policies. 


VII. Assignment or Other Transfer of 
Policy. 
200. What law governs. 
201. Statutory restrictions on transfer. 
202. Right of insured. 
203. Right of insured to assign life 
or accident policies. 
204. Right of beneficiary. 
205. Consent of beneficiary. 
206. Consent of insured to assignment 
by beneficiary. 
206%.Consent of mortgagee to assign- 
ment by owner. 
207. Consent of insurer. 
208. Validity of oral assignment. 
209. Form and requisites of assign- 
ment in writing. 
210. Consideration for assignment. 
211. Delivery and acceptance of as- 
signment. 
212. Validity of assignment in general. 
213. Construction of assignment. 
214. Transfer. 
215. Transfer of subject of insurance 
without policy. 
216, Fraud in procuring transfer. 
217. Notice to insurer. 
218. Rights and liabilities of assignee. 
219. —— In _ general. 














































220. —— Transfer to purchaser of 
insured property. 
221. Transfer to mortgagee of 











insured property. 

222, —— Transfer as collateral 
security. 

223. Priorities. 
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224. 
225. 


Partial assignment. 
Reassignment. 


VIII. Cancellation, Surrender, Aban- 
donment, or Rescission of 
Policy. 


226. 


227. 
228. 
229. 
230. 


249, 


Revocability of contract in gen- 
eral. 

Statutory provisions. 

Right of insurer to cancel. 

Notice to cancel. . 

Repayment of unearned premium 
on cancellation. 


. Delivery of policy for cancellation. 
. Acts constituting cancellation. 
. Validity of cancellation. 


Ratification of invalid cancellation. 


. Evidence of cancellation. 
. Operation and effect of cancella- 


tion. 


. Remedies for wrongful cancella- 


tion. 


. Right of insured to surrender in 


general. 


. Right to surrender life or acci- 


dent policies. 


. Acts constituting surrender and 


acceptance. 
Validity of surrender. 


. Evidence of surrender. 
. Operation and effect of surrender. 


Repayment and recovery of pre- 
miums or paid-up value on sur- 
render. 


. Abandonment. 

. Rescission. 

. Rescission by insurer. 

. Rescission by insured or bene- 


ficiary. aaa 
Actions for rescission. 


IX. Avoidance of Policy for Misrep- 
resentation, Fraud, or Breach 


of 


Warranty or Condition. 


(A) GROUNDS IN GENERAL. 


. Statutory provisions. 
. What law governs. 
. Representations. 





In_ general. 
Falsity. 





. — Materiality. 


Effect of misrepresentation. 





. Concealment. 


In general. 





. — Knowledge of facts bv 


applicant or his agent. 
Materialitv. 
Effect 








; Fraud_ or false swearing in ob- 


taining insurance. 


. Warranties. 





In general. 


| —— Distinction between war- 
266. 


267. 
268. 
269. 
270. 


ranties and representations. 
Warranties as part of con- 
tract. 

Fulfillment or breach. 
Effect of breach. 

Conditions precedent. 

Effect of breach. 














(B) MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


271. 
272. 





Parties affected by avoidance of 


policy. ; . ; 
Subjects of marine insurance in 
general. 
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273. Seaworthiness of vessel. 
274. Description of building in gen- 


eral. 
275. Situation of building. 

276. Vicinity of other buildings. 

277. Condition of building. 

278. Use of building. 

279. Occupation of building. 

280. Description and condition of 


goods. 

281. Amount or value. 

282. Title or interest of insured. 

283. Incumbrances. 

284. Solvency of debtors. 

285. Fidelity of employes and others. 

285%. Liability Insurance. 

286. —— circumstances affecting 
risk, 

287. Precautions against loss. 

288. Other insurance. 


MATTERS RELATING TO PEB- 
SON INSURED. 


289. Description in general. 


. Age. 

291. Health and physical condition. 

292. Medical attendance. 

293. Family history. 

294. Marriage. 

295. Residence. 

296. Occupation. 

297. Habits. 

298. Interest of assured or beneficiary. 

299. Special circumstances affecting 
extent of risk. 

300. Previous application for insur- 
ance. 

301. Other existing insurance. 


X. Forfeiture of Policy for Breach of 


(A) 


(B) 


Promissory Warranty, Cove- 

nant, or Condition S t. 

GROUNDS IN GENERAL. 

302. Statutory provisions. 

303. Continuing or promissory repre- 
sentations. 

304, Continuing or promissory war- 


ranties. 
306. Conditions subsequent. 





307. Conditions in general. 
308. —— Fulfillment or breach. 
309. —— Effect of breach. 


310. Notice and proceedings to give 
effect to forfeiture. 

311. Parties affected by forfeiture of 
policy. 

MATTERS RELATING TO 


PROPERTY OR INTEREST IN- 
SURED. 


tt hee Statutory provisions. 
312. Subjects of marine insurance in 


general. 

313. Sailing, voyage, and navigation 
of vessel. 

314. Deviation or other change of 
voyage. 


315. Illegality of voyage. 

316. Buildings in general. 

317. Erection or occupation of neigh- 
boring buildings. 

318. Change in con ition of building. 

319. snenge in use of building. 

320. Illegal use of building. 

321. Suspension of business carried on 
in building. 

322. Change in occupancy of building. 

323. Building becoming vacant. 


324. Falling of building. 
325. Goods insured in general. 


(Cc) 


(D) 
(E) 


XI. 


326. Keeping or use of prohibited 


articles, 
327. Removal of 
328. Change of title or ‘interest. 
329. Change of possession. 
330. Incumbrances. 
331. Solvency of debtors. 
332. Fidelity of employes and others. 
333. Special causes increasing risk. 
334. Precautions against loss. 
335. Keeping ks, papers, and safe. 
336. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


337. Change of residence. 

338. Travel. 

339. Change of occupation. 
340. Military or naval service. 
341. Change in habits. 

342. Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


343. Restrictions on 
general. 

344. Agreement to assign. . 

345. Necessity of consent of insurer. 

346. Sufficiency of consent of insurer. 

347. Assignment as collateral secur- 


assignment in 


ity. 
348. Invalid or inoperative assignment. 
349. Default as ground of forfeiture 
in general. 
350. Statutory provisions. 
351. What law governs. 
352. Notice of time for payment. 
356. Extension of time for payment. 
363. Rights of insured after default. 





353. —— Necessity. 

354. —— Sufficiency. ; 
355 Evidence as to notice. 
357. ———- In general. 

358. ——— By agent or broker. 


359. Sufficiency of payment or tender 
to prevent forfeiture. 





360. —— In general. 

361. —— To agent or broker. 

362. Excuses for nonpayment. 

364. In_ general. 

365. ——— Reinstatement. 

366. —— Election between rights. 

367. ——— Insurance for limited term 
or amount. 

368. —— Paid-upv policy or value. 

369. ——— Surrender value. 

370. ——— Actions. 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. ee of doctrines of estop- 
el and waiver. 

372. What conditions may be waived. 

373. Liability of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 





374. Powers of officers or agents 
respecting waiver. 

375. In general. 

376. —— Effect of provisions of pol- 

377. Knowledge or notice of facts in 
genera 

378. Knowledge of or notice to officers 
or agents. 


XII. 
(A) 


(B) 





Key To The Topical Index 


. Insertion of false answers in 
application by agent or under 
his direction. ; 

. Fraudulent or collusive acts of 
agent. 

. Form and requisites of express 
waiver. 

In general. 
Oral waiver. 

. —— Waiver in writing. | 

. —— Indorsement on _ policy. 

Waiver of provisions of pol- 

icy as to mode of waiver. 

. —— Construction and operation 
of express waiver. 

. Implied waiver in general. 

. Issuance and delivery of policy 
without objection. 

. Failure to assert forfeiture or to 
cancel or rescind policy. 

. Admission of liability on policy. 
Demand, acceptance, or retention 
of premiums or assessments. 

. Consent to assignment of policy. 

394. Promise to pay loss. 

. Failure to state ground of objec- 
tion relied on. 

396. Requiring, accepting, or retaining 

proofs of loss. 

397. Participating in 

loss. 
. Election to restore or repair. 

399. Payment of loss. 

. Provisions of policy against for- 
feiture. 

401. Status of nonforfeitable or paid-up 

policy. 


adjustment of 


Risks and Causes of Loss. 
MARINE INSURANCE. 


402. Marine risks in general. 

403. Perils of the sea. 

404. Perils of rivers, 
land waters. 

405. Enemies and pirates. 

406. Enemies and pirates. 

407. Thieves. 

408. Jettisons. 

409. Arrests, 
tions. 

410. Barratry. 

411. Collision and liability therefor. 

412. Stranding. 

413. Proximate cause of loss. 

414. Cause inherent in subject-matter 
insured. 

415. Unseaworthiness of vessel. 

416. Negligence of owners, master o1 


lakes and 4 


restraints, and deten 


orew. 
417. Wrongful acts of owner, master 
or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 


418. Limitations of risk as to place. 

419. Situation of property 
insured. 

420. Place of origin of cause of 
loss. 

421. Fire. 

422. Explosion. 

423. Lightning, wind, tornadoes, and 
other storms. 

424. Accident. 

425. Theft. 

425%. Seizures and confiscations. 

426. Injury to or death of animals. 

427. Proximate cause of loss. 

428. Negligence of insured. 

429. Wrongful acts of insured. 


(Cc) 


GUARANTY AND INDEMNITY 
INSURANCE. 


430. Default or other misconduct of 
officer or employe. 

431. Breach of contract guaranteed. 

432. Nonpayment of debt insured. 

434. Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 


438. Cause of death in general. 

439. Death beyond prescribed 
of residence or travel. 

440. Time of death. 

441. Death while engaged in un- 
authorized occupation. 

442. Death caused by intemperance. 

443. Death in violation of law. 

444. Suicide. 

445. In general. 

446. Effect of insanity. 

447. Proximate cause of death. 

448. Death caused by beneficiary. 


ACCIDENT AND HEALTH IN- 
SURANCE. 


449. —— constitutes accident in gen- 
eral. 
450. Diligence required of insured. 
451. Risks and exceptions. 
452. Risks of travel, railroads and 
other conveyances. 
. Risks of occupation or employ- 


ment. 
54. Bodily infirmities or disease. 
. External, violent and accidental 
means of iniury. 
56. External and visible signs of in- 
jury. 
. Poison or contact with poisonous 
substances. 
. Inhaling gas. 
. Intoxication. 
. Voluntary or unnecessary expos- 
ure to danger. 
2. Violation of the law. 
. Fighting or provoking assault. 
. Intentional injuries. 
. Suicide or self-inflicted injuries 
466. Proximate cause of injury or 
death. 
467. Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 


Insurer. 


MARINE INSURANCE: 
468. Actual total loss. 
469, Constructive total loss. 
470. Abandonment. 
471. Partial loss in general. 
. Limitation of liability by memo- 
randum_ clause. 
. Value of subject-matter. 
. -— In general. 
Valued _ policies. 
. Insurance of part of value. 
General average contribution. 
. Exception of particular average 
or partial loss. 
. Effect of other insurance. 
. Amount of interest of insured. 
. Duties of owners, master, or 
crew after loss. 
. Salvage. 
. Repairs. 
In general. 
Deduction of one-third new 
for old. 


limits 
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486. Wages of crew. 

487. Expenditures. 

488. In general. 

489. —— Under use and labor clause 
of policy. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 
493. Total loss. 
494. Partial loss in general. 
. Limitation of lability. 
. Limitation of liability to amount 
of assessment. 
. Value of property destroyed. 
In general. 
‘ Valued policies. 
. Insurance of part of value. 
. Amount of damage to property. 
. Amount of interest of insured 
. Effect of other insurance. 
. Duties of insured after loss. 
. Expenditures. 
Loss of rent and profits. 
Deductions and offsets. 
508%. Loss by default or other mis- 
conduct of officer or employee. 


GUARANTY AND INDEMNITY 
INSURANCE. 


509. Loss by breach of contract guar- 
anteed. 

511. Loss of debt insured. 

512. Liabilities incurred. 

512%. Effect of other 

513. Expenditures. 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount — on disability be- 
fore death. 

517. Amount of incontestable or paid- 

518. 


up 
519. 


520. 
521. 


insurance, 


icy. 
Limitation of liability. 
Participation in dividends or pro- 
fits 
In general. 
—— Policies in mutual compan- 
ies. 
522. Share in tontine fund. 


522%. Effect of other insurance. 
523. Deductions and offsets. 
5234. Election between rights. 


ACCIDENT AND HEALTH IN- 
SURANCE. 
24, Total disability. 
. Confinement to house or bed. 
. Partial disability in general. 
. Particular injuries specified in 
policy. 
: Immediate, continuous or 
manent disability. 
. Death from accident. 
. Limitation of liability. 
Classifieation of risk. 
531%. Effect of other insurance. 
532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutory provisions. 

535 Necessity of notice. 

536. Necessity of statement or proof 

of loss. 


per- 


537. 
538. 


539. 
541. 


540. 
542, 


543. 
544. 
545. 
546. 
547. 
547%. 


548. 
549. 


Persons who may give notice -; 
make proof. 

Persons to whom notice or proof 
may be given or made. 

Time for notice and proof. 

Protests and surveys on marine 
losses. 

Sufficiency of notices. 

Statements or proofs of loss of 
or damage to property. 

Proofs of death or injury to 
insured. 

Production of documentary ¢vi- 
ence. 

Verification of 
proofs. 

Certificate of magistrate or other 
officer. 

Certificate of physician attending 


statement or 


insured. 
Inspection of insured property 
after loss. 

Examination of insured. 

Inspection of person of insured 

after injury or death. 


. Effect of statements and proofs 


in general. 


- Defects and amendments. 
. Misstatements or omissions. 


. Fraud or false swearing. 


. Estoppel or waiver. 


In general. 
Powers of 
agents. 
Express waiver. 
Implied waiver in general. 
Denial of liability. 
Failure to object or to state 
ground of objection. 
Adjustment of loss and 
negotiations for settlement. 
Payment of loss. 


officers or 


XV. Adjustment of Loss. 


563. 


564. 
565. 


566. 
567. 
568. 
569. 
570. 


571. 
572. 


573. 
574. 
575. 
576. 
577. 
578. 
579. 


Effect of provisions of policy in 
general. 

Appointment of adjusters. 

Powers and proceedings of adjus- 
ters 

Effect of adjustment. 

Appraisal or arbitration. 

Demand of appraisal or arbitra- 
tion. 

Agreement for 
arbitration. 
Appointment of appraisers 
arbitrators. 

Appointment of umpire. 

Proceedings on appraisal 
arbitration. 

Expenses of proceedings 
appraisal or arbitration. 

Validity and effect of appraisal or 
award. 

Failures of appraisal or arbitra- 
tion. 

Estoppel or waiver as to adjust- 
ment or arbitration. 

Unauthorized and wrongful acts 
of adjusters. 

Refusal to adjust or 
oss. 

Settlement between parties 


appraisal 


arbitrate 


Right to Proceeds. 


580. 


ney payable to owner of prop 
or interest insured. 


581. Policy payable to or for benefit 


of mortgagee of property in- 
sur 





Key To The Topical Index 


582. Policy for benefit of parties inter- 
ested in property insured. 

583. Life or accident policy. ’ 

584. Life or accident policy designat- 
ing beneficiary. = 

585. Rights of persons desig- 
nated in general. 

586. Vested interest of benefic- 
iary. 3 

587. —— Change of beneficiary. 

588. ———- Surrender of policy and 
issue_of new policy. | 

589. —— Death of beneficiary. 

590. Rights of creditors. P 

591. Life policy for benefit or credi- 


tor. 
591%. Indemnity insurance. 
592. Policy procured with money 
sonaaiae obtained or stolen. 
593. Assignee of policy before loss. 
594. Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


595. Election to rebuild or replace 
property. 

596. Place of payment. 

597. Time of payment. 

598. Interest on amount of loss. 

599. Mode and sufficiency of payment 

600. Effect of payment. 

601. Recovery of payment. 

692. Damages for refusal of payment 

603. Release or discharge from liabil- 
ity. 

604. Contribution between insurers. 

605. Subrogation of insurer. 

606. On payment of loss in gen- 
eral. 

607. Under assignment of rights 
of insured. 


Actions on Policies. 


608. Nature and form of remedy. 
609. Remedy on Lloyds policies. 

610. Statutory provisions. 

611. Grounds of action 

612. Conditions precedent in general 
613. Demand. 

614. Defenses. 

615. In general. 

616. Set-off and counterclaim, 
616%. Conclusiveness of adjudication 
in action against insured. 

617. ae. 

618. Venue. 

619. Special statutory limitations. 
620. Limitations hy provisions ot pol 


icy. 
621. —— Time before action can be 
maintained. 
622. —— Time within which action 
must be brought. 
623. Waiver of limitation. 
624. Parties. 
625. Process. 
626. In general. 
. Against foreign insurance com- 
panies. 
. Declaration, complaint, or peti- 
tion. 


Form and reauisites in gen- 
eral. 

. ——— Insurable interest. 

Setting forth or annexing 
policy and accompanying docu- 
ments. 

. -—— Description, situation, and 


condition of subiect-matter, 

633. Title or interest of insured. 

634. Performance or waiver of 
conditions. 

635. Loss and cause thereof. 

636. —— Other insurance. 

637. —— Assignment of policy. 

638. ——- Nonpayment. 

639. Anticipating defenses. 

640. Plea, answer, or affidavit of 
d« fense. 

641. Replication or reply and subse 
quent pleadings. 

642. Demurrer. 

643. Amended and supplemental plead- 


ings. 

644. Bill of particulars. 

645. Issues, proofs and variance. 

646. Presumptions and burden of 


proof. 
647. Admissibility of evidene. 
648. —— In general. 
649. ——— Insurable interest. 
650. ——— Application for insurance. 
651. ——— Policy or other contract. 
652. Existence and condition of 
subject-matter. 

653. Interest or title of insured. 
654. Performance or breach of 
warranty or condition. 

Payment of premiums. 
Fraud or misrepresentation. 
. —— Increase of risk. 
. —— Loss or damage to property, 
and cause thereof. 
. —— Death of or injury to person 
insured and cause thereof. 
. —— Valuation of property. 
661. —— Amount of loss. 
662. Notice and proof and 
adjustment of loss. 
663. —— Persons entitled to proceeds. 
664. Estoppel or waiver. 
665. Weight and sufficiency of evi- 
dence. 
666. Amount of recovery. 
667. Conduct of trial. 
668. pussttons for jury. 
669. Instructions. 
670. Verdict and findings. 
671. New trial. 
672. Tudgment. 
673. Execution and enforcement of 
judgment. 
674 Appeal and error. 
675. Costs and attorney's fees. 


Reinsurance. 


676. Power and right to reinsure risk. 

677. The contract in general. 

678. Requisites and validity. 

679. Construction and operation. 

680. Premiums. 

681. Cancellation or surrender. 

682. Avoidance or forfeiture of con- 
tract. 

683. Risks and causes of loss. 

684. Extent and liability of reinsurer. 

685. Notice and proof of loss to rein- 
surer. 

686. Actions on contracts of rein- 
surance, 


XX. Mutual Benefit Insurance. 


CORPORATIONS AND AS8S80- 
CIATIONS, 


687. Nature and status in general, 
688. Exemption from general laws 
regulating insurance. 
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. Special constitutional and statu- 
tory provisions. 
. Authority or license to do busi- 


ness. . se 
. Regulation and supervision of 
business. rae 
. Incorporation and organization. 
. Constitutions and by-laws. 
. Membership. 
. Officers and agents. — 
. Powers of association in general. 
. Superior, subordinate, and affili- 
ated bodies. 
. Special funds. 
. Reinsurance. 
. Insolvency and dissolution. 
Insolvency and its effect in 
general. 
. — Rights and _ liabilities of 
members on insolvency. 
. —— Remedies and proceedings 
on insolvency. 
704. —— Reorganization. 
705. Consolidation. 
706. ——— Grounds for dissolution. 


THE CONTRACT IN GENERAL. 


707. ——— Proceedings to enforce dis- 
solution. : 

708. —— Assets and receivers. 

709. ——— Assessments by receivers. 

710. —-—— Distribution of assets and 
funds. 

711. Nature of the contract. 

712. What law governs. 

713. Application and acceptance. 

714. Form and requisites of certificates 
of membership. 

715. Application as part of contract. 
716. Charter or articles of incorpora- 
tion as part of contract. 

717. Constitution, by-laws, or rues 
as part of contract. 
718. —— Existing provisions. 
719. Subsequent provisions or 
amendments. 
720. Delivery and acceptance of cer- 
tificate. 
721. Payment of dues. 
722. Validity in general. 
723. Misrepresentation, fraud, or 
breach of warranty. 
724. Estoppel or waiver as to defects 
or obligations. 
725. Modification and reformation. 
726. Construction and operation § in 
general. 
726%. Classification of risk. 
727. Assignment or other transfer. 
728 In general. 
729. As collateral security. 
730. Cancellation, surrender, abandon- 
ment or rescission. 
730%. Actions for breach of contract. 
731. Nature and grounds of obliga- 
tion. 
732. Grounds of assessment. 
. Power and duty to make assess- 
ment. 
. Liability to assessment. 
. Amount of assessment. 
. Levy of assessment. 
. Notice of assessment. 
. Waiver of objections to assess- 
ment. 
. Time for payment. 
. Mode and sufficiency of payment. 
. Effect of payment. 
- Actions for dues or assessments. 
. Refunding or recovery of dues 
or assessments paid. 
12 


DUES AND ASSESSMENTS. 
—— OR SUSPEN- 
8 ° 


ee AND BENE- 


744. Nature and grounds in general. 
745. Statutory provisions against for- 
feiture. 
746. Effect of suspension of subordi- 
nate 
747. Effect of expulsion or suspension 
of member. 
748. Violations of terms or conditions 
of contract. 
749. Nonpayment of dues or assess- 
ments. 
750. Default as a ground of for- 
feiture in general. 
751. Notice of time for payment. 
752. ——— Extension of time for pay- 
ment. 
Sufficiency of payment or 
tender to prevent forfeiture. 
xcuses for nonpayment. 
. Estoppel or waiver affecting right 
of forfeiture. 
. Notice and proceedings to give 
effect to forfeiture. 
. Effect of forfeiture or suspension. 
. Reinstatement. 
. —— Rights in general. 
. ——— Payment of arrears. 
Health and condition of in- 
sured. 
Proceedings. 
oo ware of objections. 
. Remedies for relief against for- 
feiture. 
. Status of beneficiaries in general. 
. Insurable interest of beneficiary. 
. Persons who may be beneficiaries. 
In general. 
. —— Statutory provisions. 
Provisions of charter or by- 
laws. 
. Designation of beneficiary. 
In general. 
Revocation. 
. By will. 
. Failure of beneficiaries. 
. Invalid or ineffective designation. 
. Failure to make designation. 
. Change of beneficiary. 
Right to change in general. 
. —— Consent of association. 
Rights of beneficiary pre 
viously designated. 
ested interest of benefic- 
iary. 
. —— Mode of changing designa- 


of beneficiary before 


. Loss or contingency on which 

benefits become payable. 
In _ general. 

\ Suicide. 

. Notice and oroof of. loss. 

. Discretion of association as to 
allowing benefits. 

. Amount of benefits. 

. Adjustment of loss. — 

. Rights of beneficiaries to pro- 
ceeds. 


ACTIONS FOR BENEFITS. 
795. Rights of representatives of 


insur 
796. Rights of representatives of bene- 
ficiary. 





797 
797 
798 


799. 
800. 
801. 


802. 
803. 


804. 
805. 
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. Rights of creditors. — 816. Evidence. 
Y%. Assignment of claim for loss. 817. Presumptions and burden 
. Payment of benefits. of proof. 
Interest on amount of benefits. 818. —— Admissibility. 
Damages for refusal of payment. 819. Weight and sufficiency. 
Release or discharge of associa- 820. Amount of recovery. 
tion from liability. 821. In general. 
Nature and form of remedy. 822. Limitation to particular 
Provisions of charter. by-laws. assessment or fund. 
or certificate of membership. 823. Trial. 
Right of action in general. 824. Conduct in general. 
Resort to courts for settle- 825. Questions for jury. 
ments of disputes. 826. —— Instructions. 
. Grounds of action. 827. —— Verdict and findings. 
. Conditions precedent in general. 828. Judgment. 
. Demand. 829. Execution and enforcement of 
. Defenses. judgment. 
urisdiction. 830. —— In general. 
enue. 831. Against particular fund. 
. Limitations. 832. Performance of specific acts. 
Parties. 833. Appeal and error. 
. Process and appearance. 834. Costs. 
. Pleading. 
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TOPICAL INDEX 


i. Control and Regulation in General. 
§ 2. WHAT CONSTITUTES INSURANCE. 
2—Undertakings by which payer paid full consideration at time contracts were issued, and 


received fixed annual payments only during his lifetime, no third party being entitled to 
any sum at the cessation of life, though entered into by life insurance company, were not 
“life insurance contracts,” but “annuities.” Northwestern Mutual Life Ins. Co. v. 
Murphy et al. (Ia.) a ieee 

§ 4 CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Code amendment of statute, declarin, rents arising from demise of land by life tenant 
apportionable, by adding words ‘‘and a like apportionment shall be made in the case of 
annuities’’ held not violative of constitutional guaranties of due process and equal pro- 
tection of law in application to annuities arising under disability provisions of life 
policies as requiring apportionment notwithstanding express contract to contrary, where 
disability provisions contained no express stipulation that benefits should be _apportionable. 
New York Life Ins. Co. v. Majet. (Miss.) 
13%. STATE INSURANCE. 

3%—Mortgagor’s contract with state for hail insurance and statutory lien for hail on 
tax arising therefrom held not rendered invalid by statute, providing that party wi 
interest subject to mortgage lien should do no act which would substantially impair 
mortgagee’s security, where statute creating lien restricted its operation to mortgages and 


liens coming into existence after passage of statute. Federal Farm Mortgage Corporation 
v. Falk et al, (N, D,) 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 20. —— LOCAL AUTHORITY FOR LICENSE AND LICENSE FEES OR TAXES. 

20—Insurance commissioner’s contention that permitting foreign stock company, authorized 
to transact business of fire insurer, to issue participating policies might cause rate war, 


held no ground for revoking its license, where such policies had been in force for 13 
years, and no rate war had ensued. General Ins. Co. of America et al. v. Earle. (Ore.) 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


i 41, INSOLVENCY AND DISSOLUTION. 
47. CONSOLIDATION. 


i ee insurer contracted in writing to pay agent 5 per cent. of future renewal premiums 
on insurance written by agent, such share of premiums belonged to agent, and his right 


thereto could not be destroyed by transfer of insurer’s assets, to another insurance com- 
pany, nor by contract under which transferee was to pay agent a smaller share without 
agent’s consent. General American Life Ins. Co. v. oach. (Okla.) ; 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER, 


§ 84. COMPENSATION OF AGENT. 


(2). Right to commissions. 


84(2)—-Act providing that foreign insurance company’s resident agent within state should 
countersign all policies issued and receive commission thereon when premium was paid 
in order that state would receive taxes required, coupled with trade custom of 10 per cent. 
commissions, held not to require payment by foreign insurance company to resident agent 


of 10 per cent, commission for countersigning policies in absence of an express under- 
standing to that effect, Birdsall-Friedman Co, v, Globe & Rutgers Ins, Co, (Pa.) 
4), Commissions on renewals, 


84(4)—Where insurer contracted in writing to pay agent 5 per cent. of future renewal pre- 
miums upon insurance he had written, insurer and its successors occupied trust position 
toward agent in collecting renewal premiums and agent’s title to_his share of premiums 


attached simultaneously with collection thereof. General American Life Ins. Co. v. Roach. 
(Okla.) 


(6). Actions for compensation. 
846(6)—In action against insurance company to recover earnings under contract of employ- 


ment based an alleged ambiguity respecting charge for lapses on industrial policies which 


plaintiff had not originally procered, arden | was on plaintiff to establish ambiguity. Fried- 
man _v. Metropolitan Life Ins. Co. 

84(6)—Foreign insurance company’s io ates held barred by laches from ‘having 
accounting for commissions allegedly due for approving and countersigning home office 
policies, where contract was entered into in 1921 and suit was not brought until 1933. 
Foreign insurance company’s resident agent held not relieved from charge of laches in 
suit for accounting for certain commissions, on ground that friendly relations existed 
between parties, and that, when agent had in recent years requested such commissions, 
insurance company declined to discuss subject. Where resident agent of foreign insur- 
anee company and company eperated under oral supplemental agreement dealing with 
commissions, agent held entitled to accounting for period during which there had 
admittedly been no accounting. Birdsall-Friedman Co. v. Globe = Rutgers Ins. Co. (Pa.) 

§ 86 EXTENT AND EXERCISE OF POWERS OF AGENTS 

§ 90. EFFECT OF PROVISIONS OF POLICY. 

90—Where, in application on which accident policy was issued, insured stated that no infor- 
mation had been furnished to insurer’s agent relating to the insurance other than as 
written in application and that no representations made nor information furnished should 
he bindine on insurer unless written in application, such statements constituted direct 
Imitation on authority of coliciting agent to bind insurer by oral conversations outside 
of, waneen terms of policy and application. Kithcart v. Metropolitan Life Ins. Co. 

90—Applicant for specific ‘accident ‘ policy, ‘which provided that only, ‘president, secretary, or 
actuary of insurer should have power to change terms of contract, was put on notice, in 
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absence of fraud preventing applicant from reading policy or otherwise ascertaining 
its terms, that soliciting agent was without authority to agree that policy was in effect 
before its delivery to applicant, where application provided that policy wou take effect 
on delivery $e leeteen. Newton v. oe ite Ins. Co. (Ga.) Sh GW Wire aricas 
_92. EV NCE AS TO AUTHOR 

-Life Seaman agent clothed with comer to solicit business, take applications, and 
deliver policies will be presumed to have had authority to collect first premium in_install- 


ments, i absence of denial of agent’s right to receive first premium in installments. 
Federal Life Ins. Co. v. Hase. (Ark.) 


92—Testimony of division manager of accident insurance company that accident policy was 
not to be delivered unless applicant was still living and in sound health and that person 


signing application was only one that could receive policy held admissible to show that 
writing on policy and delivery of policy to local agent did not amount to final acceptance 
and unconditional delivery, as against objection that any instructions to agents would 
not be binding on applicant without notice to him. Newton v. Gulf Life Ins. Co. (Ga.) 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—While restrictions or limitations of which insured has no notice are not binding on him, 
he cannot hold insurer bound by such acts, contracts, or representations of agent, whether 
general or special, which are beyond scope of agent’s authority, as are known either 


actually or circumstantially to him, Person who deals with insurance agent and is by 
circumstances put on notice that agent is special agent, or that agent’ $ powers are other- 
wise limited, is bound at his peril to take notice of and ascertain limitations imposed. 
Hyder v. Metropolitan Life Ins. Co. (S. C.) 

(B) AGENCY FOR APPLICANTS OR INSURED. 

§ 105. COMPENSATION OF AGENT. 

105—Insurance broker held agent of insurance company in futile negotiations between insur- 
ance company and construction company seeking a bond, and not agent of construction 
company so as to be entitled to recover commissions from it, where broker had office space 
in insurance company gave it insurance business in return for commissions, was first 


directed to act with reference to the matter by manager of insurance company, received 


his instructions from the manager, executed bid bond for insurance company, and procured 


and accepted applications and other Geran on behalf of insurance } company. Green 
v. James Stewart Corporation. (Ill. ahaeeee 
§ 113. NOTICE OF AG GENT. 
113—-Agent who discussed caaheow policy and procured it for his principal and casually 
examined policy was charged with knowledge of its coverage and such knowledge was 
knowledge of — Carew, Shaw & Bernasconi, Inc. v. General Casualty Co. of 
America. (Wash.) 


IV. Insurable Interest. 


V. The Contract in General. 

(A) NATURE. REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. ‘ 

124—Marine policy is a contract of indemnity, and on payment insurer is subrogated to 
ws) rights against persons who ,caused loss. AStna Ins. Co. v. United Fruit Co. 


124<Accident policy is not “indemnity contract,” but is contract of investment only, not- 


withstanding that such policy is often spoken of as indemnity contract. Price v. Mary- 
land Casualty Co. (N. 


124—-Annuity is essentially a form of investment, notwithstanding fact that in its usual form 
payments are contingent upon continuity of grantee’s life, and existence of such con- 
tingency does not bring annuity within classification of ‘‘insurance’’ which, generally, 
is indemnity ae loss suffered from some risk. Daniel et al. v. Life Ins. Co. of Vir- 
ginia. (Tex.) 


§ 128 EXECUTORY AGREEMENTS TO INSURE. 
(1), Im general, 


128(1)—To be binding as an insurance contract, preliminary contract must be one for present 
insurance, and not merely agreement to insure at future time, as upon acceptance of 
application or issuance and delivery of policy, and there must be both agreement and 
consideration for present insurance of a temporary nature. Hyder v. Metropolitan Life 


Ins. Co. (S. C.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(3). What constitutes acceptance. 


130(3)—Mere issuance of accident policy in name of applicant in response to his application 


does not of itself indicate unconditional acceptance of application and agreement to 
insure. since insurer may provide other safeguards and leave to its } agents final acts com- 
pleting acceptance. Newton v. Gulf Life Ins. Co. (Ga.) 


§ 132. BINDING SLIPS OR MEMORANDA. 

132—-Where insurer issued binder policy which by its terms, expired not later than ten 
days after issuance and prior to expiration date insurer issued burglary policy covering 
inner safe, assured could not recover on prior oral negotiations or on binder, only 
remedy being reformation of policy, to make it conform to true intent of parties. A 
“binder” is a short method of issuing temporary policy for convenience of all parties, 
to continue, unless sooner canceled, until execution of formal policy. Carew, Shaw 
Bernasconi. In. v. General Casualty Co. of America. (Wash.) ey 

§ 133. FORM AND REQUISITES OF POLICY. 

(1). In general. ; 7 aie see 
133(1)—Provision in fire policies that insurer might distribute to holders of participating 
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policies such sum out of its earnings as in its judgment was proper held not violative 
of statutory requirement that policy should bear on its face true statement of amount 
of premium, since insurer was required by statute to file its schedule of rates with insur- 
ance commissioner and to exact trem policyholders payment of rates stated in schedule 
so filed. One purpose of statute requiring that every insurance policy should bear on 
its face true statement of premium paid or to be paid and that no rebate or other consid- 
eration for insurance should be promised or paid unless specified in policy is to promote 
competition in fixing of rates by insurer. General Ins. Co. of America et al. v. 
Earle. (Ore.) eas Balas sed SHE EE wiNS Nes , eRe 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Provision in application “Policy to take effect on delivery to applicant” is not ambigu- 
ous and means that policy is to take effect on its delivery to applicant. Newton v. 
Gulf Life Ins. Co. (Ga.) FEU ES MMR e emis : pana ath ee 
(2). Sufficiency and effect of delivery. 
136(2)—Neither soliciting insurance agents nor their solicitor could bind insurer by deliver- 
ing fire policy on trailer to insured after insurer notified agents that insurer did not 
desire to take the risk, and directed agents to cancel policy if it had been delivered. 
Camden Fire Ins. Ass’n v. Carroll. (Tex.) Sarat we 


(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Provision of life policy that no obligation is assumed by insurer unless on date of 
delivery of policy insured is alive and in sound health is a “warranty” within statute 
providing that breach of warranty shall not avoid policy unless warranty is made with 
intent to deceive or increases risk of loss. Booker T. Washington Burial Ins. Co. v. 
Williams. (Ala.) oe oie edie ras 7 5 ‘8 
136(4)—Where policy is written on January 16, 1936, and dated January 20, 1936, and 
insurer’s agents are instructed to deliver policy to applicant not sooner than the later 
date and not then unless applicant is alive and in good health, application is not finally 
accepted and insurance put into effect until policy is delivered to applicant in good 
health on date of licy or thereafter. Where applicant for accident policy dated 
January 20 was killed on January 16, and insurer’s agent had been instructed by 
home office to deliver policy to applicant on Januarv 20 if he was alive and in good 
health at that time, that policy was delivered to local agent before applicant was killed 
held not to authorize recovery on policy. Newton v. Gulf Life Ins. Co. (Ga.) 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(3). What constitutes payment in general. 
137(3)—-Payment of first premium to authorized agent of insurer intrusted with delivery 
of policy _is sufficient to bind insurer, notwithstanding premium is not forwarded by 
agent until after loss. Federal Life Ins. Co. vy. Hase. (Ark.) 
§ 138. VALIDITY IN GENERAL, 
(1). In general. 
138(1)—In absence of statutory provisions to the contrary, insurance companies have same 
right as individuals to limit their liability, and to impose whatever conditions they 
lease on their obligations, not inconsistent with public policy. Loveman, Joseph & 
oeb v. New Amsterdam Casualty Co. (Ala.) Si oie Bae ; ; 
138(1)—Except where prohibited by law, parties to insurance contract have same freedom of 
contract as parties entering into any other form of agreement, and can contract as to 
extent and limitations of coverage with same freedom that they may contract for pay- 
ment of premiums or any other provisions of policy. y 
Wilson. (Tex.) 8 sues 
§ 141. ESTOPPEL OR WAIVER AS TO 
(1). In general. 


141(1)—Where specific — applied for provided that only president, secretary, or actuary 
a 


of insurer should ve power to change policy terms, and application provided that 
olicy should take effect on delivery to applicant, binding contract was not effected 
lee delivery by fact that soliciting agent stated that policy was in immediate benefit 
on payment of first premium and wrote across first receipt “Bind receipt,” even though 
manager of insurer’s local division instructed soliciting agent to tell applicant that policy 
would be in immediate benefit, and even though assistant manager told applicant the 
same thing. Newton v. Gulf Life Ins. Co. (Ga.) iid aed a ee 

§ 142. RATIFICATION OF DEFECTIVE OR INVALID RA 

142—Accident insurer could not ratify me agreement of soliciting agent that policy 
should go into effect before its delivery without actual knowledge thereof or without knowl. 
edge imputed to insurer on account of knowledge of some other agent. Insurer is 
bound by its ratifications, with knowledge of facts, of unauthorized acts of its agents 
or persons assuming to be its agents, in soliciting and receivin application, fixing time 
for commencement of contract, delivering policy, waiving condition as to delivery of 
policy, or accepting note for first premium, but is not put on notice of unauthorized act of 
agent because agent himself knows thereof. Newton v. Gulf Life Ins. Co. (Ga.).... 

142—-Beneficiaries of life policy which provided that it was preliminary term insurance for 
first year and that insurance would be continued as a whole life policy by payment of 
future premiums, could not claim that policy should be continued as ordinary life policy 
with reserve computed on three-year basis on ground that insured applied for such 
policy, where insured in loan agreement contracted in express affirmance of provisions 
of licy in regard to extended insurance, and was thereafter bound by its terms. 
Felderman et al. v. Inter Southern Life Ins. Co. (Pa.) 


16 


220 





Topical Index 


§ 143. REFORMATION. 
(1). Grounds of reformation in general, ; 
143(1)—Rules of law governing reformation of written agreements are applicable to reforma- 
tion of insurance policy. Carew, Shaw & Bernasconi, Inc. v. General Casualty Co. 
(Wash. ) a 
(7). 
143(7)—Where insurer issued binder policy which by its terms expired not later than ten 
days after issuance and prior to expiration date insurer issued burglary policy covering 
inner safe, assured could not recover on prior oral negotiations or on binder, only remedy 
being reformation of policy to make it conform to true intent of parties. Carew, Shaw 
& Bernasconi, Inc. v. General Casualty Co. of America, (Wash.) 
§ 144. MODIFICATION. 
(1). In general. : ‘ . 
144(1)—Health and accident policy reserving right of insurer to cancel policy at any time by 
written notice to insured and repayment of all unearned premiums held not to give insurer 
right to increase premium in order that policy should be not canceled, and hence failure 
to demand increased premium was not consideration for execution of rider relievin, 
insurer from liability for disability of insured caused from rheumatism. Where insur 
executed rider to health and accident policy releasing insurer from liability for disability 
caused by rheumatism, failure of insurer to increase premium held not a detriment 
sufficient to show consideration for rider, since failure to increase premium did not deprive 
insurer of right to cancel policy after rider was executed. Rider relieving insurer on 
health and accident policy of liability for disability caused by rheumatism, being void 
when executed because without consideration therefor, and being inconsistent with pro- 
visions of original policy, could not stand, and hence policy was unaffected thereby. 
eee. Vi emeneee awe & Aeeeees Tee... GR. CHAD scsi nk vce ecewencccecedexsceanys 
§ 145. RENEWAL. 
(1). In general. 
145(1)—While renewal of a policy constitutes a separate and distinct contract for period of 
time covered by renewal, it is nevertheless a contract with same terms and conditions as 
those contained in policy renewed. Rice v. Provident Life & Accident Ins. Co. (Mo.) 
(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Disability policy in suit held required to be construed as a whole, and if such con- 
struction be reasonable, to receive that construction which would give effect to every 
part of the policy. Prudential Ins. Co. of America v. Mosley. (Giile.) .....ccccccss 
146(1)—An insurance contract is governed by the same rules as are applicable to contracts 
generally. Colagiovanni v. Metropolitan Life Ins. Co. (R. I.) ..... 
146(1)—Where provisions of group policy insuring against disability from sickness or injury 
were plain, there was no room for a 
Life Ins. Co. v. Wilson. (Tex.) 
(2). Language of policy. 
146(2)—Effect will be given to explicit exceptions plainly withdrawing claim from general 
stipulations of insurance policy. Where contract of insurance, in its terms, is plain, 
certain, and free from ambiguity, there is no room for construction, and it is imperative 
on court to enforce contract as written. Loveman, Joseph & Loeb v. New Amsterdam 


in unambiguous language. Insurance contract will be enforced as made in absence of 
uncertainty if contract is legal and not against public policy. In construing life policy, 
language meaning the same as a forfeiture will be so interpreted to preclude recovery 
— “forfeiture” need not be used. Howie v. Cosmopolitan Old Line Life Ins. Co. 
(Nebr.) ; ; ea iis Hachierele 4 eer 3 
146(2)—Contract, such as insurance contract, should be interpreted in light of language 
of common speech. Mansbacher v. Prudential Ins. Co. of America. (N. Y.) ........ 
(3). Liberal or strict construction. 
146(3)—Contract of insurance will be construed liberally in favor of insured and strictly 
against company, and, where terms of policy will bear two interpretations, interpretation 
will be adopted which sustains claim for indemnity. Booker T. Washington Ins. Co. v. 
Williams. (Ala.) er + io% Cv enaweue tee Kaa : 
146(3)—Though insurance contracts are to be liberally construed to effectuate intention of 
parties and in cases of doubt construed most strongly against parties who framed them, 
yet courts have duty to construe contracts and_not to make contracts for the parties. 
Loveman, Joseph & Loeb v. New Amsterdam Casualty Co. _ (Ala.) ; ee eens cent 
146(3)—Accident policies are to be literally construed in insured’s favor, and if ambiguity 
exists, all provisions, conditions, or exceptions tending to limit or defeat liability should 
be construed most favorably to insured. Ziolkowski v. Continental Casualty Co. (IIl.) 
146(3)—An insurance policy is a common-law contract, and, having been written and pre- 
pared by insurer, every doubtful clause is construed against insurer. Ardoin et al. v. 
Ereat Southern Life Ins. Co. (La.) .....-- eee e eee e ene eee e eee eee encase 7 
146(3)—Where policy provisions are antagonistic and raise ambiguity, insured is entitled 
to that construction most favorable to him_and which provides him greater indemnity, if 
policy fairly warrants such construction. Boillot v. Income Guaranty Co. (Mo.) 
146(3)—Insurance contract should be reasonably construed so as to effectuate its purpose, 
and in case of doubt should be liberally construed in favor of insured. Woods v. 


Central States Life Ins. Co. (Nebr.) 
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146(3)—Forfeitures are not favored and forfeiture clause in insurance policy will not be 
aided or given effect by construction where plain meaning of language used does not 
require it. Howie v. Cosmopolitan Old Line Life Ins. Co. (Nebr.) 

146(3)—Insurance policy is a mere contract between parties and must be construed by 
usual rules governing construction of contracts, except that in case of doubt, policy 
must be construed strongly in favor of insured and against insurer. Prudential Ins. 
Co. of America v. Mosley. (Okla.) 

146(3)—Where terms of automobile liability policy were open to different interpretations, 
trial judge was entitled to construe policy most favorably to insured and to injured party 
obtaining unsatisfied judgment against insured. Farrell v. Employers Liability Assur. 
Corporation, Ltd. (R. I.) 

146(3)—Ambiguous language in policy is to be cqpsteess most — 

Chevrolet Co. v. Bankers & Shippers Ins. Co. of New York. 

146(3)—Rules that policy provisions are to be construed most ananal, to insured and 
against insurer are applied only where there is doubt and can never ;. used to change 
meaning of that which parties have plainly stated so as to make a different contract 
than the parties themselves made. Metropolitan Life Ins. Co. v. Wilson. (Tex.) 

§ 147. WHAT LAW GOVERNS. 

(2). Place of contract. 

147(2)—Policy issued in state to automobile renting company, covering loss caused theft, 
fraudulent concealment, or disposal of automobile by rentee, held required to be con- 
strued according to law of state. Hawkins v. Agricultural Ins. Co. (R. I.) 

(4). Effect of provisions of policy on application. 

147(4)—Ljife and accident policy which was mailed from Missouri to insured in Illinois, 
and which provided polity should “take effect’? at residence of insured, was an Illinois 
contract and would be subject to law of Illinois, since any different construction would 
render such provision meaningless, and it would be presumed parties intended each 
rovision should be effective except as to provisions which contravened some rule of 
a or er os ublic policy to “take effect”’ mescing to be in force, or go into operation. Mowery 
v. ington National Ins. Co. (IIl.) 

§ 149. WPRINTED AND WRITTEN PORTIONS OF POLICY. 

.149—Under statute requiring exceptions to policy to be printed with some prominence as 
benefits to which they applied, where life and accident policy provided for indemnity for 
$1,000 for death sustained as described in another provision, which provision and excep- 
tion relating thereto were in smaller type, insurer could not rely on exce em since 
provision in bolder type was os important of provisions conferring benefit Under 
statute requiring “exceptions” By to be printed with same prominence = benefits 
to which they apply, insurer could not rely on provision of life and accident policy 
specifying that indemnity should be paid only when death occurred within thirty days 
after accident, where Provision conferring benefits was printed in bolder type, since 
such provision was not a “condition” but was an “exception.”” Mowery v. Washington 
National Ins. Co.  (Ill.) ; 

§ 151. CONSTRUING TOGETHER POLICY AND ‘ACCOMPANYING PAPERS. 

(2). Application as part of the contract. 

151(2)—Where health and accident policy contained provision that policy and indorsements 
thereon or papers attached thereto constituted icy, rider stating that it was attached 
to policy and relieving insurer from liability r disabilit caused by rheumatism held 
part of policy, where parties had so cane. it. even though never actually attached 
thereto. Rice v. Provident Life & Accident Ins. Co. (Mo.) 

§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 

INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. 
atte of state is always part of insurance policy issued therein. Cave v. Missouri 
ns. Co. 0. 

152(3)—Motor vehicle ‘liability ‘policy ‘issued see to statute is controlled by the terms 
of the statute, and any terms not prescribed by the statute or not within the authority 
of the insurance commissioner to approve, or not in fact approved by him, are to be 
rejected in determining relations between the insurer and those to whom the insured 
may be under liability. Bosse v. Wolverine Ins. Co. (N : 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—It would be presumed that parties intended that each provision of policy should be 
effective unless it contravened some rule of law or pane policy. Mowery v. eee 
ton National Ins. Co. (Til. 

§ 156. oe TO a AND REL ATIONS. BETWEEN THEM. 

(1). In genera 

156(1)—Beneficiary as such is not a party to the insurance contract. Worrell et al. 
Life & Casualty Ins. Co. of Tennessee. (La.) 

156(1)—Under statute providing for motor vehicle liability policies, relation between insurer 
and those to whom insured becomes liable is separate and distinct from that between 
insurer and insured; the policy being insurer’s guaranty to answer for liability insured. 
Bosse v. Wolverine Ins. Co. (N. H.) 


176. TERM AND DURATION OF RISK 
177. —— TERM FIXED BY POLICY IN GENERAL. 

177—When corporation was adjudged bankrupt, it ceased to be an employer and its former 
employees ceased to be employees, as respects group insurance policies taken out by the 
corporation. Moriarty v. California Western States Life Ins. Co. Cal.) 


177—Giving of notice to insurer by employer of termination of employment of emp ogee 
did not cancel as to employee, group life policy, containing permanent total disability 
benefits, where cause of termination of employment was total disability of employee and 
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policy by its terms was to continue in case of total disability, though at time of 
termination of employment disability was not known to be total. Craton v. am life 
Ins. Co. of Hartford, Conn. (La.) ats 


VI. Premiums, Dues and Assessments. 


§ 183. AMOUNT OF PREMIUMS. 
183—Law implies usual and customary premium, where insurance contract is executed 
without agreement on amount of premium. Insurance company can charge any premium 


it sees fit by express contract or cones: os County v. London & Lancashire 
Ins. Co., Ltd. (Ala.) ' 


§ 184. REBATES FROM PREMIUMS. 

184—One purpose of statute requiring that every insurance policy should bear on its face 
true statement of premium paid or to be paid and that no rebate or other consideration 
for insurance should be promised or paid_ unless specified in policy is to promote 
competition in fixing of rates by insurers. Proviso in statute requiring insurers to file 
rate schedules with insurance commissioner, that mutual insurers or interinsurance or 
reciprocal exchanges should not be prevented from making return of unabsorbed premiums 
to members at end of policy period, held not to prohibit stock companies from returning 
to their policyholders any part of their unabsorbed premiums, since purpose of proviso 
was merely to exclude some possible ground of eee of it. General Ins. 
Co. of America et al. v. Earle. (Ore.) 


§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Issuance of fire insurance policy to county for definite specified rate of premium 
and acceptance thereof by county, which paid such rate and kept policy until it expired, 
precluded county from recovering amount exceeding usual and customary premium on 


ground of mistake in Sane insured buildings. Mobile ened v. Lenten « Lae 
Ins. » Ltd. (Ala.) aavre ; ; : 
@. Actions. 
198(6)—Petition for disability insurance benefits held demurrable in so far as alleging 
that insured was entitled to recover premiums paid insurer, where petition did not show 


that insured paid i under conditions penne ay thereof. New York 
Life Ins. Co. v. Bradford. (Ga.) ‘ 


198(6)—Evidence that insurer issued industrial life gotiey ongeble to iacared’e pereenel 
representative with facility of payment clause in favor of insured’s relative, accepted 
premiums from such relative with information sufficient to put insurer on notice that 
relative believed policy was payable to him, and obtained policy from relative on death 
of insured through promise of insurer’s agent that benefits would be paid to relative held 
to authorize recovery by relative of amount of premiums paid by him, on payment of 
benefits to insured’s administrator. Where insurer which issued industrial life policy 
accepted premium of $1 per week with knowledge that payment thereof was made 
under mistake, and 281 weeks elapsed between date of issuance of policy and date of 
insured’s death, $281 was proper amount of recovery. Conenerenes v. seeetaenann 
Life Ins. Co. et al. (R. I.) Py re airs 


VII. Assignment or Other Transfer of Poliey. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 237. REMEDIES FOR WRONGFUL CANCELLATION. . 

237—Health and accident insurer’s absolute repudiation without just excuse of its obligation 
to make monthly payments under policy entitles insured to maintain action at once for 
entire breach, and to recover in one suit present value of all insured would have received if 
contract had been performed. Mere denial by insurer of liability under health and 
accident policy or claim of defenses under its terms, as distinguished from absolute 
repudiation without just excuse of its obligation to make monthly payments, does not 
entitle insured to damages for anticipatory breach. In action on health and accident 
policy by totally and permanently paralyzed insured for recovery in lump sum of value 
of future payments, mortality tables which shed no light on question of how long insured 
would be totally disabled held not admissible. Petition on health and accident policy 
to recover in lump sum value of future payments to accrue thereunder, alleging that 
insured was totally and permanently paralyzed, held not demurrable because setting out 
life expectancy of insured according to mortality table since insured was not required 
to plead her evidence and allegation as to mortality table was } Sane. Univer 
Life & Accident Ins. Co. v. Sanders. (Tex.) ; 


§ 249. ACTIONS FOR RESCISSION. 

249—Evidence held to sustain decree refusing to cancel life policy on ground of insured’s 
alleged fraudulent misrepresentations in application for policy regarding wae: and 
prior health. Massachusetts Mutual Life Ins. Co. v. Sensor. (U. S.) 


249—Evidence that insured stated under oath in connection with his claim fer veteran’s 
compensation that he was in bad health and incapacitated to work held to show that 
insured’s statement, in application for life policy that he was in good health, was false 
statement intentionally made for purpose of deceiving insurer, warranting cancellation 
of disability provisions of life policy. In insurer’s action to cancel disability provisions 
of life policy containing disability provisions on ground of misrepresentations in application 
as to insured’s health, admission of evidence of officers of insurer that policy would 
not have been issued had insurer had knowledge of true state of neue | health held 
proper. Penn Mutual Life Ins. Co. v. Ireton, (Idaho) aeieaerens ; 


19 





The Insurance Law Journal, Vol. 89 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 


§ 250. STATUTORY PROVISIONS. 
(1). In general. 
250(1)—Statute providing that no warranty made in negotiation of policy of insurance 
shall be deemed material or avoid policy unless made with actual intent to deceive or 
unless matter made warranty increased risk of loss, applies to warranties inserted in 


Ss.) 

i 252, REPRESENTATIONS. 
254. FALSITY . a : 

254—Knowledge of life ‘insurance agtioent is determining factor in considering truth or 
falsity of his mee where such answers are not made warranties. Federal Life Ins. 
Co. v. Hase. .) 
255. MATERIAL, ITY. 

255—Misrepresentation in procuring insurance is ‘material’? where it substantially thwarts 
purpose for which information is demanded and induces action which insurer might 
otherwise not have taken, as shown by whether insurer was prevented from exercising 
choice of accepting or rejecting application on disclosure of facts which might reasonably 
affect choice, and whether insurer might have issued licy even if " ne had 
been furnished is immaterial. Geer v. Union on vife Ins. Co. Y.) 

$ 256. EFFECT OF MISREPRESENTATION 

(2). Knowledge and intent of applicant. 

256(2)—Misrepresentation of insured will not avoid life policy unless willfully or knowingly 
made with intent to deceive. Federal Life Ins. Co. v. Hase. (Ark.) 

256(2)—Material misrepresentation inducing issuance of policy constitutes defense to policy, 
although made innocently and without fraud. Geer v. Union Mutual Life Ins. Co. 


Cm. Bad 

§ 257. CONCEALMENT 
259. —— KNOWLEDGE OF FACTS BY APPLICANT OR HIS AGENT. 

259—If applicant for insurance knows fact concerning himself which, if disclosed, would 
make it impossible for him to secure policy, his failure to disclose such facts constitutes 
not only “willful concealment,” but “fraud” precluding recovery on policy. Pons v. 
Tharp-Sontheimer Industrial Life & Burial Ins. Co. (La.) ; 

§ 263. WARRANTIES. 

§ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Answers of insured to questions in application for life insurance were not made war- 
ranties, and insured was not required to enlarge upon interrogatories, nor to interpret 
them in any sense other than that which language employed and circumstance of inquiry 
suggested as being responsive. Federal Life Ins. Co, v, Hase. (Ark.) 

265—Misstatement, though stated in form of warranty, if made in good faith, like ordinary 
sepresentatien, becomes defense to way only if material. coe v. Union Mutual = 

0. ) s 

§ 269. CONDITIONS PRECEDENT 
271. ——- EFFECT OF BREACH. 

271—Avoidance as to the insured of a motor vehicle policy issued pursuant to statute may 
not disturb the insurer’s obligation to one ees a judgment against insured. aoe 
v. Wolverine Ins. Co. (N. H.) ‘ 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 290. AGE. 


290—Misrepresentation of insured’s age is no defense to action on life pee policy, 
unless it contributed to insured’s death. Cave v. Missouri Ins. Co. (Mo.) . 

§ 291. HEALTH AND PHYSICAL CONDITION. 

(3). Knowledge and intent of applicant. 

291(3)—Insured’s representations in application for life insurance that he was free from 
“ailment, disease, or disorder” call gover had any ulcer, held not to preclude recovery 
on policy, notwithstanding insured was operated on for ruptured ulcer within several 
months after policy was issued, in view of evidence on question — insured knew 
he had any “ailment, disease, or disorder.” Federal Life Ins. Co. v ase. (Ark.). 

§ 292. MEDICAL ATTENDANCE. 

292—Reasonable construction of question in application for insurance calling for information 
about consultations with physicians or — medical treatment may limit scope of 
question to consultations or treatments for ailments which are not trivial, for 
applicant may not reasonably be expected to remember each occasion on which he sought 
medical advice for trivial ailments. Where insured suffered attack of influenza and 
was treated at hospital for two weeks, and by physician for nervous condition and for 
ailment diagnosed as para-typhoid, insured’s misrepresentation in application for life 
policy that he had not received treatment at any dispensary, hospital, or sanatorium 
did not pertain to trivial matter, and would avoid policy if material to risk as a matter 
of law. Proof of withholding of ne concerning medical consultations called for 
by question in application for insurance, uires, in absence of denial or explanation, 
finding of material misrepresentation. ere applicant for insurance withholds 
information called for by question in aglnagien blank concerning medical advice for 
ailments which are not mere temporary disorders having no bearing on general health, 
inquiry is material to risk. Where insured suffered attack of influenza and received 
hospital treatment for two weeks and treatment from physician, who diagnosed ailment 
as para-typhoid, and was also treated for nervous condition, misrepresentation in 
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application for life policy that insured had not been treated at any dispensary, hospital 
or sanatorium held to avoid policy, as being “material” to risk. eer v. Union Mutual 


Life Ins. Co. (N. Y.) : ss ean gee kari wd euneeacd ae 
292—Plaintiff held not entitled to recover on policy if answers to questions as to whether 
applicant had received medical advice during preceding five years or had been treated for 
certain enumerated diseases were false, since answers were, as a matter of law, material 
to the risk. Prodovsky v. New York Life Ins. Co. (N. Y.) ; a : 
§ 301. OTHER EXISTING INSURANCE. 
301—Misrepresentation by applicant for accident insurance as to existence of other and 
hs insurance was material. Wilson v. Maryland Casualty Co. of Baltimore 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition, 
328(1)—“Unconditional and sole ownership’ of property for insurance purposes is in those 
on whom loss insured against would certainly fall, not as matter of mere contract 
obligation, but as result of real bona fide rights in property insured. Votaw v. Farmers 
Automobile Interinsurance Exchange et al. (Cal.) ...... As édiwod was amtea tte chet as 
(5). Contract for sale. 
328(5)—Seller, retaining title #0 automobile sold until fully paid for and filing no certificate 
transferring title thereto or notice of sale with motor vehicles division, became liable 
as owner of automobile for damages resulting from negligence of conditional vendee, 
driving it with seller’s express or implied consent before full payment of price, and 
hence was entitled to recover amount of damages paid by him from liability insurer 
as against contention that insured was not sole unconditional owner of automobile 
at time of accident, as required by policy sued on. Votaw v. Farmers Automobile Inter- 
insurance Exchange et al. (Cal.) ...... aaa en : E chevieia teas one mee 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Presence of single employee, in store covered by robbery policy in which insured 
had stated that he and another employee would always be on duty within premises, 
held to preclude recovery on policy; such statement by insured constituting a “‘warranty” 
— of which increased risk of loss by robbery. Goldstein v. Royal Indemnity Co. 
(Mass.) . ‘ ieee wale rica i slob iecthre Wilt in eh aoe ak a ea = 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 361. TO AGENT OR BROKER. 
361—Beneficiary held entitled to recover on life policy, notwithstanding premium for month 
during which insured died had not been paid to insurer, where insured, in accordance with 
insurer’s instructions, had made arrangements with his employer to pay premiums, and 
employer was ready to pay premium to agent who had theretofore collected premiums 
but who had left insurer’s employment, and where neither agent nor insurer notified 
insured nor employer that agent had left and that premium should be paid direct to 
insurer or to agent’s successor. Boseman v. Ohio State Life Ins. Co. (N. C.) ; 
§ 362. EXCUSES FOR NONPAYMENT. 
362—That insured’s incapacity and his family ignorance of life policy providing for waiver 
of premiums on proof of disability prevented such proof did not avoid forfeiture. 
Mavrikis v. National Life & Accident Ins. Co. (Ga.) atc nats aoa nae Sp 
362—In suit for disability benefits under life policy providing for waiver of premium pay- 
ments upon receipt of due proof, while policy was in effect and prior to default in 
premium payments, that insured was permanently disabled, furnishing of due proof of 
disability while policy was in full force and effect was condition precedent to waiver of 
premium payments thereunder. Policy requiring due proof of disability as prerequisite 
to waiver of premium payments does not, in absence of specifications of manner of proof, 
require any particular form thereof, but only a statement of facts which, if established 
in court, would require payment Co. of 
America. (Nebr.) : . 


§ 363. RIGHTS OF INSURED 
§ 365. —— REINSTATEMENT. 
(1). In general. 

365(1)—Reinstatement of life policy, under agreement to present satisfactory evidence of 
insurability at home office and to pay overdue premiums with interest, was not automatic 
but required meeting of the minds, and to that extent had elements of a new contract, 
but old contract went back into force with premium rates and dates and general provisions 
unchanged, and, pursuant to promise in policy, default was wiped out as though it had 
not occurred. Reinstatement of life policy, under agreement to present satisfactory 
evidence of insurability at home office and to pay overdue premiums with interest, did not 
create a new contract, since it arose, not under rules applying to new negotiation by 
offer and acceptance, but according t 
et al. v. New York Life Ins. Co. (U 

, (2). Condition of reinstatement. 

365(2)—Provision for reinstatement of lapsed life policy upon presentation at home office of 
satisfactory evidence of insurability and payment of overdue premiums with interest 
means, not that insurer may possibly, at its option, reinstate, but that it will do so if, 
in time limited, back premiums are paid and if satisfactory evidence of then insurability 
is furnished as required. Reinstatement of lapsed life policy is a positive right and may 
be specifically enforced when conditions are met, but stipulation that insurer shall 
have evidence of insurability satisfactory to it is a real and a reasonable qualification, 
and insurer need not reassume obligations if it honestly thinks that risk is no longer 
proper. Reservation that insurer shall be satisfied with evidence of insurability u 
application for reinstatement of life policy implies that it shall have evidence put before 
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agent authorized to consider it and with opportunity to weigh it, but, if evidence 
proves satisfactory, it may have effect from time it was tendered where such is intent of 
contract. Lanier et al. v. New York Life Ins. Co. (U. S$.) : 

365(2)—Verdict for insurer held justified in action on lapsed life policy, where insured, after 
applying tor reinstatement and paying premium arrears, failed to take medical examina- 
tion, and insurer, before insured’s death, refunded payment, which it had kept in trust 
account. Deeney v. Aitna Life Ins. Co. (U. S.) .. 

365(2)—Life policy, providing for reinstatement after default on evidence of insurability 
satisfactory to insurer, did not require insurer to reinstate policy on filing of reinstate- 
ment application wherein insured stated that he was in good health, but insurer had right 
to decide for itself whether insured was insurable risk. Life policy, providing for 
reinstatement after default of evidence of insurability satisfactory to insurer, remains 
lapsed on default until reinstatement application is filed with and approved by insurer; 
and until application is accepted by insurer, minds of parties do not meet and_ policy 
is not in force. Life policy, providing for reinstatement after default on evidence of insur- 
ability satisfactory to insurer, was not reinstated by application which was refused on 
ground that insured was not insurable risk at time of application because has was suffer- 
ing from progressive loss of vision, notwithstanding that insured’s statement in 
application that he was in good health may have been made in good faith without 
knowledge that he was suffering from condition impairing his health,~ where insured 
obtained knowledge that he was not in good health while his application was being con- 
sidered. Insurer’s refusal, on May 19, of application made on May 4 or 5 for reinstate- 
ment of lapsed life policy, was made within reasonable time, as respects whether policy 
was reinstated so as to permit beneficiary to sue thereon. Froehler v. North American 
Lite Ins. Co. of Chicago. (Ill) .... ; nee a hae 

365(2)—Fact that proof of death disclosed that insured died from tuberculosis held only 
prima facie evidence of that fact, and not conclusive of any disease suffered by insured 
at time of executing certificate of good health to obtain reinstatement of benefit certificate. 
Phrase “good healh,” as used in its common and ordinary sense by a person speaking of 
his own condition, undoubtedly implies a state a health unimpaired by any serious 
malady of which the person himself is conscious. National Aid Life Ass’n v. Stroup 
et al. (Okla.) ; . ane sheen wee Beata Bie oo os 

§ 366. — ELECTION BETWEEN RIGHTS. 

366—Under life policy providing that, if note was not paid when due, policy would become 
void and insurance terminate, subject to conditions relating to surrender values, and 
that, if insured failed to elect to take extended insurance or to have cash surrender value, 
— would become effective automatically for paid-up insurance payable in one sum, 
eneficiaries were entitled only to paid-up insurance where insured failed to elect. 
Columbian National Life Ins. Co. v. Industrial Trust Co. et al. (R. I.) 

§ 367. ——— INSURANCE FOR LIMITED TERM OR AMOUNT. 

(2). Amount available to purchase extended insurance. 

367(2)—Life policy which expressly provided that for first year insurance was. “preliminary 
term insurance” and that policy should be continued as a whole life policy by payment 
of future premiums could not be construed as an ordinary life policy with reserve 
computed on a three-year basis so as to make cash value sufficient to extend until date 
of death of insured, the policy which had lapsed for nonpayment of premiums after policy 
had been in force for three years. Felderman et al. v. Inter-Southern Life Ins. Co. 
(Pa.) ; ; ae 2 Sis See es Webs 

(3). Period for which insurance will be extended. 

367(3)—Where life policy fixed end of policy year as date from which extended insurance 
should run on insured’s exercise of option providing therefor, automatic extended 
insurance which was to become effective, without mention of fixed date, under nonforfeiture 
provision in absence of exercise of options held to run from same date and not from 
end of 30-day grace period during which premium ayments could be made. Ratliff et 
al. v. Kentucky Home Mutual Life Ins. Co. (U. S.) . ; : 

§ 368. —— PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Paid-up insurance available to life insured on default held, under terms of policy, 
to be such amount as cash surrender value would purchase when applied as net single 
premium at attained age of insured, cash surrender value being cash or loan value of 


licy, less any indebtedness thereon, as against contention that indebtedness should not 
be deducted from cash or loan value at time of default, but from amount of paid-up 


insurance. Mavrikis v. National Life & Accident Ins. Co. (Ga.) ere ie 

368(1)—Life insurance policy, obligating insurer to continue it as free policy for reduced 
amount without further premium payments on default in payment of premium after full 
payment of premiums for period named in free policy table, held within statute 
requiring provision for unconditional surrender value or unconditional commutation of 
policy for nonforfeitable paid-up insurance, so as to render other statutes inapplicable. 
Cave v. Missouri Ins. Co. (Mo.) CRESS ia ARES EDN. a2 aa 


369. SURRENDER VALUE. 

369—Under life policy without reserve value and which provided that cash value was 
dependent on policy being kept in force and that policy should lapse on failure of 
insured to make required payments when due or within 30-day grace period, insured 
held not entitled to recover cash value after permitting policy to lapse and failing to 
obtain reinstatement of policy within period prescribed thereby. Howie v. Cosmopolitan 
Old Line Life Ins. Co. (Nebr.) ieee eee pine seks 

$ 370. ACTIONS. 

370—Where insurer’s defense in action upon mutual benefit certificate was that insured was 
not in good health at time of executing certificate of good health to obtain reingtate- 
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ment of certificate, insurer had burden of showing that insured was not in good health 
as that term is defined by Supreme Court. In beneficiaries’ action on mutual benefit 
certification, whether insured was in sound health at time of executing certificate of 
good health to obtain reinstatement of benefit certificate held for jury. National Aid 
Life Ass’n v. Stroup et al. (Okla.) 


XI. Estoppel, Waiver or Aremente Ailedinn. Right a ae or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Insurance company may waive forfeiture or defense to action on policy by acts from 
which intention to waive may be inferred, and such “‘waiver” need not be based on new 
consideration or amount to technical “estoppel.” John Alt Furniture Co. v. Maryland 
Casualty Co. (U. S.) 

371—While insurer may be estopped, by its ‘conduct or its knowledge or by ‘statute, ‘from 
insisting on forfeiture of policy, under no conditions can coverage or restrictions on 
coverage be extended by doualnd of waiver or estoppel. Carew, Shaw & ager sete 
Inc. v. General Casualty Co. of America. (Wash.) 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS ‘OR AGENTS. 

(1). In general. 

378(1)—Where applicant for insurance communicates facts eee himself to agent and 
agent fails to communicate them to insurer, insured is not guilty of “fraud” or ‘willful 
concealment”; but, where applicant knows that true facts have not been communicated 
and will not be communicated to insurer, doctrine concerning presumptive knowledge 
of inagyee cannot be agynen. Pons v. Tharp- oeaeaneae Industrial Life & Burial Ins. 
Co. (La.) 

378(1)—Even though insurer’s agent knew at time fire ‘policy | was issued that insured building 
was then unoccupied and likely to so remain for period of more than forty days, insurer 
did not waive provision rendering policy void if unoccupied beyond specified period 
“ was not estopped from setting up defense that canes was not } a Gibbs 

. Home Ins. Co. of New York. (N. Y.) : : 
(3). Nature of agency and authority of agent. 

378(3)—Where soliciting insurance agent had no authority to waive conditions of policy or to 
consummate contract and issue policy, but only authority to take application, transmit 
it to insurer, and deliver policy to insured, notification to him that insured’s answers 
had been incorrectly given in application made part of policy was not notification to 
the insurance company, and it was immaterial that the soliciting agent countersigned the 
policy to authenticate it. Wilson v. Maryland Casualty Co. of Baltimore. (U. S.) 

§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

§ 385. —— INDORSEMENT ON POLICY. 

385—Provision in policy that no officer, agent, or other representative of insurer shall have 
power to waive any of policy’s terms, unless waiver be written upon or attached to policy, 
does not apply to waiver given after insured has suffered loss within coverage of policy, 
where waiver relates to ——, to be done by insured after , re loss. Hawkins 
v. Agricultural Ins. Co. (R. : 

§ 388. IMPLIED WAIVER IN (GENERAL. 

(4). Custom and course of dealing as to payment of premiums. 

388(4)—Where life policy providing for weekly premiums provided for reinstatement within 
one year from default in payment of premium on satisfactory evidence of insurability, 
and for payment in case of death while premiums were in arrears not more than four 
weeks, but further provided that this concession or the acceptance of overdue premiums 
should create no obligation to receive premiums in arrears nor waive their payment in 
advance, repeated acceptance of premiums overdue for varying periods of two to ten 
weeks did not bind insurer to accept premiums overdue at time of death for more than 
the grace period, or entitle beneficiary to recovery on theory of waiver or entegee. 
Traynor v. John Hancock Mutual Life Ins. Co. (N : 

(5). Guaranty and indemnity insurance. 

388 (5) Under New Jersey law, automobile liability insurer who defends driver of insured 
automobile cannot thereafter deny liability on eons that ere was being used 
without insured’s permission. Travelers’ Ins. Co. al. v. You S.) $e 

§ 389. ISSUANCE AND DELIVERY OF POL icy. ‘WITHOUT. 'SBIECTION. 

(9). Life and accident insurance. 

389(9) Mane issuing industrial life policy, could defend on ground that insured willfully 
misrepresented condition of his health and fraudulently concealed existence of disease 
causing death, notwithstanding policy was issued without requiring insured to submit 
to medical examination and notwithstandding application containing misrepresentation 
— - ——- to os. Pons v. Tharp-Sontheimer Industrial Life & Burial Ins. 
o (La 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITU RE. 

400—Reinstatement of separate lapsed life policies which required presentation at home 
office of satisfactory evidence of insurability and payment with interest of overdue 
premiums held effective from date of receipt of each application for reinstatement 
at home office, as respects insurer’s rights under clauses limiting period for contest to 
two years, where cashier, with authority to approve such applications, unconditionally 
accepted payment of overdue premiums and indorsed his approval on applications. 
Where life policy contains clause that policy shall be incontestable after two years 
from its date of issue except for nonpayment of premium, parties intend that there shall 
be a similar period to contest reinstatement, beginning when reinstatement occurs instead 
of at date of issue of policy. “Contest,” within purview of provision of life policy that 
it should be incontestable after certain time except for nonpayment of premium, means 
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a present contest in court and not a notice of repudiation or of a contest to be waged 
thereafter. Under life policy containing clause that policy shall be incontestable after 
certain period except for nonpayment of premium, insurer can make a “contest” by 
suing to cancel policy. Insured’s suit to have notices of cancellation of reinstated life 
policies declared void, insurer's removal of suit to federal court, its motion to dismiss, 
and its cross-examination of witnesses held not a “contest” of policies within clause 
limiting time for contest to two-year period after reinstatement. Attempted enforcement 
of life policy by insured or beneficiary does not constitute a “‘contest’”’ within incontestable 
clause, but determining factor is contest by insurer in court on pleaded grounds, and 
insurer’s answer asserting invalidity of policy in suit fixes date of contest. Insured 
held entitled to have notices of cancellation of reinstated life policies, even within two- 
year period for contest following reinstatement, declared void and policies declared in 
full force where insurer attempted to ey cancellation by answer, filed after it had 
removed cause to federal court, moved to dismiss, and cross-examined witnesses, and 
after two-year period had expired, since answer was the first “contest” of policies 
and it was too late. Lanier et al. v. New York Life Ins. Co. (U. § 
400—Life policy containing provisions that it shall be incontestable 

cannot be contested by insurer on any ground not excepted in such provision. Clause 
of disability policy providing that poicy shoud be incontestabe after one year from date 
of issue except for nonpayment of premium rendered policy incoutentabte after lapse 
of one year on any ground except that of nonpayment of premium, if policy was kept 
in force for one year. Provision in insurance contract limiting time in which insurer 
may take advantage of certain facts that might otherwise constitute good defense to 
liability is valid and precludes every defense to policy other than defenses excepted in 
provision itself. In action on disability policy which was incontestable after one year 
on any ground except that of nonpaynient of premium and which contained clause waiving 
payment of premiums after total disability if it occurred after payment of first premium 
and before insured’s sixtieth birthday, evidence showing that total disability did not 
occur between such dates held admissible, where premiums had not been paid for 
many months before insured’s death, since if total disability occurred before payment 
of first premium; that was a good defense. Prudential Ins. Co. of America v. Mosley. 


(Okla.) seer : Ba a a 
X11. Risks and Causes of Loss. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 422. EXPLOSION. 

422—Polwy, containing exclusion clause which did not exclude furnace explosion, held to 
cover furnace explosion, notwithstanding careful, skillful insurance lawyer, after 
reading all —— of policy, would probably arrive at conclusion it was not clear that 
furnace explosion was covered by policy. Friend v. General Accident, Fire & Life 
Assur. Corporation, Ltd., of Perth, Scotland. (Ill.) ; 

§ 425. THEFT. . 

425—Obtaining possession of automobile from its owner under rental agreement to use it 
for a few hours only and driving it off with criminal intent of depriving owner of auto- 
mobile permanently constitutes a “theft” within terms of policy insuring automobile 
renting company against loss caused by theft, fraudulent concealment, or disposal of 
automobile by rentee. Hawkins v. Agricultural Ins. Co. (R. I.) ...... tats 

425—Act of assured’s employee in turning over automobile keys to man posing as hotel 
garage man and who hotel bell boy said was the garage man held not “‘voluntary parting 
with possession’’ of automobile within provision in automobile theft policy excluding loss 
from coverage where assured voluntarily parts with title to or possession_of automobile, 
so as to preclude recovery for theft of automobile, Bennett Chevrolet Co. v, Bankers 


& Shippers Ins, Co. of New York. (R. 1) .... Pe | yk Doh fe Pear oa 
425—Within policy insuring automobile dealer against theft, and excepting theft by person 
to whom one acting under implied authority of assured voluntarily parted with possession, 
salesman did not have implied authority, as matter of law, to surrender car to prospective 


neon whom he knew by sight and name only, with no safeguard for its return. 
ankers & Shippers Ins. Co. of New York v. Ellis Green Motor Co. (Tex.) a 


(C) GUARANTY AND INDEMNITY INSURANCE. 


434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
434—Liability insurance policy covering liability for — caused by employees engaged as 
i 


such at the insured’s premises but required in the discharge of their duties to be from 
time to time at other places covered damages caused by employee while delivering goods 
to a customer. Where insured’s employees in delivering to a customer furniture trans- 
ported to the customer's apartment by truck removed from the apartment building a door 
which later fell and injured a third son, the action was not within exception in 
liability policy as to accident caused by automobile or other vehicle or employee in 
charge thereof. Accident resulting during ordinary delivery of goods sold to a customer 
was not within exception of liability policy excluding liability for accident caused by 
qualtenen of goods or merchandise. John Alt Furniture Co. v. Maryland Casualty 
a. CO.) i sa veceinterun hotel A 

434—Automobile liabiltiy insurer’s liability for damages resulting from negligence of any 
competent person driving insured automobile with insured’s express or implied consent 
extends to damages caused by negligence of prospective purchaser, to whom it was 
delivered by insured under conditional sale contract; insurer’s liability not bein 
increased thereby. Votaw v. Farmers Automobile Interinsurance Exchange et al. (Cal. 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 


435—Where insured and his wife gave their adult son a to use the family automobile 
on a joint enterprise with two companions, and collision, resulting in injuries and death, 
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occurred while companion was driving, companion held to have been legally “using” 
automobile with permission of insured, his wife, and son within policy insuring against 
liability for death or injuries resulting from negligent use of automobile, notwithstanding 
insured did not anticipate driving by either companion. Glens Falls Indemnity Co. 
v. Zurn et al. (U. S.) ioe os Wiha peeved aawemen eae ured = 
435—Public liability policy insuring retail store against injuries to persons not employed 
in store, but not covering any accident caused by possession, consumption, handling, or 
use of any of store’s goods elsewhere than in store, held not to cover sunburn suffered 
on beach by customer who had been mistakenly given another preparation instead of 
sun tan oil. Loveman, Joseph & Loeb v. New Amsterdam Casualty Co. (Ala.) 
435—Insured, who had been living with her parents after returning from foreign state 
following death of her husband, held to be a member of same household as her mother, 
so as to preclude mother’s recovery under automobile liability policy which excluded 
ey for injury to persons in same household as insured. Engebretson v. Austvold. 
(Minn.) . ‘ ‘ : ethos eda Satna 
435—Indorsement on automobile liability policy issued to police officer relieving insurer of 
liability if automobile was used for emergency purposes was required to be read in 
connection with the only other indorsement attached by which insurer agreed to include 
therein provision of statute requiring motor vehicle operators to provide security to 
persons injured by their negligence. Where indorsement on automobile liability policy 
issued to police officer provided that insurer agreed to include provisions of statute 
requiring motor vehicle operators to provide security to persons injured by their negli- 
gence, and statute provided that no violation of .terms of policy should void policy, 
and policy further provided that insured agreed to reimburse insurer for any losses suffered 
because of violation of policy’s terms, provision that automobile would not be used for 
“emergency” purposes held not to relieve insurer of liability for injuries sustained while 
officer was pursuing an alleged traffic violator, since provision was merely a term of policy 
and not an exclusion from coverage. American Motorists Ins. Co. v. Rush. (N. H.) 
435—Under automobile liability policy providing that coverage to person responsible for 
operation of automobile with named insured’s consent was extended to uses authorized 
by such person, whether or not particular use was authorized by named insured, insurer 
held not liable for injuries resulting from negligence of bus driver while driving to 
tourist camp one mile from city to spend night, where driver was instructed by bus 
operator, which was named insured, to remain in city overnight preceding journey on 
next day to another terminal. Smith v. Interstate Passenger Service et al. (N. H.) 
435—Group policy insuring emplovess of refining company against disabilities from sicknesses 
or injuries preventing employees from performing their occupations, subject to limitation 
that insurance did not cover injuries arising out of or in course of any employment 
for wage or profit, was not contradictory or ambiguous, and would: not be construed as 
excepting only injuries sustained while in employ of any other employer than refining 
company. Provision excepting disabilities resulting from injuries arising out of or in 
course of any employment for wage or profit, from coverage of group policy, was valid, 


precluding insured’s recovery for injury sustained in course of his employment. Metro- 
politan Life Ins. Co. v. Wilson. (Tex.) 


435—Provision in automobile liability policy that insurer was not liable unless automobile 
was operated by insured, his paid driver, members of his immediate family, or persons 
acting with his consent, covered operation of automobile by insured’s brother who was 
member of insured’s family, and insurer was liable to pay judgment against insured’s 
brother, notwithstanding that there was no privity of contract between judgment 
creditor and insurer. State Farm Mutual Automobile Ins. Co. v. Justis. (Va.) 


(D) LIFE INSURANCE, 
§ 438. CAUSE OF DEATH IN GENERAL. 


438—Policy insuring “against death, and disability roping directly and exclusively of all 
other causes, from bodily injury sustained solely through external, violent and accidental 
means,” providing in its caption that policy provided indemnity for “loss of life, limb, 
sight or time caused by accidental means, or for natural death,’” and excluding death 


from specified causes, held to cover death of insured from natural causes. Mercer v. 
Commercial Casualty Ins. Co. (Ga.) orice ghar aed as 


(FE) ACCIDENT AND HEALTH INSURANCE. 
§ 455, EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 


455—Sunstroke or heatstroke suffered by one unexpectedly is within the protection of an 
accident policy insuring against death from “bodily injuries effected solely through 
external, violent, and accidental means.” Goethe v. New York Life Ins. Co. (S. C.) 

§ 464. INTENTIONAL INJURIES. 

464—Term “injury” within accident policy excluding injury resulting from intentional act 
of insured or third person, except certain assaults, held not to include death; “injury” 
meaning damage or hurt done to or suffered by person or thing, or detriment to, or 
violation of, person, character, feelings, rights, property, or interest, or value of a thing 
Accident policy promising agente for loss of life, etc., and subsequently excepting 
loss caused by “injury” resulting from intentional act of insured or another, except 
certain assaults, held ambiguous, and hence ambiguity must be resolved in beneficiary’s 
favor, justifying recovering for death of insured resulting from unprovoked assault by 
stranger. Injury causing death of insured who was stabbed by stranger without provoca- 
tion held ‘“‘accidental’”” as to insured, and was within accident policy indemmnifying for 


loss of life, etc., due to external, violent, and purely accidental event. Ziolkowski v. 
Continental Casualty Co. (TIl.) 
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XIII. Extent of Loss and Liability of Insurer. 
§ 473. VALUE OF SUBJECT MATTER. 

§__475. VALUED POLICIES. an 
475—Parties to valued marine policy have agreed on value of property covered, having in 


effect stipulated what damages are to be in event of total loss, and except for cases of 
fraudulent overvaluation, agreed valuation is conclusive on both in respect to rights 


and duties arising from policy, so that in suit thereon insured may not prove a higher 
actual value and insurer may not prove a lower actual value. A®tna Ins. Co. v. 
United Fruit Co. (U. S.) 2 ‘ : 

§ 492. DEDUCTIONS AND OFFSETS. 

492—-Where insured recovers for loss of vessel from persons at fault and thereafter brings 
suit to compel insurer to honor marine policy, insurer, if liable at all, is liable only for 
balance necessary to afford complete reimbursement to insured. Where owner of vessel 
has collected damages from party responsible for loss and later takes action against 
insurer which has insured hull under valued policy, owner may hold insurer for no 
more than excess of agreed value over net amount collected, &tna Ins. Co. v. United 
Fruit Co. (U. S.) ; : ; Saieaee 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 

OR CHARTER. 
(1). In general. 

495(1)—In determining measure of damage under policy insuring against theft of automobile, 
different sections of policy are to be considered together. Bankers & Shippers Ins. Co. 
of New York vy. Ellis Green Motor Co. (Tex.) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Where stolen automobile was found in damaged condition, and, after repairs had 
been made, was worth less than before it was stolen, measure of damages under policy 
insuring against theft held difference in value of the car before it was stolen and after it 
was recovered and repaired, plus the expense of returning it from the place where it 
was found. Bankers & Shippers Ins. Co. of New York v. Ellis Green Motor Co. (Tex.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Provision in automobile liability policy that insurer was not liable unless automobile 
was operated by insured, his paid driver, members of his immediate family, or persons 
acting with his consent, covers operation of automobile by insured’s brother who was 
member of insured’s family and insurer was liable to pay judgment against insured’s 
brother, notwithstanding that there was no privity of contract between judgment 
creditor and insurer. State Farm Mutual Automobile Ins. Co. v. Justis. (Va.) 


(D) LIFE INSURANCE, 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Provision of burial policy that if mortician named in policy were changed by insurer 
insured might have face value of policy made payable in cash, but that if insured died 
within six months liability of insurer should be limited to 25 per cent. of face value of 
policy held inoperative, where insurer did not deny liability Cessune of such provision 
when demand was made for funeral, and neither insured nor beneficiary exercised right 
Sten under such provision. Booker T. Washington Burial Ins. Co. v. Williams. 
(Ala.) . ; : ‘ ‘ ere ce Pits 

515—Death of insured while underegoing tonsillectomy after having had ether administered 
to him -held directly contributed to by -disease from which insured was suffering, and 
not the result “directly and independently of all other causes, of bodily injuries sustained 
through external, violent and accidental means,” within double indemnity clause of life 
policy. Ebbert v. Metropolitan Life Ins. Co.  (IIl.) . Ar orrrrre 
Unintended death of life insured from overdose of veronal taken to relieve earache 
entitled beneficiary to “Accidental Death Benefit” provided by policy for death effected 
solely through external, violent, and “accidental means,” since death was “accidental,” 
and death occurring through “accidental means” was, under the circumstances, the same 
ae occurring by means of accident. Mansbacher v. Prudential Ins. Co. of America. 
CN. oe > ° ° e vie ease 

515—Life policy which provides for double indemnity for accidental injuries resulting in 
death insures against an accidental result as well as death brought about by accidental 
means. Words “accident” and “accidental’’ have not acquired any technical meaning 
in law, and, when used in an insurance contract, they are to be construed according to 
the common speech and common usage of people generally. Where injury or death 
follows or results from a voluntary act of insured, and act is one which is not manifestly 
dangerous, but which is ordinarily done or performed without serious consequences to the 
doer, the result is caused by ‘accidental means.” Insured’s death from heatstroke which 
was result of fighting an unexpected fire in insured’s pasture, whether resulting from 
direct rays of sun or from artificial heat, held within coverage of double indemnity 
clause of life policy insuring against death from “bodily injury effected solely through 
external, violent, and accidental means.” Goethe v. New York Life Ins. Co. (S. C.) 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—"Total disability,” within policy, exists when insured is totally disabled from 
pursuing usual and customaary duties of —rees on which he must depend for a 
living, and a person is “totally disabled” when so incapacitated that substantially all 
of the material activities of any employment are closed to him. Expressions “any occu- 
pation,” and “any work,” within disability provisions of policy, should be construed to 
mean ‘ordinary employment of particular person insured, or such other employment, if 
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any, approximating the same livelihood, as the insured might fairly be expected to 
follow, in view of his station, circumstances, and physical and mental capabilities. 
Insured woman who was stenographer at time of issuance of policy providing for 
disability benefits and who subsequently married and had two children held not “totally 
and permanently disabled,” within disability proven of policy because prevented from 


performing duties of occupation as stenographer by reason of deafness, where she was 


able to perform duties of housewife and mother. Metropolitan Life Ins. Co. v. McDevitt. 


(Ga.) . . . . 

516—Stipulation in group policy that entire and irrevocable loss of use of both hands _ or 
both feet or of one hand and one foot shall be deemed.to be total and permanent disability 
does not preclude idea that entire and irrevocable loss of use of only one hand or one 
foot might be, to an uneducated and unskilled laborer, total and permanent disability. 
Insurer held liable to employee covered by group life policy containing permanent total 
disability benefits and naming such injuries as loss of use of both hands, though employee 
lost use of only left hand, where due to the fact that he was of low order of mentality 
and illiterate he was for all practical purposes totally disabled. Craten v. A®tna Life 
Ins. Co. of Hartford, Conn. (La.) 

516—Fact that railroad continued to keep disabled station agent on its pay roll held not 
ground for denying agent total and permanent disability benefits under group policy. 
Metropolitan Life Ins. Co. v. Green. (Tex.) 

516—Where disability clause of life policy provided for begnning of disability payments at 
commencement of disability but not more than six months prior to receipt of required 
proof and insurer had waived proof of disability, insured held entitled to disability 
payments from date of commencement of disability but not for more than six months 
prior to time of waiver. Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) 
519. PARTICIPATION DIVIDENDS OR PROFITS. 

§ 520. - IN GENERAL. 

520—Under 20-year payment life policy providing for payment of dividends, or, if dividends 
remained unpaid, for paid-up insurance at end of 14 years equal to face value of policy, 
or for endowment insurance at end of 20 years, and containing table of ‘“‘cash balances” 
applicable on payment of annual premiums without withdrawal of dividends after 14 
years, where insured paid 19 annual premiums and received no didvidends, insurer 
held liable for cash balance shown by tables, as well as for face value of policy. Ardoin 
et al. v. Great Southern Life Ins. Co. (La.) sale 

‘E) ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 

524—“Total disability,’ within accident policy, does not mean absolute physical inability 
to transact any kind of business pertaining to insured’s occupation, but exists though 
insured may be able to perform a few occasional or trivial acts relating to her occupation, 
if insured is unable to do any substantial portion of her work. Mid-Continent Life Ins. 
Co. v. Bean. (Okla.) a : 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Liability for benefits under disability policy in case insured should be unable to perform 
any work for profit by reason of bodily injury or disease was not limited by cessation 
clause that insurer’s obligations should cease if insured should become able to perform 
any work or follow any occupation whatsoever. Provision of disability policy entitling 
insured to total disability benefits if permanently, continuously, and wholly prevented 
from performing any work for profit or from following any gainful occupation because 
of bodily injury or disease, means inability to do all substantial and material acts 
required in prosecution of insured’s business in his customary and usual manner. 
Election of insured pharmacist, who was completely paralyzed below waist, to office of 
county treasurer and his subsequent holding of office, held not to constitute following 
of an occupation for profit so as to defeat his right to total disability benefits under 
disability policy providing for such benefits in case insured should be wholly prevented 
from performing any work for profit or following any gainful occupation. Woods v. 
Central States Life Ins. Co. (Nebr.) , ‘ ‘ 
530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Under total disability provision of accident policy that all indemnities accruing after 
insured’s fifty-fifth birthday should be automatically reduced one-third, word “accruing” 
related to time when monthly indemnities became due and payable, if ever, from month 
to month, and when a cause of action should accrue in insured to enforce his claim therefor. 
Where accident policy unequivocally fixed monthly indemnities for total permanent 
disability at $100, and such provision was not made subject to any other provisions of 
policy except those requiring payment of premiums and those relating to aggregate amount 
of indemnities, additional provision undertaking to reduce amount of indemnities held 
repugnant to remainder of policy and ineffective to effect such reduction. Boillot  v. 
Income Guaranty Co. (Mo.) : eee ca ba cael waded 


XIV. Notice and Proof of Loss. 
§ 539. TIME FOR NOTICE AND PROOF. 
(6). Excuses for failure or delay. 

539(6)—Condition precedent in life policy providing death and disability benefits requiring 
proof of disability is excused where its performance is impossible, as where insured is 
insane during the period when proof should have been furnished. John Hancock Mutual 
Life Ins. Co. v. De Costa. (U. S.) .. ae ears $3 

§ 543. PROOFS OF DEATH OR INJUR 

543—Insurer could not contend that letter, which stated that insured’s mind was. gone 
and that he was permanently disabled and which requested a doctor to be sent to 
examine insured, and that explanation of rights under life policy be given, did not comply 
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with requirement of due proof where policy did mot define due proof. John Hancock 
Mutual Life Ins. Co. v. De Costa. & $) Be Mh ee ere nea ait 
543—Purpose of proof of disability is to inform insurer of particulars of disability and g 
it data poses to determine its a: Boillot v. Income Guaranty €o). (Mo). 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. ; ; 
550—In action on burial policy which was void if insured had pulmonary tubertulosis on 
delivery thereof, certificate of physician that insured had such disease wher policy’ was 
issued, filed with proof of death, was merely prima facie true, and was not contlusive 
=e beneficiary, who could offer testimony that insured was in good health om delivery 
; of policy. Booker T. Washington Burial Ins. Co. v. Williams. CHM ns sone ee ie 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS ‘OR: DEFECTS 
AND OBJECTIONS. 
§ 556. ——- POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—After loss has been suffered under policy, provision therein that waiver or extension 
of time for giving notice of loss or for filing proof thereof must be in writing wilf not 
Prevent oral waiver or extension of time from being valid and binding on insurer; if 
given to insured by any authorized representative of insurer. Any officer or agent of 
insurer who has power to accept proofs of loss and to deal with insured in settlement of 
claim has power to waive notice of proofs or any defect therein, and in absence of a 


known limitation upon his power, insured may safely rely upon his words and condict: 
Hawkins v. Agricultural Ins. Co. cairns 
§ 558. 


( -) bc 
IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. ’ 
558(1)—Acceptance of premiums by life insurer, after receiving notice of insured’s absence 
or disappearance for fourteen years without being heard of, constituted waiver of pelicy 
requirement for giving of notice of death within particular or reasonable time thereafter. 
American National Ins. Co. v. Parker. (Ga.) — tt eee ee ee eee ees 
(3). Requiring proofs as waiver of notice. . = e 
"$58(3)—Request by life insurer, after notice of claim of beneficiary based on. itusstred’s 
absence or disappearance for more than seven years for ae affidavit setting 
out relevant facts held to waive compliance with policy provision for- due penof of 
death on blanks furnished by insurer. American National Ims. Co. v. Parker. (Ga.) 
§ 559. — DENIAL OF LIABILITY. 
Life and accident insurance. ma 
559(2)—Letter from liability insurer to insured quoting provision of policy and ih effect 
denying liability as excluded thereby waived prior default by insured in aving nutice and 
furnishing proofs of loss. John Alt Furniture Co. v. Maryland Casualty Co. (U. So 
559(2)—-Where insurer’s adju*:cr, during time within which employee, covered by group life 
Policy containing perm’,nent’ total disability benefits, should have given satisfactory 
evidence of his perm’ nent. and total disability, wrote letters denying liability on ground 
‘that employee war ‘+ permanently and totally disabled, letters constituted waiver 


of insurer of m nt to complain of want of such evidence. Craten v. A®tna Life Ins. 





Co. of Hartfr oe 
. oe aiLuae TO OBJECT OR TO STATE GROUND OF OBJECTION. 


: jecti yaiv ds 
iy ifyi nd of objection as waiver of other grounds. . 
560(3)—S+ _): ere et insurer to effect that insured was not a. enthiind = 
— cent “disability benefits and eee —— » ond pane s = 
A age i i i roof o i y bene 
ahem proof of loss held to establish waiver o' en t eh for Giaskility be 


Rubenstein v. Metropolitan Life Ins. Co. (CW. 


XV. Adjustment of mane 
1 i Proceeds. oe 
pe ry on ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE 
F S, OR ESTATE. ; 
2 Le avs to relative or person equitably entitled. i ll ate 
§83(2) pee undertaking to choose beneficiary ory. cena eee Dh goer 
: sil; : cor’ ew s : 
a Phere ae “lgned request on insurer’s form that pesty wun Sas aoe 
~—. licies and paid premiums thereon should be made eae a a > men 
out life po d with agent that insurance should be paid to her, he c= i es 
—— tt Welfare Department to which insurance had n pat it ° ne 
ae a eenaate after city had buried insured. Zahn v. Metropolitan Life Ins. 
sn LT y CY DESIGNATING BENEFICIARY. 
ACCIDENT POLICY | 7 
S84. LIEHITS OF PERSONS DESIGNATED IN GENERAL. 
a>. generee i ilable only to insurer and not to other parties. 
05 * no of -y Pane | chee oe was. insured under a travel we a 
nesses life. icy containing double indemnity provision for —r, a = 
policy anc — 5 of designated beneficiary under policies. cern piso of - 
a oa t eae and pedestrian policy and life policy with double in : a 
increta oat entitled to recover from insurer on policies after payment to — — 
vision | ho had policies issued and had paid premiums thereon, on ae a 
Sar = not a “lawful beneficiary,” since heirs could not complain i 
penaebie interest and policies became eqgouted —— on rs} of insured and pa) 
We i e. PR Aacuce methane as Pie 
Casualty Ins. Co. of Tennessee 
ee cor Oe. Srnb INTEREST OF BENEFICIARY 


$ec Kights of beneficiary under travel and pedestrian policy and life policy with double 
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indemnity provision became fixed on death of insured minor and could not be affected 
by any subsequent acts of insurer or personal pean of insured. Worrell 
et al. v. Life & Casualty Ins. Co. of Tennessee. (La.) hee 


XVII. Payment or Discharge, Contribution, and Sdiwegutien. 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Insured held entitled to interest on unpaid monthly disability indemnities under accident 
policy from time indemnities became due, notwithstanding that insured did not _make 


monthly request for their payment nor monthly proof of ons aw Boillot 
Ce. DD SE UD wikin we ho diasie's ahs coeneues’s 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insurer held not liable for penalty for failure to pay claim within thirty days after 
due notice and proof of disability under group life policy, containing permanent total 
disability benefits for such injuries as loss of both hands, where insured, who was of 
low order of mentality and illiterate, lost use of only one hand and where Supreme 
Court had not yet held, in a somewhat similar case, that loss of use of one leg was, to 
an illiterate and unskilled laborer, total disability, Craten v. A&tna Life Ins. Co. of 
a SS. ERR. arirat hike one cook ac eae Sa OS ON 

602—Beneticiary held not entitled to recover ‘penalty. from insurer for ‘vexatious. delay in 
paying for death of insured under life policy, where no premiums had_ been paid for 
four years, records of insurer gave no notice that policy was valid, beneficiary made no 
demand for payment until one year after death, oa beneficiary in her deposition testified 
that no tender was made so as to prevent lapse of policy. Smith v. Atlanta Life Ins. 
Co. (Mo.) 

602—Statute providing for allowance of damages and reasonable attorney. fees in case of 
vexatious refusal to pay insurance held inapplicable to insurer organized and doing 
business on stipulated premium plan. Key v. Cosmopolitan Life, Health & Accident 
Ins. Co. (Mo.) 

602—Vexatious refusal to pay insurance loss, as ; respects imposition of penalties and attorney’s 
fees, is not to be deducted from mere fact that, upon suit, verdict is adverse to defendant. 
Vexatious refusal to pay insurance is matter of fact to be determined by jury by general 
survey of all facts and circumstances, and, if upon full consideration it concludes that 
refusal was vexatious, law authorizes assessment of damages. Rice v. Provident Life 
& Accident Ins. Co. (Mo.) 

602—Insured in suit for disability benefits under group policy against "nonresident insurer 
held entitled to statutory penalties and attorneys’ fees. In suit for disability benefits 
under group policy, where insured established right to total amount of insurance provided 
by policy, computing of attorney’s fee upon such amount held proper. Metropolitan 
Life Ins. Co. v. Green. (Tex.) : : oar aan 

§ 605. SUBROGATION OF INSURER. 


§ 606. ON PAYMENT OF LOSS IN GENERAL. 
(2). Subrogation to rights of mortgagee, 

606(2)—Insurer on fire policy cannot maintain an original bill to be subrogated to mortgage 
security on loss being sustained until after payment of amount of loss to mortgagee. 
In interpleader suit wherein mortgagee sought recovery from insurer on fire policy under 
mortgagee clause and insurer denied liability but, in the alternative, claimed right to 
be subrogated to mortgage security, insurer held entitled to a determination of its right 
to subrogation, notwithstanding it had not offered to pay mortgage, where prayer for 
subrogation was predicated upon condition that such payment would first be made. Under 
mortgagee clause of fire policy providing for subrogation to extent that payment was 
made and authorizing insurer, at its election, to pay entire debt and jhave an assignment 
of mortgage, insurer held entitled to subrogation to mortgage, notwithstanding whole 
mortgage debt was not first paid. Liverpool & London & Globe Ins. Co. v. Federal 
Land Bank of New Orleans et al. (Ala.) wadeueds 

(3). Subrogation under marine policies, 

606(3)—Marine policy is a contract of indemnity, and on payment insurer is subrogated to 
insured’s rights against persons who caused loss. Subrogation of insurer, which has paid 
on marine policy, to insured’s rights against persons who caused loss is total where 
insurer has pai ‘loss in full and partial where insurer has paid only part of loss, in 
which case insurer is entitled to whatever is left after insured has recovered for loss and 
legal expenses from persons who caused loss. Where hull insurer has first paid value 
agreed on in marine policy and owner of vessel later recovers sum from third person 
whose negligence caused or contributed to loss, insurer may recoup net sum so recovered 
up to full amount of payment under policy, whether net sum recovered from third person 
is smaller or greater than sum received from insurer on agreed valuation. Where net 
sum recovered by owner of vessel from persons liable for loss is less than amount 
already paid by insurer as agreed value under marine policy, insurer is beneficially 
entitled to entire net sum recovered to exclusion of insured. Where insured recovers, 
from person responsible for loss of vessel, net fund greater than amount which insurer 
has already paid as agreed value under marine policy, insured is bound to turn over to 
insurer sum equal to amount paid by insurer without deduction of anything for expenses 
and may keep only what is left. Insurers which had paid agreed value of hull to insured, 
whose vessel was totally lost in collision with steamship owned by United States and who 
recovered from United States actual value, which was more than double agreed value even 
after payment of legal expenses, without interest, held entitled to full reimbursement of 
payments made under policies without deduction for any part of expenses and with 
interest only from time when insured became — ir reimbursement. tna Ins. 
Co. v. United Fruit Co. (U. S.) hppa ae ‘ : ‘ 
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XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Prior beneficiary was not obliged to obtain cancellation of assignments of life policies 
and changes of beneficiary in order to recover proceeds of life policies, where 
assignments and changes of beneficiary were taken to obtain security for usurious _agree- 
ment and were void at law. Connecticut General Life Ins. Co. v. Benedict et al. (U. S.) 
612(1)—Insured held not required to prove request for payment of monthly disability indem- 
nities under accident policy as prerequisite to maintenance of suit on policy, where policy 
did ngt require making of such request. Boillot v. Income Guaranty Co. (Mo.) 
612(1)Where policy insuring automobile dealer against theft provided that no suit should 
be sustained unless assured fully complied with “foregoing requirements,’’ subsequent 
stipulation requiring monthly statements by assured was not a condition precedent 
necessary to be pleaded and proved, but merely a promissory warranty in the nature 
ot a condition subsequent, the breach of which would avoid the policy at insurer's election. 
Bankers & Shippers Ins. Co. of New York v. Ellis Green Motor Co. (Tex.) 
(2). Notice and proof of loss. 
612(2)—-Where disability insurer made declaration of recovery and refused to pay insured’s 
claim, without predicating refusal on failure of insured to furnish proof of his alleged 
disability, insured was not required to furnish proof before beginning suit on policy. 
New York Life Ins. Co. v. Bradford. (Ga.) Pen go Si ag ee. aa ie ae aS 
612(2)—Where insured had made proof of disability prior to and in former suit in which 
he established his right to recover total and permanent disability benefits under accident 
policy, insured was not required to make further proof of disability as prerequisite to 
maintenance of suit for indemnities subsequently accruing. Boillot v. Income Guaranty 
Co. (Mo.) : : 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 
615—Verdict for insurer held justified in action on lapsed life policy, where insured, 
after applying for reinstatement and paying premium arrears, failed to take medical 
examination, and insurer, before insured’s death, refunded payment, which it had kept in 
trust account. Denney v. tna Life Ins. Co. (U. S. i 
§ 616%. a OF ADJUDICATION IN ACTION AGAINST 
NSURED. 
6162—Party issuing motor vehicle liability policy pursuant to statute is a party privy to 
judgment recovered against insured, and may only attack judgment for fraud by direct 
proceeding to vacate the judgment and not collaterally in suit by party recovering the 
judgment to recover the amount from the insurer. Bosse v. Wolverine Ins. Co. (N. H.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 623. ——- WAIVER OF LIMITATION. 
(3). By conduct inducing delay. 
623(3)—-Where insurer’s representatives negotiated with insured’s representatives for settle- 
ment of claim for period of year or more after furnace explosion and insurer did not 
deny liability for furnace explosion until one year period had expired, insurer waived 
one-year limitation provision of policy. Friend v. General Accident, Fire & Life Assur. 
Corporation, Ltd., of Perth, Scotland. (IIl.) ; tees 
§ 624. PARTIES. 
(6). Actions on life policies. 
624(6)—Where succession owed no debts, widow and sole heir of insured decedent who were 
sent into possession of estate by judgment of court held entitled to sue on life policy 
for benefits in nature of dividends which had accrued to insured. Ardoin et al. v. 


Great Southern Life Ins. Co. (La.) og 

§ 628. DECLARATION, COMPLAINT OR PETITION. 

§ 629. ———- FORM AND REQUISITIES IN GENERAL, © 

(1). In general. 

629(1)—In suit by recognized heirs of insured minor on travel and pedestrian policy and 
life policy with double indemnity provision for accidental death, after payments had been 
made to designated beneficiary, allegation that beneficiary was not a “lawful beneficiary” 
without specifying any facts held insufficient to state a cause of action on behalf of 
heirs, since such statement was a conclusion. Worrell et al. v. Life & Casualty Ins. Co. 
of Tennessee. (La.) 3 : ce Feewtae 

$ 634. — ; PERFORMANCE OR WAIVER OF CONDITIONS. 

(1). - 

634(1)—Beneficiary suing on life policy pleaded waiver of forfeiture provisions when_ she 
pleaded the policy and performance of its terms. Payne v. Universal Life Ins. Co. (Mo.) 

§ 635. —— LOSS AND CAUSE THEREOF. | . : 

635—Petition on life policy which alleged that insured was found alone in his room on 
bed, dgid from pistol wound in chest, held not specially demurrable on ground that it 
did not appear whether insured shot himself or was shot by another. Petition on life 
policy which alleged that insured was found alone in his room on bed, dead from pistol 
wound in chest, held not specially demurrable for failure to set out facts surrounding 
shooting. Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) ..... bit cir 


§ 638. ——- NONPAYMENT. s 3 oe 

638—Petition for disability benefits, originally alleging disability by reason of fracture of 
thigh and amended to allege disability from rheumatism and neuritis, held not demurrable, 
in so far as alleging that insurer acted in bad faith in failing to pay claim, because 
petition failed to allege that due proof of rheumatism and neuritis had been submitted, 
where petition alleged that insured had written insurer that he continued to be totally 
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and permanently disabled and offered to submit to examinations or furnish any desired 
information, but that insurer refused to continue disability payments for reasons other 
than failure to furnish due proof. New York Life Ins. Go. v. Bradford. (Ga.) 

§ 639, ANTICIPATING DEFENSES. 

639—Statute requiring plaintiff in action on an insurance policy to file a written specification 
of any matter in waiver, estoppel, or in confession and avoidance on which he intends to 
rely is mandatory. Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—-When an insurer desires to avail itself of an exception contained in a policy by way 
of defense to defeat a claim either in toto or pro tanto, it must plead such exception, 
and failing to do so waives it as a defense. Mowery v. Washington National Ins, Co. 
(I11.) 


§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS 
(1). In general. 
641(1)—Court may, in its discretion, permit filing, during trial of action on insurance policy, 
of special replication setting up matter in waiver, estoppel, or in confession and avoidance, 
and on filing of such replication granting or refusal of insurer’s motion for —— 
rests withip court’s sound discretion. Rubenstein v. Metropolitan Life Ins. Co. (CW. Va.) 
§ 645. ISSUES, PROOFS AND VARIANCE, 
(1). Issues made by pleadings. 
645(1)—In action on life and accident policy, conditions providing for reduction in indemnity 
held not available where conditions were not pleaded. Mowery v. Washington National 
Ins. Co. (Ill.) : a . sce wee 
645(1)—Allegation in suit for total and permanent disability indemnities under accident 
policy that insured was totally and continuously disabled held sufficient to present issue 
as to whether insured was permanently disabled, since expression “totally and continuously 
disabled” implied permanency. Boillot v. Income Guaranty Co. (Mo.) 
(2). Matters to be proved. 
645(2)—Where policy excepts certain risks from its coverage, burden is on claimant to 
plead and to prove that his cause of action did not fall within such exceptions. Metropoli- 
tan Life Ins. Co. v. Wilson. (Tex.) ids ; eae 
(3). Evidence admissible under pleadings. 
645(3)—Under Missouri law, insurer cannot, under general denial, raise issue of misrepre- 
sentation or fraud in procurement of accident policy, but it must affirmatively plead 
such misrepresentation or fraud. Kithcart v. Metropolitan Life Ins. Co. (U. S.) 
645(3)— Where action on life policy was based on parol contract, evidence of which was 
inadmissible, and waiver of written conditions precedent barring recovery was not pleaded, 
admitting evidence of waiver and submitting case to jury on such theory held error. 
Hyder v. Metropolitan Life Ins. Co. (S. C.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Avoidance and forfeiture—Insurance of property. 
(3). Life and accident insurance. 
646(3)—Acknowledged receipt of premium money one week before insured’s death created 
strong presumption that life policy was in force when insured died. Payne v. Universal 
Life Ins. Co. (Mo.) 
(3%). Guaranty and indemnity insurance, 
646(31%4)—Automobile liability insurer relying on particular interpretation of Massachusetts 
statutes incorporated in automobile liability policy different from interpretation reached 
by Rhode Island trial court had burden of proving by preponderance of evidence validity 
ot interpretation relied on. Farrell v. Employers Liability Assur. Cee: Ltd. 
Gm 22 
(4). Payment of premiums. 
646(4)—-Where life insurer admitted issuance and delivery of policy sued om, which policy 
made payment of premium condition precedent to its validity, there was a presumption 
that premium had been paid or that credit had been extended. Federal Life Ins. Co. 
v. Hase. (Ark.) 
646(4)——Beneficiary suing on life policy made prima facie case when she introduced policy 
and proved insured’s death, and insurer 7 burden of proving nonpayment of premium 
and lapse of policy. Payne v. Universal Life Ins. Co. (Mo.) ese 
(6). Risk and cause of loss in general. 
(7). Suicide. 
646(7)—In action on life policy containing double indemnity clause, where evidence points 
indifferently to accident, and suicide as cause of insured’s death, presumption arises that 
accident, not suicide, was cause of death, and it becomes insurer’s duty to rebut such 
presumption. Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) ‘ 
(8). Extent of loss and liability of insurer. 
646(8)—In action on double indemnity clause of life policy, no presumption could be indulged 
that insured committed suicide. Morris v. Equitable Life Asssurance Society of the 
United States. (Mo.) 
646(8)—In action on double indemnity provision of life policy ‘covering death resulting from 
bodily injuries effected solely through external, violent, and accidental means, burden 
was on plaintiff to present evidence from which jury could Pebich find that death of 


insured resulted from injuries of the nature or kind ae which policy insured him. 
Goethe v. New York Life Ins. Co. (S. C.) : ‘ ‘ 


§ 647. ADMISSIBILITY OF EVIDENCE. 
647—In action to recover benefits under group insurance policy, written statement signed by 
doctor and purporting to show result of examination of insured as to his diseases and 
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ailments held error, where doctor did not testify in trial nor by deposition. | Metro- 
politan Life Ins. Co. Bradbury. (Okla.) 
651. —— POLICY ‘OR OTHER “CONRACT, 
(2). Making and completion of contract. 

651(2)—-Under receipt for first premium on life policy, which receipt provided that insurance 
should be effective as of date of payment of premium if home office of insurer accepted 
application, instructing that insurer could not refuse to issue policy if insured were an 
insurable risk at time of application, and admitting evidence of insured’s good health 
at such time, held error, since insurance could not ‘eon effective until application was 
approved. Hyd ler v. Metropolitan Life Ins. Co. (S. C.) 

655. PAYMENT OF PREMIUMS. 

(2). Life and accident insurance. 

655(2)—In action on life policy, where insurer claimed that answers in application were false 
and testimony was introduced that insurer’s agent and insured were personal friends 
and that insured relied upon agent for advice with respect to insurance, admitting testi- 
mony that insured canceled other policies on insured’s life held not error. Federal 
Life Ins. Co. v. Hase. (Ark.) ee 
658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 

658—Whether assured’s employee was using automobile, leased to him by assured and 
insured against theft, for business or pleasure at time it was stolen held immaterial in 
action against insurer where policy did not limit use of automobile and there was no 
showing that lease from assured to employee expressly stipulated that automobile was 
to be used only in the course of assured’s business, Bennett Chevrolet Co. v. Bankers 


& Shippers Ins. Co. of New York. (R. I.) 304 


§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In gene-al 

659(1)—Whether insured, who fell on railroad track and was killed by train, was contribu- 
torily negligent in approaching and attempting to cross track as he did, as between 
insured or his representatives and railroad, held immaterial in determining liability of 
insurer under double indemnity clause of insured’s life policy. Morris v. Equitable 
Life Assurance Society of the United States. (Mo.) ; 

§ 665. —— WEIGHT AND SUFFICIENCY OF EVIDENCE. 

2). The contract. 

665(2)—In insured’s action on fire policy on trailer, evidence held insufficient to suppport 
finding that insured’s general agents never gave notice to soliciting agents of can- 
cellation of policy before delivery of policy to insured. Camden Fire Ins. Ass’n v. 
Carroll. (Pa.) ‘ ae 

(3). Avoidance and forfeiture. 

665(3)—Evidence held to justify judgment denying recovery on life policies. on ground that 
they had lapsed. Wicker v. Metropolitan Life Ins. Co. (La.) 

665(3)—Evidence held to establish that insured willfully misre; resented condition of his 
health at time of application for industrial life policy, precluding weeny on policy. 
Pons_v. Tharp-Sontheimer Industrial Life & Burial Ins, Co. (La.) 

665(3)—Suspicious appearance of premium receipt card and unim eached testimony of 
defendant insurance company’s vice president as to lapse of industrial life insurance 
policy sued on for nonpayment of premium before date on which sufficient reserve had 
accumulated to extend coverage until insured’s death, erasure of number of later lapsed 
policy on insured’s life from such card after insured’s death, and substitution of number 
of original policy, held to establish lapse thereof prior to such date and scheme by 
laintiff to defraud on defendant, so as to bar recovery. Brooks v. First National | 
wife Ins. Co. (La.) 

665(3)—In beneticiary’s action on life policy, jury was ‘not bound to believe insurer’ s ee 
on question of nonpayment of premiums, even though such evidence was unimpeached, 
where there was no undisputed documentary evidence of such a character that court 
could declare its legal effect. If life policy premium was paid without condition one 
week before insured’s death, jury could find policy was in force when insured died, 
where insurer acknowledged receipt of premium money, since policy, if in full force 
and paid up, could not by its terms be need e nonpayment of premiums for four 
weeks. Payne v. Universal Life Ins. Co. (Mo.) 1 

665(3)—Evidence that insured while seeking loan on life policy stated to agent that he had 

n unable to work for some time because of his pleurisy held insufficient to establish 
“due proof’? of permanent disability necessary to relieve insured from liability for 
premium payments under policy or to justify recovery of disability benefits where 
policy lapsed before making of any other proof. McAndrews v. Prudential Ins. Co. 
of America. (Nebr.) ae 
665(3)—In absence of provision in automobile liability policy, issued in Massachusetts 
expressly excluding from its extraterritorial coverage operation of Massachusetts statutes 
precluding insurer from relying on insured’s failure to co-operate as defense and in 
absence of pertinent judicial decisions of Massachussetts court, Rhode Island trial judge’s 
determination that defense of lack of co-operation by insured was not excluded from 
extraterritorial coverage held not error. Farrell v. Employers Liability Assur. Corpora- 
tion, Ltd. (R. I.) 
(4). Loss and liability of insurer in general. 

665 (4)—Evidence that bus driver was instructed to remain in city overnight preceding 
ourney on next day to another terminal held not to sustain finding that bus operator's 
formes insurer was liable to persons injured by driver’s negligence on ground 
operator consented to use of bus for driver’s journey to spend night at tourist camp 
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one mile from city, during which journey injuries were inflicted. Smith v. Interstate 
Passenger Service et al. (N. H.) : 
(5). Life and accident insurance. 
665(5)—To support recovery on policy providing for double indemnity for death from 
accidental injury, but excluding death caused or contributed to by disease, the evidence 
must deal only with tangible, external facts and conditions that follow in unbroken 
chain of sequence from injury insured against and complained of, there must be no 
other facts or circumstances in evidence reasonably accounting for the death. When 
there are two or more causes that could censoushie result in death, and but one is 
covered by contract of insurance, fact that cause within coverage might or could produce 
death is not sufficient to sustain conclusion that it did cause the death. Christianson 
v. Metropolitan Life Ins. Co. (Mo.) 
665(5)—Beneficiary suing on life policy made prima 
and proved insured’s death, and insurer had burden of proving nonpayment of premiums 
and lapse of policy. Payne v. Universal Life Ins. Co. (Mo.) 
665(5)—Evidence that railway station agent, because of broken blood 
from severe varicose veins, that he could not stand, walk or lift objects, and that he 
walked with a cane and limped badly, held to establish total and permanent disability 
within group policy authorizing such benefits if disability shguld-prevent insured from 
engaging in any occupation or performing any work for compensation or profit. Metro- 
politan Life Ins. Co. v. Green. (Tex.) . 7 Sie dalek Ue ks ETO T TT 
(7). Proof and adjustment of loss. 
665(7)—In action on group policy containing total permanent disability clause requiring “due 
proof” of disability to be furnished insurer, evidence as to whether employee furnished 
insurer with “due proof’ of his disability, or whether insurer waived such proof, held 
insufficient to justify judgment for employee on ground he was suffering from total 
permanent disability. Phillips v. Travelers’ Ins. Co. (IIl.) 
(8). Estoppel or waiver. f 
665(8)—Evidence that insurer had many times accepted premiums which were four weeks in 
arrears and had waived forfeiture provisions of life policy held to show that insurer 
waived forfeiture provisions when it accepted overdue premium one week prior to 
insured’s death. Payne v. Universal Life Ins. Co. (Mo.) ‘ ts 
§ 666. AMOUNT OF RECOVERY. 
666—Rendition of judgment in suit for disability benefits for unaccrued installments as 
well as accrued installments of benefits under group policy held improper. Metropolitan 
Life Ins. Co. v. Green. (Tex.) ican cans aa where 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—In action on double indemnity clause of life policy, submission to jury of issue of 
vexatious refusal to pay held justified under evidence. Morris v. Equitabe Life 
Assurance Society of the United States. (Mo.) 
668(1)—In suit by beneficiary on life policy insuring stranger who ¢ 
ficiary’s home and work with him, evidence on issue of insurable interest held for jury 
whether beneficiary or insured signed application. In suit by beneficiary on life policy 
insuring stranger who came to live in beneficiary's home and work with him, evidence 
held for jury whether there was contract of partnership between beneficiary and insured 
so that there would be an insurable interest. Gillie v. Missouri Ins. Co. (Mo.) ...... 
668(1)—Where legal question raised by petition is such that lawyers well may differ honestly 
and reasonably thereon, it is error to submit question of vexatious delay. In suit on 
health and accident policy, where validity of rider attached to policy relieving insurer 
of liability for disability caused by rheumatism was question of application of established 
law that there must be mutual consideration for contract between two parties, issue of 
vexatious delay, as respects imposition of penalties and attorney’s fees was properly 
submitted. Vexatious refusal to pay insurance is matter of fact to be determined by 
jury by general survey of all facts and circumstances, and, if upon full consideration 
it concludes that refusal was vexatious, law authorizes assessment of damages. Rice v. 
Provident Life & Accident Ins. Co. (Mo.) 
(4). Avoidance and forfeiture. 
668(4)—1In injured party’s suit against insurer on automobile liability policy, whether insured 
co-operated with insurer and gave insurer required information held for jury. Erie 
Indemnity Co. v. Fisher. (U. S.) trae’ bi Ce ieawr ten 
(6). Fraud or misrepresentations in general. 
668(6)—As respects materiality of representation inducing issuance of insurance policy, 
where departure from accurate statement of truth is so slight that difference would not 
affect decision of any reasonable person, representation is not “material” as a matter 
of law. Geer v. Union Mutual Life Ins. Co. (N. Y rite slave eee mise tes 
(7). —— Health, condition, or habits of insured. 
668(7)—In action on burial policy, evidence as to whether insured had pulmonary tuberculosis 
on delivery of policy so as to make policy void under its terms held. for jury. Booker T. 
Washington Burial Ins. Co. v. Williams. (Ala.) seni <acheennes sya ae 
668(7)—Whether representation in life insured’s application that he had not used intoxicants 
for five vears immediately preceding date of application was false held for jury, not- 
withstandin ositive testimony of insurer’s witnesses that they had seen insured 
drink and had seen him intoxicated during period in question, in view of testimony 
impeaching insurer’s witnesses and negative testimony of relatives and acquaintances 
that they had never seen or known insured to use intoxicants. Jefferson Standard Life 
Ins. Co. v. Bentley. (Ga.) 
(8). Payment of premiums. : F 
668(8)—Beneficiary suing on life policy who made out prima facie case by introducing 
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policy and proving insured’s death was entitled to go to jury on question of nonpayment 
of premiums, and it was for jury to weigh sufficiency of insurer’s evidence tending to 
show nonpayment. Payne v. Universal Life Ins. Co. (Mo.) ..............00ccceeeee 
668(8)—In suit on life policy wherein beneficiary alleged that she had tendered premiums 
to agent of insurer so as to prevent lapse of policy, whether there was tender held for 
jury, though beneficiary admitted on cross-examination that in her deposition she had 
admitted making no tender. Smith v. Atlanta Ins. Co. (Mo.) 
(10). Loss and liability of insurer in general. 
668(10)—Evidence that automobile rental company’s automobile, which had been rented for 
eight hours, was found in Texas several days later, that rentee concealed true owner- 
ship from Texas polic and said he was on his way to California, and that rentee was 
wanted by policy in city where rental company was located held sufficient for jury on 
question whether rentee had obtained possession of automobile with criminal intent of 
permanently depriving company of it so as to inflict loss within theft policy. Hawkins 
v. Agricultural Ins. Co. (R. I.) ie back ake einen 7: 
(11). Life or accident insurance. 
668(11)—In action on policy on life of insured who had moved to another state, whether 
testimony of witnesses intimate with insured, two of whom lived at his last-known place 
of residence, that they had not seen or heard from insured for over fifteen years, and 
testimony of insured’s mother that she “wrote everywhere and tried to locate him” 
disclosed sufficient search and inquiry to raise presumption of insured’s death held for 
jury. American National Ins. Co. v. Parker, (Ga.) ......... Bee he 
2). Suicide. 
668(12)—In action on life policy, where it was shown that insured was found alone in his 
room on bed, dead from pistol wound in chest, and manner in which pistol was discharged 
was unknown, whether insured committed suicide, so as to preclude recovery on policy, 
or death was accidental, so as to authorize recovery of double indemnity, held for jury. 
Jetferson Standard Life Ins. Co. v. Bentley. (Ga.) SED atic kee etek ete daca basco ters 
668(12)—In action on accident policy insuring osteopathic physician against fatal or non-fatal 
injuries resulting exclusively of all other causes in enumerated Tosees, including loss of 
of life, but not extending to loss resulting from means or acts which, if used or done 
by insured while in possession of mental faculties would be deemed intentional or self- 
inflicted, whether insured’s injury and death which resulted from burns sustained in 
scalding water in bathtub were accidental held for jury. Dow vy. United States Fidelity 
& Guaranty Co. (Mass.) as aa zp e, ; 
(13). Amount or extent of loss. 
668(13)—In action on life policy containing double indemnity clause, where it was shown 
that insured was found alone in his room in bed, dead from pistol wound in his chest 
evidence held to authorize charge on presumption against suicide and in favor of accident. 
Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) ; 3 : ; 
668(13)—In action for double indemnity under life policy for accidental death of insured 
who jumped from bridge into river and whose death was caused by broken neck and 
back, whether insured’s death was accidental and occurred while insured was under 
influence of intoxicating liquors, or whether death was suicidal held for jury. Pruitt 
v. Progressive Life Ins. Co. (Ga.) . i Shae eae ee ; : 
668(13)—Whether insured on life policy containing double indemnity clause, who was killed 
when he fell on railroad track in front of approaching train, suffered an accidental death, 
within policy, or whether fall and death were result of insured’s intention to commit 
suicide or of a physical infirmity, in which event insurer would not be liable, held ‘for 
jury. Morris v. Equitable Life Assurance Society of the United States. (Mo. 5 
668(13)—In action on policy providing for double indemnity for death from accidental injury, 
but excluding death caused or contributed to by disease, evidence held insufficient to 
warrant inference that death from diabetic gangrene was caused by accident, and hence 
verdict should have been directed. Christianson v. Metropolitan Life Ins. Co. (Mo.) 
668(13)—In action on double indemnity provision of life policy for death resulting solely 
from external, violent, and accidental means, whether insured died from heatstroke 
or from heart disease, either angina pectoris or coronary thrombosis, held for jury. 
Goethe v. New York Life Ins. Co. (S. C.) ; ae at ie mate ee es Spe: 
(15). Estoppel or waiver. ; : 
668(15)—Evidence that insurer’s general agent countersigned policy issued to automobile 
rental company, solely signed and affixed rider extending insurance to cover loss caused 
by theft, fraudulent concealment, or disposal by rentee received proofs of loss, and acted 
as adjuster with insurer’s knowledge and assent held sufficient for jury to find that agent 
had authority to bind insurer by waiving provision requiring company to file proof of 
loss of rented automobile within sixty days after loss, unless time was extended in writing. 
Hawkins v. Agricultural Ins. Co. (R. es Pa ahh ad wi as 


§ 669. INCUMBRANCES. 
(1). In general. . j 
669(1)—In suit for disability benefits under life policy, inclusion in instruction of state- 
ment that an insured is entitled to protection which he buys and for which he pays held 
no reversible error. Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) ce peese 
(2). The contract. , 
669(2)—Under receipt for first premium on life policy, which receipt provided that insurance 
should be effective as of date of payment of premiums if, home office of insurer accepted 
application, instructing that insurer could not refuse to issue policy if insured were an 
insurable risk at time of application, and admitting evidence of insured’s good health 
at such time, held error, since insurance could not become effective until application 
was approved. Hyder v. Metropolitan Life Ins. Co. (S. C.) ....... es ooh 
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(11). Death of or injury to person insured and cause thereof. 
669(11)—In action on life policy containing double indemnity clause, where it was shown 
that insured was found alone in his room on bed, dead from pistol wound in his chest, 
evidence held to authorize charge on presumption against suicide and in favor of accident. 
Jefferson Standard Life Ins. Co. v. Bentley. (Ga.) .. hbas 
669(11)—Instruction in suit on life policy which does not require jury to find that insured 
is dead is generally error, since death of insured is an essential element to recovery. 
Smith v. Atlanta Life Ins. Co. (Mo.) a 
(12). Extent of loss and liability of insurer. 
669(12)—In action on policy for total and permanent disability benefits, charge correctly 
defining total disability, followed by charge that it should be given practical construction 
and that it was usually question of fact for jury, held not erroneous as misleading jury 
into believing that recovery would be authorized if total disability was proved, regardless 
whether disability was permanent or temporary, or as favoring insured. In action for 
total and permanent disability benefits, charge that it was contended that policies specified 
that, if insurer paid for certain time, total and permanent disability was presumed, held 
harmful error, where no such contention was made and policies provided that permanent 
disability should be presumed to be permanent whenever insured would presumably be 
totally disabled for life or after insured had been totally disabled for three consecutive 
months immediately preceding receipt of proof thereof. New York -Life Ins. Co. v. 
Bradford. (Ga.) peed Ooo 4 oa opiate sees ‘ a ; 
669(12)—In suit for disability benefits under life policy providing therefor in case insured 
should be prevented by disability from engaging in any occupation and performing 
any work for compensation or profit, but providing that compensation should cease if 
insured should be able to perform any work or engage in any business, court properly 
instructed that insured was totally disabled if he was incapable of engaging in a practical 
manner in useful work, whether his accustomed vocation or another, notwithstanding 
use of disjunctive word “or.’’ Rubenstein v. Metropolitan Life Ins. Co. (W. Va.) 
(13). Notice, proofs, and adjustment of loss 
669(13-—In action for total and permanent disability benefits, charge that refusal to pay 
not predicated on failure to furnish proof of loss or specific ground will be construed 
to be absolute refusal and that absolute refusal made before expiration of time for 
furnishing proof of disability constitutes waiver thereof held not erroneous. New York 
Life Ins. Co. v. Bradford. (Ga.) j realy é 
§ 670. VERDICT AND FINDINGS. ; E s 
670—Whether insured on life policy containing double indemnity clause, who was killed 
when he fell upon railroad track in front of oncoming train, was oblivious of approach 
of train, held immaterial in determining insurer’s liability on double indemnity clause 
since contributory negligence was not an ingredient of the cause of action or the defense, 
and hence such an allegation was not an essential part of statement of a cause of 
action, and no finding thereon was needed. Morris v. Equitable Life Assurance 
Society of the United States. (Mo.) . . . 
670—In insured’s action on fire policy on trailer, finding that insured, by use of ordinary 
care, could not have learned of notice given by insurer’s general agents to soliciting 
agents, that insurer did not desire to take the risk, and directing cancellation of 
policy if it had been delivered, held immaterial, since delivery of policy to insured after 
such notice was not binding on insurer. Camden Fire Ins. Ass’n v. Carroll. (Tex.) 
§ 674. APPEAL AND ERROR. 
674—Where trial court submitted two questions to the jury and on answers favorable to 
defendant granted defendant’s motion for a_ verdict in its favor and_ dismissed the 
complaint, Appellate Division in reversing on the law and the facts should have specified 
in its order or judgment the particular question of fact reversed, and, where it did not 
do so, it would be presumed on a further appeal to the Court of Appeals that the 
severed was on the law only. Humphrey v. Commerce Ins. Co. of Glens Falls et al. 
(N. Y.) Per Reet a 
§ 675. COSTS AND ATTORNEY’S FEES. ‘ 
675—$250 fee allowed attorney for beneficiary in successful action on life policy resulting 
in recovery of $1,700.50, including interest and penalty, held not excessive as matter 
of law. Federal Life Ins. Co. v. Hase. (Ark.) 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTUCTION AND OPERATION. 

679—Certificate issued by reinsurer to insured containing provision that “This policy is 
issued in the amount of $6,556.10. The amount of lien as of September twentieth, 
nineteen hundred and thirty-two $1,091.00” adopted $10,000 life policy as being within 
reinsurance agreement and in absence of attempt of segregation of obligations contained 
in policy, indorsement on policy providing for waiver of premiums and payment of 
disability benefits was also adopted, where reinsurance contract was ambiguous. Where 
reinsurer’s acceptance of life potter containing indorsement waiving premiums and 
providing for payment of disability benefits was without qualification and reinsurance 
contract was ambiguous, it would not be presumed that policy as written was not 
accepted in its entirety. Alliance Life Ins. Co. v. Saliba. (U. S.) : ‘ 

679—Where contract between reinsurer and statutory liquidating agent of insolvent insurance 
company provides that life policy shall remain in force unless insured shall elect, by 
filing claim, to accept stipulated cash settlement, claim does not constitute election unless 
filed under provisions and with knowledge of terms of contract. Filing of action and 
claimed by insured for entire cash surrender value of life policy held not to preclude 
recovery on policy after insured’s death, notwithstanding existence of contract between 
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reinsurer and statutory liquidating agent of insolvent insurer providing that policy 
should remain in force unless insured elected to file claim with insurance commissioner 
for one-half of cash surrender value, in view of failure to show that insured knew, or 
intended to avail himself of, contract, fact that action and claim were both based on 
original policy, and fact that reinsurer acceded to imsured’s request for change of 
beneficiary after claim was filed. Hahn v. General American Life Ins. Co. (Nebr.) 

XX. Mutual Benefit Insurance. 

(B) THE CONTRACT IN GENERAL. 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. —— EXISTING PROVISIONS. 58 aot 

718—Contract between fraternal beneficiary society and its members is contained in 
certificate taken in connection with constitution and by-laws of the organization and the 


statute of the state under which it is formed. By-law of fraternal beneficiary society 
providing that members unable to pay their assessments on account of a strike or 
suspension of employment might become. passive members and that society would pay 
a death benefit for any passive member held not conflicting with statute relating to 
organization of fraternal beneficiary societies and designating who might be beneficiaries. 
Slansek v.Solvensa Narodna Pod Iednota. (Til. 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—By-law of fraternal insurance company, providing that society would not be liable 
for double indemnity for death of member shore he was killed by accidental discharge 
of firearms or shooting, unless fact that shooting was accidental be established by 
testimony of at least one eyewitness other than member, held rule of evidence agreed 
to by parties. Pannell v. Sovereign Camp. W. O. W. Tena.) : es 
§ 755. ESTOPPEL OR WAIVER REFECTING RIGHT OF FORFEITURE. 
(2). Powers of officers and agents. 
755(2)—-Fimancial secretary of beneficial association in collecting, receipting for, and 
transmitting monthly dues of members, held agent of association and not of insured. 
Sovereign Camp, W. O. W. v. Duke. (Okla.) ee : been 
(4). Custom and course of dealing. 
755(4)—Failure of financial secretary of beneficial association to call at bank for collection 
of premiums on life policy according to custom held not to work automatic suspension 
of insured, where dues and assessments would have been paid at bank if they had 
been called for as they became due. Sovereign Camp, W. O. W. v. Duke. (Okla.) 
(E) BENEFICIARIES AND BENEFITS. 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Widow held not entitled to recover proceeds due under a benefit certificate issued by 
fraternal benefit society, to the widow’s husband, where husband’s first wife’s name had 
been yy — to remain in certificate as beneficiary, though she was dead, and his_mother, 
though not dependent on him, was named as the alternative beneficiary. Hooks v. Pullman 
Porters Ben. Ass’n of America, Inc.  (TIIl.) . . 
§ 798. PAYMENT OF BENEFITS. J 
798—Fraternal beneficiary society whose by-laws provided that a member unable to pay his 
assessments on account of strike or suspension of employment could become a passive 
member and death benefit up to certain amount would be paid, held required to pay 
entire amount due to beneficiary of passive member without first paying funeral 
expenses and deducting such amount from amount allowed beneficiary, notwithstanding 
provision that on death of member in good standing, society was to pay amount provided 
for in membership certificate less amount expended for funeral expenses. Slansek v. 
Slovenska Norodna Podporna Jednota. (IIl.) ‘ 
§ 812. LIMITATIONS. 
812—1In suit on benefit certificate for double indemnity for shooting of member, where there 
was no allegation or proof that benefit society had not complied with statute re ulating 
fraternal benefit associations, one-year and not five-year limitation held applicable. In 
action on certificate of benefit society, evidence that member was killed in 1931 and 
society paid beneficiary immediately, and nothing more was heard of matter until 1935, 
when society refused to pay double indemnity, held insufficient to show matter was 
pending until 1935 so as to bar application of contractual limitation. Pannell v. 
Sovereign Camp, W. O. W. (Tenn.) 
§ 816. EVIDENCE. 
§ 819. - WEIGHT AND SUFFICIENCY. 
(4). Death or injury and cause thereof, . 
819(4)—Where member of benefit society agreed to changes in by-laws and society amended 
by-laws to provide that it would not be liable for double indemnity for death of member 
killed by accidental discharge of firearms, or shooting unless fact that shooting was 
accidental was established by testimony of at least two witnesses, beneficiary of 
member killed by shooting held not entitled to recover double indemnity where she did 
not furnish testimony of eyewitness that shooting was accidental. Provision in by-law 
of benefit society requiring testimony of “eyewitness” to shooting of member that shooting 
was a*cidental held to mean one who saw object or act and who testified what he had seen. 
Pannell v. Sovereign Camp, W. O. W. (Tenn.) 
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